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Layton et al., Executors, v. HENNEN. 


The description of the property offered for sale, contained in the advertisement of a probate 
sale, is binding both upon the vendor and the purchaser, and neither can insist on any thing 
said by the auctioneer at the time of sale which in any way varies from, or adds to, the 
printed conditions or description of the object offered forsale. No error, eaused by 
representations of the auctioneer at variance with the printed advertisement, will vitiate 

the sale. 


PPEAL from the District Court of the First District, Buchanan, J. 
Preston, for the plaintiffs. Moise, for the appellant. The judgment of 
the court, in this case, was delivered on a re-hearing, an opinion having been 
read on the first hearing, reversing the judgment below and rendering one in 
favor of the defendant. The final judgment was pronounced by ; 
Kine, J.* The plaintiffs, as executors, have instituted this action to compel 
the defendant, Hennen, to accept a transfer of twenty shares of the capital 
stock of the Carrollton Railroad and Banking Company,.adjudicated to him at 
a probate sale of a part of the effects of Robert Layton, deceased, and to pay 
the price of adjudication. The defendant admits that he purchased twenty 
shares of the stock of the Carrollton Bank, at public sale, but offers as a 
reason why he is not bound to comply with the terms of the adjudication that, , 
the auctioneer represented to him and to other bystanders at the sale, that the 
stock offered belonged to a class much, more valuable than that which was 









* Evsris, C. J., did not sit in this case, having been of counsel. 
1 


SUPREME COURT OF LOUISIANA, 


adjudicated. To understand the nature of this defence, it is necessary to 
state that there were three classes of stock of the company. The first 
consisted of shares paid in full, of the original subscription, under the act of 
1833. ‘The second, of shares of the stock created by the act of the 1st April, 
1835, which, under a resolution of the board of directors, known as “ Millau- 
don’s resolution,” were paid in full by anticipation. The third, of shares of 
the stock created by the last recited act, on which only $50 had been paid. 

A controversy arose between Millaudon and the bank, in relation to the stock 
of the second description, which was finally determined in the Supreme Court. 
The case is reported in the 3d vol. of Robinson’s Reports, p. 488. It is con- 
tended that the decision in that ease, recognises in the holders of steck, paid in 
full under Millaudon’s resolution, rights superior to those of the owners of 
stock paid in full under the original act of incorporation, on the final liquidation 
ef the bank’s concerns; and that the defendant was induced by the representa- 
tions of the auctioneer, to believe that he was purchasing full paid stock under 
Millaudon’s resolution, whereas the stock adjudicated to him belonged to the 
first class, The judgment of the lower court was in favor of the plaintiffs, and 
the defendant has appealed. 

Itis unnecessary to enquire whether the alleged difference between the two 
descriptions of full paid stock has been recognised in the case of Millaudon v. 
The New Orleans and Carrollton Railroad Company. The stock offered was 
described in the advertisements as ‘‘full paid stock,” and was really such. If 
the fact that there were two kinds of “full paid stock” rendered the description 
indefinite, the purchaser should have addressed his enquiries for further 
information to the executors, who alone were authorised to give it. The 
advertisements are binding upon both the vendor and the purchaser, and neither 
party can insist on any thing that was said by the auctioneer at the time of 
sale, in any respect varying or adding tothe printed conditions or the description 
of the object offered. Babington-on Auctions, Law Lib. 18. 19 La. 18. 
The information in the present instance was asked of the auctioneer, in whom 
the law recognises no authority to give it, and who is not shown to have been 
authorised by the executors to furnish it. 

In the absence of an express authority from the executors, no error caused 
by the representations of the auctioneer at variance with the printed advertise- 
ments, will vitiate the sale. 

Suwe11, J., adhered to the opinion first pronounced.* 

Judgment affirmed. 








See ne tae Sinltey Sos mand in, id eng, was pronounced by : 
mag J. The petition charges that the plaintiffs, in pursuance of authority from 
the of probates of Jefferson parish, ve pr fy nf nm pee em nay a 
auctioneer, twenty shares of the capital stock of the New Orleans and Carrollton Rail- 
road Company, belonging to the succession of the testator; that Hennen became the 
purchaser at $62 75 a shure, payable at sixty days; thaf they have offered a transfer of 
the stock, but that he refuses to receive it and pay the price; they pres he be ad- 
judged to receive a transfer, and to pay the price. The procés-ver: i 
was annexed to the petition. It sets forth the sale as follows: “ Twen 
Caroliton Railroad at $62 75, adjudicated to D. N. Hennen, $1255.” e defendant 
pleads the general denial, and pleads specially representations made by the auctioneer 
at the sale, which he alleges were untrue. 

It was at the trial, and this fact is undisputed, that there are three kinds or 
classes of Car Railroad stock. ‘These are, the stock of the original Railroad company, 
being full paid, to wit, $100 a share ; stock under the amended charter, half paid, or $50 a 
share ; stock under the amended charter full paid, or $100 per share. The subject 
is more particularly explained in the case of Millaudon v. The New Orleans and Caroll- 
ton Railroad Company, 3 Rob. 488. 
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The first point which it is proper to consider is, what class of stock was here intended 
tobe sold? Although the procés-verbal is entirely silent on the subject, yet it is not dis- 
puted before us that the stock belonging to the succession was full paid stock. Of which 
of the two classes of full paid stock was the stock in question? is is a matter not as- 
cértained either by the és-verbal, nor even by the plaintiffs’ petition. Was this mate- 
rial? That it was so, is plain from the testimony. It is shown that, at the time of this 
sale, there was a very serious difference in the market value of these two classes. The 
difference was $30 a share in favor of the full stock under the amended charter over 


It is a well settled prineiple that a party 
@ contract, must not only prove the contract, 
must ‘be so precise as that neither party could reasonably misunderstand them. This 
doctrine rests upon an elementary principle of the contract of sale. The thing sold is an 
indispensable ingredient in the contract of sale; and the thing sold must be certain. 
Where there is uncertainty as to the thing sold, the decree of specific performance based 
upon such a contract must of the same uncertainty, and wants an essential 
pe te Dat ws her pager wepin A ——fp p ener mr oy shy mae & 
djudging the defendant to inti ’ transfer to the defend- 
ant of twen shaves of fall paid Carrethon 3 what inti 
transfer ? ere are two kinds; one was worth in the market $30 a share less than the 
other. If under this decree the plaintiffs may transfer either, the decree is both uncertain 
“"The plaintaay hen they contend th look to nothing but the 
6 plaintiffs’ t, when at we must to i 
precee-cerbal of sale, and cannet enlarge it evidence af the auctianeer’s declarations, 
is suicidal a es Sp Sern cuseee ons bo Sasee aes Se geese bal. In a judicial sale 
sell i respecting 
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at auction, as in an ordinary sale, the seller is’ 
the object of the sale—the thing sold. If it be uncertain what 


is , there can be ne 
4aggregatio mentium. The mind of the buyer and the mind of the seller must agree. 
Bat no agreement can be sup’ to exist when the subject of the sale is thus uncer- 
tain. If, therefore, we assent to the positi ef the plaintiffs’ ‘counsel, and reject the 
autiuias of. whan caressed thties cabo Unpack Gb qredhadhal, 6 eae ted 
which is void for uncertainty, and no specific lormance can be decreed. If, on the 
other hand, it be admissible to consider this case the testimony ef the bystanders 
and the auctioneer as to what oecurred at the sale, case is still against the plaintiffs. 


The weight of evidence leads us to the conclusion that what was said induced the defend- 
ant to suppose that the steck was of that class the most valuable in the market, while in 
fact the stock held by the succession ata adi tory ak. Se agian Under 
these circumstances it would be unequitable to hold the ific perfor- 
mance, and to compel him to pay the plaintiffs for their stock a price which exceeded by 
$30 the market rate at which he could have purchased it at private sale from a by- 
pera ssdioye dice tp gath etiam are cerry 8 omc, mega sompaew: te 
wet ee oes se ee Sere eat i venditori, 
qui id diserit, quam emptori; quia potuit re integra apertine | 
The plaints have argued that in realty the right i ae 
old charter are equal to those of full.paid under the new charter, or, as they 
are called, in the stoek market, Millaudon stockholders ; and that the public opinion to the 
contrary is a délusion. It is not material to decide this question now; nor, as to the 
decision in Millaudon’s case, to express a dissent or concurrence with the opinion there 
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Mu,Lavupon et al. ». Price et al. 


Where a broker, acting as the agent of the vendor of a quantity of salt stored in bags, 
represents to the purchaser that it had been in store only five or six months, when it had in 
fact been stored for fifteen or eighteen months, and the evidence shows that the statement 
ef the broker produced the impression on the mind of the purchaser that it had not been 
stored longer than five or six months, the representation being as to a point material in 
judging of the condition of the article, and the vendor being bound by the representations of 
his agent, the sale will be rescinded; and this though the purchaser examined the salt 
before buying, for the misrepresentation might heve influenced the ebaracter of the ex- 
amination made by him. 

‘The geveral rule is that a vendor is bound to good faith, and if he knows the article offered 
for sale to be defective he is bound to state the defects. The exception to this rale is that, 
where the article is susceptible of convenient inspection and examination, the purchaser is 
bound to make and abide by such examination. Salt in bags is not susceptible of 
inspection and examination without mach trouble and jnconvenjence. 


PPEAL from the Commercial Court of New Orleans, Waits, J. Benjamin 
and Micou, for the appellants, cited Story on Sales, 369. 


Randall, for the defendants. Good faith required that plaintiffs should have 
declared the time that the salt had been in store. C. C. 2496 to 2499, 2507, 
2523. 8 Mart.709. The vendor is bound to warrant the thing sold. C.C,. 
2449 to 2451. As to the-nature and effect of simple inspection, and how far it 
will exonerate the vendor from the effect of his representations, concealments 
&c., see C. C. 2496 to 2499, 2507, 2509, 2523, 2525, 2526, 1891, § 3,4. Rouzel 
y. McFarland, 8 Mart.704. Williamsv. Miller,9 La.134. Shepardv, Kain, 
5 Barn. and Ajd. 240. Story on Sales, § 294. 16 Duranton, 339. 17 La..97, 
18 La. 37. 3 Rob. 90. 

In this ease the judgment pronounced by the Commercial Court was in the 
following words ; 

. The present litigation grows out of the sale and purchase of 2,400 sacks of 
salt, half of which were fine salt and half coarse. The plaintiffs had in store 
that quantity, which they were desirous to sell at some sacrifice, as they had 
rah themselves to deliver up the store which contained it to new Jessees. A 
broker, who was apprised of this circumstance, applied to them to be employed 
to sell it, and was directed to do so at the limit of 87 cents per sack, coarse salt 
in good shipping order, then selling for $1 00 to $1 05, and fine, for $1 15 to $1 20 
delivered, the then current market price: The broker offered the salt to Capt. 
Taylor of the steamer Missouri, stating that ig had been in store from five to six 
months. Capt. Taylor went to examine the salt, pronounced it in bad order, 
and refused to make the purchase ; the broker then offered the salt to defendant 
Frost, stating to him the reason why the salt was offered at so low a price. 
Frost made inquiry as to the length of time the salt had been in store, and the 
broker answered five or six months, and that the salt was in good order, and urged 
Frost to go and see the salt. Frost replied that if it had only been in store five or 
six months and was in good order, it was not necessary, and he would at once 
make the purchase; the broker, however, was unwilling to conclude the bargain 
unless Frost would go and see the salt. The broker assigns on his examination, 
as a reason for his desire that Frost should see the salt before he purchased it, 
that the coarse salt was stored under an open shed, and part of it had become 
black with dust, &c. Aceordingly they went together to see the salt, the broker 
opened the doors of the store where the fine salt was stored, and Frost went 
over the salt, striking his heel into the bags to ascertain their soundness; he also 
Jooked at the coarse salt. The top bags of the salt looked to be in good order. 
_ After this examination Frost offered 85 cents per sack ; on reporting this offer 

to Morgan, he declined taking it. The broker was to receive two cents per sack 
for brokerage, and being desirous to effect the sale he offered to relinguish one 
cent per sack if Frost would rise one cent per sack in his offer. ‘This was 
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agreed to, and on its being reported to Morgan, he agreed to accept the price, MittaupoN 


gone bienesit to make the bargain with Frost. The sale was made on the 8th 
eptember, 1845, and the salt was to be removed on or before the 10th of 
September. On boasting of his bargain in the presence of one of his neighbors, 
Frost was then first informed that the salt had been in store for sixteen or eighteen 
months. Frost gave an order for 1,500 sacks of the sait on the day of the purchase, 
but on attempting to remove it, the bags were found so rotten that the draymen 
refused to eart it, and the captain of the boat refused to receive it. Only 112 
sacks of the salt were taken away, and on the same day Frost notified the 
plaintiffs that he would not receive it on account of its condition; and, both 
parties standing upon their rights, the result has-been the present litigation. 
The salt was afterwards sold by order of court, and brought 65 cents per sack, 
the defendants themselves becoming the purchasers of it. Five hundred sacks 
of the coarse salt were afterwards purchased at 90 cents per sack, and sold at 
$1 00 per sack, to be used forthe curing of hides. Some extra care was taken in 
removing the 500 sacks of salt; the purchaser had no use for the sacks; and 
indeed it was sold as damaged in this respect, but it was convenient to his 
premises, and his vendor had sold it to him before he purchased it. Several 
witnesses testify to the nature of the representation made by the broker, as to 
the time the salt had been in store. ‘They state that he made a positive assertion 
that it had only been in store five or six months, The broker testifies that he did 
not know how long the salt had been in store; he admits that he stated it had 
been in store five or six months, but adds that he made the statement that this was 
his supposition or belief, and that he did not assert it positively. The broker 
also testifies that, at the time of the offer of the salt, and during their conver- 
sation at the warehouse, he several times repeated te Frost that he was to take 
the salt as it was, and this is corroborated by another witness. It is fully 
established that the time during which salt has been in store, is of 
importance in coming to a correct conclusion as to the merchantable condition of 
salt; that if the salt has not been rained upon and is stored in good order, the 
sacks will remain sound and good during five to six months ; but that, after that time, 
the moisture and acid of the salt will so corrode the sack that itis not expected 
to be in good order. It is also proved that the salt in question had been in store from 
fifteen to eighteen months. Salt is sometimes re-sacked ; the second-hand sacks 
and labor required will cause an expense of twelve to eighteen cents persack. In 
purchasing salt in store, in order to judge of its condition, much reliance is placed on 
the length of time it has been stored. ‘T'wo principal dealers testified that they did 
not rely solely on this circumstance, but would take down some of the tiers and 
examine the bottom sacks. Other dealers testified that they never knew this 
kind of an examination to be made, that it would be attended with difficulty and 
labor, particularly as to the salt in the middlé of the pile, where it has no 
ventilation and the sacks are most exposed to rot. 

In deciding on this case, we must, first, determifie from the evidence what was 
the nature of the representation of the broker, and how far it must be allowed 
to effect the sale. Secondly, whether the personal examination of the salt by 
Frost bound him to the bargain. 

Ist. It cannot be doubted but that the impression was created on the mind of 
Frost at the time of the purchase, that the salt had been in store only five or six 
months. It is easy to reconcile the testimony of the other witnesses with that 
of the broker. Their attentiou was called to the principal matter stated, to wit, 
that the salt had been in store only five or six months, while any qualification as to 
belief, opinion, or supposition, might easily escape their attention or be forgotten. 
As the broker admits that he had no knowledge or the subject, it was manifestly 
wrong on his part to state any given time, even upon supposition. He excuses 
it by stating that he. could not suppose the salt to have oe stored Jonger than 
five or six months, as it is not usual to keep salt over the season. Itis very clear 
however, that his language produced the full conviction and impression on all 
who heard him, that the salt had not been stored longer than five or six months ; 
and it is manifest that this impression might have great effect upon the mind of 
Frost in the degree of examination which he made of the condition of the 
salt. 

2d. I do not consider that salt is an article which is susceptible of inspection 
or examination as to its condition, without much trouble and inconvenience. 
‘I'he rule, is as stated by defendants’ counsel, that the vendor is bound to 
faith, and if he knows the article to be defective he is bound to state the defects. 
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The exception to that rule is, that if the article is susceptible of convenient 
inspection and examination, the buyer is bound to make and abide by such 
jon and examination. This inspection or examination is such as is usu- 
ally made of the article, to wit: of flour, sugar, &c., by a trier; of a ship, by- 
boring her timbers; «f yy proof-glass, &c. Duranton, vol. 16, p. 339, 
says, that the buyer will be dispensed from this examination, even as to those 
articles which are fully susceptible of it, when the article sold is covered up b 
other goods; and in such ease the seller will be held bound to in Kale 
merchantable article. Representation on a point material to form a sound 
judgment as to the condition of the article, will also dispense with strict 


the case of Shepard v. Kain, 5 Barnwell and Aiderson, 240, the ship 
was advertised to be copper-fastened, and to be taken with all her faults as she 
lay. She was not copper-fastened within the meaning of that term among the 
trade, but her condition in this respect could have been easily ascertained. The 
court considered that the expression that she was to be taken with all her faults 
as she lay, did not derogate fromthe representation that she was copper-fastened. 
Had the statement, that the salt been in the store fiveor six months only, been 
well founded, the defendants have been bound by the bargain, whatever 
had been the condition of the salt. As, however, the language of the broker, 
9 not so intended, was calculated to produce, and did produce, 
the that the salt had been instore only five or six months, when, in truth and 
in fact, it had been in store sixteen orseventeen months, and this point is avery ma- 
terial one in judging of the condition of the salt, and as the plaintiffs are bound by the 
and conduct of the broker who'is their agent, 1 consider that the 

ts are not bound by the bargain. 

This is one of those instances in which the anxiety of the broker to effect a 
transaction has led to misunderstanding between the parties. With regard to 
the defendants’ claim for damages for loss of profits, I consider that both parties 
are in fault in this case. ‘The seller was bound to state so material a fact as the 
length of time during which the salt had been in store, and the buyer made a 
loose contract when he did not require that the article should be delivered to 
him in merchantable or shipping order. Both parties have sufficiently suffered 
in the expense and trouble of this litigation. 

It is therefore considered that there be judgment for the defendants, and that 
plaintiffs pay the costs of suit. 

The judgment of the court was pronounced by 

Kine, J.* The judgment appealed from in this case is affirmed, for the 

reasons assigned by the judge of the Commercial Court, with costs, 





De Sr. Avip v. Picnor. 


An appeal applied-for by motion at a term succeeding that at which the judgment was ren- 
dered, will not be dismissed on the ground that the application should have been by petition 
in the ordinary form, and not by motion; but in such a case the appellee must be daly cited. 
Citation is only dispensed with when the motion; is made at the term at which the jadg- 
ment was rendered, the opposite party being, by a fiction of law, considered as then in 
court. Stats. 20 March, 1839, s. 19. 22 March, 1843, s. !. 

Where an appeal is obtained on motion at a term subsequent to that at which judgment was 
rendered, and the appellant neglects to direct the clerk to issue a citation, and none is issued, 
the omission must be considered as imputable tothe appellant and not to the clerk, and the 
former will not be entitled, under sec. 19 of the stat. of 20 March, 1839, to time to correct 
the error. 

The sittings of the late District Court of the First District were divided into monthly 
terms. Stats. 10 Feb’y, 1813, 8.5. 29 April, 1824. 





* Suet, J., did not sit in this case, having been of counsel. 
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PPEAL from the District Court of the First District, melded J. Denis, De Sr, Avip 
for the plaintiff. H. H. Strawbridge, for the appellant. The judgment  pycuor, 
of the court was pronounced by 

Suipexu, J. Judgment was rendered by the late District Court of the First 
District against the defendant, and signed in March, 1845. In March, 1846, 
an order of appeal was granted, om motion in open court. No citation of appeal 
was issued. After the transcript was filed, the appellee moved a dismissal. 

It is contended by the appellee that the order of appeal was illegal, because 
it was'not made upon a petition in the ordinary form, but on motion; that this 
was irregular, because the motion was not made at the same term in which the 
judgment was rendered. This objection is not, in our opinion, well taken. If 
the court thought proper to entertain the application for an appeal in that form 
and grant the order, it seems to us the appellant should have the benefit of it. 
It cannot be said that any injury was done to the appellee by the mode of con- 
sidering the application. See the case of Prudhomme v. Edens, 6 Rob.’ 64. 

But the other ground taken by the appellee appears to ue conclusive. It is 
that no citation of appeal issued. Under the Code of Practice this was uo- 
necessary. An appellee was not bound to appear unless duly and seasonably 
cited ; and the reports abound with cases in which appeals have been dismissed 
for the absence, or the informality even, of citation, orits service. To remedy 
the inconvenience and the frustration of notice, which so frequently resulted 
from the negligence of clerks and sheriffs, and to facilitate and simplify the. 
remedy of appeal, two statutes were passed. One was the act of 1839, by 
which it was provided that appeals to the Supreme Court should not be dismissed 
on account of any defect, error, or irregularity in the petition or order of 
appeal, &c., or in the citation of appeal, or service thereof, &c., wherever it 
shall not appear that such defect, error, or irregularity is imputable to the appel- 
Jant ; but in all such cases the court shall grant a reasonable time to correct such 

_ errors or irregularities, &c. ‘The other statute was that of March 22, 1843, 
by which it was declared that the party intending to appeal may do so, either by 
petition or motion in open court at the same term at which the judgment was 
rendered, &c.; and that where an appeal has been_granted, on motion in open 

court, no citation of appeal, or other notice to the appellee, should be necessary, 

An appellant is entitled to the benefit of the latter statute, as regards the 
dispensation of citation, only in the case contemplated by the statute, that is, 
when his motion is made at the term at which the judgment was rendered ; the 
opposite party being, by a fiction of law, considered as then in court; but when 
the term has passed the old rule applies, and the appellee is entitled to a formal 
citation. ln the present case no citation issued, although at the date of the ap- 
plication for appeal nearly a year had elapsed since the judgment was rendered ; 
and its omission is clearly not cured by the statute of 1843. Nor does the stat- 
ute of 1839 protect the appellant, because the omission of citation is imputable 
to the appellant. There being no petition, but simply a motion, the clerk of 
the court could not be expected to issue a citation. The appellant should have 
required him to do so; and the irregularity, arising from the appellant's own act 
and omission, is fatal. 

It is proper to remark that the counsel for the appellant is in error in suppo’- 
sing that the late First Judicial District Court had no terms, in the sense con- | 
templated by the statute of March, 1843. It -had monthly terms as is provided 

in the statute of Feb’y, 10, 1813. See also the act of 29 April, 1824. The 

misapprehension has arisen from the fact that, in consequence of the pressure 


De Pr. Aviv of business. in the court for many years its sessions were held continuously for 
many months together, without adjournment. _ Appeal dismissed. 


Dimes. 
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Lepur et al. ». Bary. 


One, who exhibits a judgment regularly obtained, an execution issued thereon, and a sher. 
iffs deed to him, has a just title in the sense of art. 3450 of the Civil Code, sufficient 
to acquire by the prescription of ten and twenty years. In such a case it is not incumbent — 
on the defendant to show a perfect title from the real owner; a title translative of property, 
derived from a person whom he honestly believed to be the owner, is a sufficient foundation 
on which to rest the prescription invoked. C. C. 3447, 3448. 


PPEAL from the District Court of the First District, Buchanan, J. Bodin, 
£1. for the defendant. No counsel appeared for the appellants. The judgment 
of the court was pronounced by ' 

Kine, J. This is a petitory action, instituted to recover five lots of ground 
situated in faubourg Lacourse, of which the plaintiffs claim to be the owners by 
inheritance from their father and mother, Jacques Leduf and Josephine Roussére. 
The defendant sets up as his title to the property a sheriff's deed to him made 
in 1816, and pleads the prescription of ten and twenty years. A judgment 
was rendered in favor of the defendant, from which the plaintiffs have appealed. 

The ground on which the plaintiffs appear to rely in support of their claim is, 
that the sheriff's deed under which the defendant claims purports to convey only 
the interest of Marie Thérése Leduf to the lots in controversy, and not that of 
Jacques Leduf, their ancestor. Many circumstances disclosed by the evidence 
concur to show that the lots belonged to Jacques Leduf, the ancestor of the 
plaintiffs, at the date of the seizure and sale; that the intention was to seize 
and sell them as his property, to satisfy a debt for which he had previously mort- 
gaged them; and that the sheriff through error conveyed the interest of Marie 
Thérése Leduf, against whom the writ was also directed, instead of the interest 
of the true owner. But the plea of prescription opposed by the defendant 
tenders it unnecessary to enquire whether this error was really committed, for 
if found to exist it would not affect the result of the controversy. The defend- 
ant has exhibited a judgment regularly obtained, ou execution issued thereon, 
and a sheriff's deed to him. Such sales have been repeatedly held to be just 
titles, in the sense of the 3450th article of the Code on-which the prescription 
of ten and twenty years may be based. 2 Rab. Rep. p. 466, and the authorities 
there cited. 

It is true that the sheriff's deed does not purport to convey the title of the 
ancestor of the plaintiffs; but-it was not incumbent on the defendant to show a 
perfect title from the real owrer, in order to support his plea. A title translative 
of property, derived from a person whom he honestly believed to be the owner, 
was a sufficient foundation upon which to rest the prescription invoked, and 
such a title has been exhibited. C. C. art. 3450. No evidence has been ad- 
duced to repel the legal presumption, that the defendant's possession commenced 
in good faith. See also C: C. arts. 3447, 3448. The youngest of the plain- 
tiffs attained the age of minority more than twenty years prior to the com- 
mencement of this suit. Judgment affirmed. 
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Jacons et al. v. Sanronrvs.et al. 


A statement in the return of a sheriff that ‘be served copies of the petition and citation of 
defendants, through 8., their agent,” is not evidence of the agedcy ; and where there is no 
allegation in the petition, nor evidence in the record, that the person on whom the service 
was made was agent of the defendant, plaintiff must be non-suited. 

An omission to serve the petition and citation on the defendant is not cured by service of & 

writ of arrest; nor can the appearance of the defendant, by counsel; on a motion to set 

aside the arrest, be considered a waiver of service of citation and petition, nor as autho- 
rising the presumption of an acknowledgment of such service. 


PPEAL from the Fifth District Court of New Orleans, ids J. 
Micou, for the plaintiffs. Prentiss and Finney, for the appellant. The 
judgment of the court was pronounced by 

Suet, J.. The defendant, Sartorius, was arrested: and held to bail, on 
the Sth October, 1846. On the 12th of October the petition and citation were 
served on one Stadteker, as appears by the return of the sheriff, that he “ served 
copies of petition and citation on defendants, through Mr. Stadteker, their 
agent.” On the 12th of October a rule was taken by counsel, on behalf of Sario- 
rius, to show catsé why the order of arrest should not be set aside, which 
application, after hearing, was overruled. Judgment by default was,afterwards 
taken and confirmed, Sartorius has appealed, and assigned for error that the 
judgment’is null and void, because no service of petition end citation was made. 

There is no allegation in the pefition, nor evidence in the record, that Stad- 
teker was the agent of the defendant, authorised te receive for him service of 
petition and citation. The return of the sheriff cannot be considered evidence 
of such an agency. Fortier v. Field, 17 La. 587. The case therefore stands 
before us as that of a judgment rendered without service of petition and citation. 
This is required by the‘Code of Practice, and ite omission is not cured by the 
service of the writ of arrest. This-point has been so repeatedly Held, that it 
cannot now be disputed. See Wall v. Wilson, 4 La. 171. Slocombv. Boswell, 
13 La.10. Zacharie v. Blondin, 4 La. 156. The appearance of the defend- 
ant by counsel, in g motion to set aside the arrest, cannot be deemed a waiver 
of service’of citation and of a copy of the petition, nor as authorising thé 
presnpegee of an acknowledgment of such.service. 

- The plaintiff asks that the cause be remanded to enable him to have a proper 
service made. The defendant, en the contrary, insists upon a dismissal of the 
suit, and we think, under the precedents cited, he is entitled to such a decree. 

It is therefore decreed that the judgment .of the court below be reversed, 
and that the suit be dismissed, as in cease of non-suit, the ere 
in both courts. 





Tue Strate oe. Jones. ’ 


Under sec. 10 of the stat. of 96 May, 1846, and art. 108 of the constitution, one whé has taken 
an appeal from a judgment convicting him of any offence, may be admitted to bail pending 
the appeal, where the offence charged is one which would have authorised his admission 
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to bail before conviction. The bond to be executed by the prisoner. under such circum- 
stance is a bail bond, and not a recognisance or appeal bond. The inferior court is not en- 
tirely divested of jurisdiction by granting the appeal, the judge being stiJl authorised to 
admit the prisoner to bail; and the bail bond should be made returnable before the inferior 
court, which alene is authorised to erder the execntion of the final decree on the appeal. 

Stat. 26 May, 1840,2.5, * 
Where one convicted in a criminal proceeding is admitted to bai? pending an appeal, the 

bond may be executed in the presence of any officer of the court or other person designated 
by the judge; but the allowing of bail, and the determination of the amount in whieh the 
parties are to be bound, are judicial acts, and mast be performed by the judge. 

‘No judgment can be rendered against the sureties on a bail bond executed by ene admitted 
te bail_pending an appeel from a judgment in a eriminal proceeding, where the charge 
stated in the bend is: not such as will warrant any criminal prosecution, where it is not 
shown that the sureties were aware of the charge actually preferred against the accused 
end of which he was convicted, ner that they consented to become. bound fer his appear- 
~ance to answer any other charge than that stated in the bond. Per Curiam: If the cause 
of taking the bend be incorrectly stated the defect cannot, as regards the: sureties, be 

_ supplied, as in the case of a recognisance, by referenee to the indictment. 


PPEAL from the First District Court of New Orleans, McHenry, J. The 
facts of this case are stated in the opinion of the court, infrd. 

Prentiss and Finney, for the appéllant. 1. The recognisance is conditioned 
that defendant should appear before the First District Court, on the first mon- 
day in December, 1846; and then and there answer the complaint breught ee 
him; &c.; when, in fact, at the time said recognisance was taken, and at 
the time it was declared furfeited, no such complaint was pending ia said court, 
but the same was pending on appeal in the Supreme Court. It is clear that 
@ person cannot be legally reeoguised to appear and answer a charge of crime in 
a court different from-that where it is pending and triable. The court had no 
_ Fight to bind defendant Jones to answer a complaint or charge, while the pro- 
eeedings were pending on appeal and undecided in the Supreme Court. In 
ether words, he eould not at one and the same time, be legally bound to appear 
in. two different courts te answer to the same complaint. The party was con- 
victed in the court below, and sentence pronounced ; he took an appeal. 
the moment the appeal was taken, the jurisdictien of the court below-over the 
subject matter of the ap ceased. e only bond or recognisance which 
the court below was authorised to demand or take, was a reeognisance of 

the sentiden of which a tm have eo _ poy age should epreer 

preme Court, ute his appeal, and abide by the judgment of that 

- & Mart. N. S. uo. 4 La 208. 7 La. 448.. 10 ap ih 11 La. 

34 La. 292. All these are decisions in civil cases, but there is nothing 

in the constitution or law that makes any ‘distinction between civil and criminal 

become Ne: gp to the efféct and operation of an appeal. The reason is the 
same in cases. ‘ 


2. The second error assigned is, that the bond or recognisanee sets forth no 
effence or crime whatever. The condition is that Jones should appear, Xc., 
**to answer the complaint brought against him for entering a house without 
breaking, with intent to steal.” There is no such offence known te the laws 
ef Louisiana, as that of “ entering a house without breaking with intent to 
steal:” The offénce meant to rely: Betas ne doubt, will be found in Bullard & 
Curry’s Digest, 261, s. 7, and is as follows: **If any person, with intent to kill, 
vob, steal, commit.a rape, or to do or perpetrate any other felony, shall in the 


night time enter without ween, or in the day time break or enter any dwell 
J 


ing house or out-house thereto adjoining and occupied therewith, or any office, 
shop, or warehouse, or any ship or vessel lying in the body of a parish, every 
such offender, &c., being duly convicted shall be punished by solitary imprison- 
ment for a term not exceeding one year, and by.confinement after at hard labor 
not exceeding five years,.and be fined not exceeding $1,000.” Now, by this 
statute, the offence ists not in entering any house, with intent to kill, rob, 
steal, é&c., but only in entering a certain sort or class of houses withsuch 
intent, to wit: dwelling-houses; out-houses thereto adjoining and occupied 
therewith, offices, shops, or warehouses. These are the qnly hoses, the en- 
' tering of which, without breaking, with the intent mentioned, constitutes the 
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offence set out in the statute. It is admitted that it is pak: nepennery ina 
mittimus or recognisance, tu state the offence with much particularity, but some 
offence must be stated, or the warrant or recognisance is void ; all the facts need 
not be stated, but a-substantive and positive offence must be. It is very clear 
that a man cannot be held bound in a recognisance to answer to the State for 
any thing but what purports to be an offence gales the State. Thesé princi- 
ples are sustained by the authorities here cited; “It is essential to a aig 
sance for the appearance of the conusor to ony charges against him, 

it show the causé of taking it.” State v. Dagget, 16. Mass, 446, 9 Ib. 520. 
8 Term. R. 88.. 1 Chitty’s Crim. Law, 103. - But the point. here made 
has been directly decided in Kentucky, in the case of Westv. The Common- 
wealth, 33. J. hall’s R. 641. It was held in that case that “a i 

to appear and answer a charge of gaming was invalid, and no judgment co 

be rendered on its forfeiture. It was admitted by the court that some kinds. 


gaming were punishable, but that there were other sorts not within the statute;. 


and the principle is distinctly laid down, that no judgment can be rendered on 
a recognisance forfeited when the charge is not such as will warrant a critninal 
prosecution.” It may be said that the indictment contains a sufficient charge, 
and that the recognisance must be construed in reference to it. We sayin 
answer that the sureties in the recognisance cannot be held beyond the condition 
to which they have bound themselves, . If that condition be to answer for what 
does not constitute an offence,then their obligation is simply void. The sureties 
knew nothing at the indictment; it is not recitéd in the recognisance, and they 
are not bound by it; but even if they were, we contend that the indictment 
itself sets out no offence whatever. : statin 
3. The third error assigned is, that the deputy sheriff whe took the recogni, 
sance, had ng authority to do so. By common law, the sheriff had power to 
bail only those persons who were indicted before him at hig torn. 1 Chitty’s 
Crim. Law, 98. _Qur statutes give the sheriff no authority to recognisances 
or bail bonds in cfiminal cases, To take a recoynisance is.a judicialact. The 
sheriff is a mere ministerial officer. But it is said that in this case the judge 
of the first district. allowed, the bail, and approved the sureties, and that 
delegated to the officer the power to, take the recognisance. Now, if the 
taking a recognisance be a judicial act, and there is no statute authorising the 
sheriff to exercise such a function, it may well be doubted. whether the judge 
can d@egate such a power to him. e deny the right or capacity of 
_ district judge to confer upon the sheriff, or his deputies, the power of taking 
recognisances in criminal cases. A recognisance taken in acase, or by a person 
unauthorised by law is void. 7 Mass. R. 280. 16 Ib..198, 11 Mass. R, 337. 
1 Marshall’s Ky..R. 556. 5 Little R. 208. 8 John. R. 97... 7 Conn. R. 236, 
2 Wash. C. C, R..422. 2 Bibb's R, 96. 1 Conn. R. 406. 3 Robinson's 
Practice, 24, nee fe 

4. But even if the judge had the authority to delegate this power to the 
deputy sheriff, then eit as error, rary by recognisance was not taken in 
accordance with the order of the court, ar the direction of the judge. The 
judge did not order that the prisoner should give bail to appear before his own 
court again, to answer to the same charge. The bond intended by him was 

-clearly an appeal bond, or recognisance of appeal. It cannot be presumed that 
he intended an illegal bond or condition... . ' 

Bat it.was contended by the judge below, that the sureties ¢ould not set up 
these illegalities ; that they were estopped by the maxim: ‘ In whatever manner 
a man binds himself, he hall remain bound.” Now, this maxim has no 
cation whatever to bonis or obligations in criminal proceedings, and is wholly 
untrue in many classes of cases in mere conventional obligations; that it does 
not apply to judicial bonds, is. decided by Judge Martin in the case of Slocomb 
etal. v. rts, 16 La.173. There is.another fatal defect in the reeognisance. 
The judge directed the sureties to be held in the sam of $1,000 each. They 
are held in the recognisanee for $2,000 each. United StateS v. Gordon, 1 
Brock R. 190. ween 

Elmore, Attorney General, for the State. The obligation entered into by 
Jones and his sureties is not an appeal bond; it does not purport to be one, on 
its-face; the court did not call for one—it has no connection with, no reference 
to, the appeal—it is an undertaking to appear, not an undertaking “to prose- 
cute his appeal.” : 

But what is the name and pature of this obligation? By what, rules and 


SraTE 





v. 
JonEs. 




















































SUPREME COUR OF LOUISIANA, 


principles shall we test its binding force and effect?. The statutes of this State 
that bonds, recognisances, or “ other obligations,” shall . be taken 
frome persons charged with the commiagsion of bailable crimes or offences, for their 
© proper tribunals. Is this instrument a bond, a recogni- 
nt” See Greiner's 299, 615, 1860. 
of record, entered into before whem, eared 
ae a ee Pera Sih seneee ie nepier te 0 or 
The need not aign this recognisance ; but the record thereof, is 
afterwards made out on parchment, and ribed by the justice before whom 
it is taken. It isq matter of record as spon as taken and acknowledged, although 
not made out by the justice, and only entered on hig books.” Chitty’s Crim. 
Law, p. 89, yol, 1. ‘If any of the conditions of that instrument be not com- 
plied with, it becomes liable to be estreated, (that is, taken out from among the 
othér records and sent up to the exchequer,) which renders the party an abgo- 
Jate debtor to the crown for the sum er penalty therein mentioned.” -Peters- 
See tne: SOs TK, Bpeating Resegeionecs, oo Bail in Criminal 
psec “ It has many of the attributes of a judgment—it binds the lands of 


cognine r. and execution be issued upon it as upon a judgment.” Peo- 
eS . Van Ess, 4 Wendell, 390. Jacobs’ Law Dict. tit. eh ne mer Hence 
follows that no one can take a Mage ow isance who js hot either a justice of 


record, or by. comniission. Becguse er is dove in virtue of the king’s 
commission ought to be taken as matter of record. See Hawkins’ P. C, vol. 11, 
43 and 44, secs. 1 and 4. The instrument sued on in this case is no recog- 

ice. but a pa amon, oa pag such as that which the coroner was 
apthorised to take at common jaw. {see Hawkins’ P. C. vol. 2, p. 44, sec. 5), 
justice of record, por acting under the king’s commission.. It is a 

i 4s a matter of record. This distinction 


le | to the present case. Here there is an ordinary 
contract. Efave Jones and his sureties complied with their contract? He 
had bound himself to before the First District Court on the first mon- 
day of December—has he done so? He had bound himself to answer a com- 
plaint brought there against him—has he done sa? He had bound himself not 
to depart without leave of the court—has. he done so? and yet each one of 
these things was a distinct. and substantive obligation of his contract. See 10 
Wendell, 431. 6‘Halst. 124. 1 Blackf, 202. 2 .Blackf. 226. Hus ‘he “ot, by 
ee ae oe eonditiong of this bond, forfeited the 

But it is objected that one of the conditions of the bond is, “that Jones shall 
appear to answer @ complaint pending against him in the -First District Court,” 
when in fact there is no compiaint there against him, to which he can answer. 
But, there was a complaint against Jones, in the First District Court. His 
appeal had suspended the action of the First District Court; but whatever 
might have been the regult of that appeal he must necessarily have returned to 
po en es eacrahe a new trial, a oe to this court, 
or to see the proceedings commenced against him consumated, by submitting to 
. his sentence, if unsuccessful. 

The second objection, “that there is no offence set forth in the bond,” is not 
more tenabje than the first. In the first place it is not necessary. that any offence 
should be specified, even in a i if the caption of the recognisance 
discloses the offence, as the record in this case.* A caption is a formal state- 
ment or recital of the proceedings in a case made by the clerk of the court below, 
when a cage is certified toa superior court. ‘This mode of making up a record 
is not known to our practice. Instead of a caption, an’exact copy of the } ro- 
——_* sent up to the superior court. Now if it be sufficient.at common 
jaw, the offence appear in the caption { Commonweatth v. McNeil, 19 Pick. 
127), why should it not be equally so, in our system, when the offence appears 
on: the -» If, at-common law, the court to which the recogniéeuce is 
‘estreated will look jnté the caption of the recognisance, which is no part of the 
recognisance, to ascertain the catise of taking it, why will this or any other. 
court be debarred from jooking into the record, to see there was a cause for 
this bond? Neither the recognisance in the above cited ease of Mc Neil, nor 
the bond in the case of the Siate v. Martel, 3 Robinson, 22, specified any 
pffence. , But it is submitted that the objection, even if it were of any value as 
Against a recognisance, cannot effect a bond. A recognisance, as we have said 
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segterteceel tl tan cuanto dea pact Gud Sage cetagaaen a ae 
panying record, all the requisites of a igation. m 
eoerar cantina ciieunten Gillie anmeme’ that there is none to support the 
be ge eo The court cannot go out of the record to see it. It is a general 
’ ‘a record proves itself, and that the court cannot look out of it to com- 
plete it. If, therefore, it sets forth an obligation, it must set-it forth entire and 
ene ane ene Sa apg agp 
pais; it is not necessary its cause sh pear upon its or in ap 
other way. -C. C. art. 1888. If there is no pe: = apy the cause is illicit, 
must be pleaded in-avoidance of the obligation, and tried before “ the country.” 


rule at common law, we have nothing to do with the rule itself here—eessante 
ratione legis cessat et ipsa ler.” Our courts are courts of general jurisdiction, 
and it, is not necessary in our-pleadings to allege jurisdiction. If the court is 
. without jurisdiction, itis a ground of exception, , 
The court will see, by ap examiriation of the. cases of the ‘State. v. 


gett, 16 Mass. 446; 9 520; 8 Term Rep. 88; 1 Chitty’s Crim. 
103; and the much case of West = ike Anaemia J. 


Fg 


3 
shall's Reports, 641, cited by the defendant’s counsel, that in none of them was ~ 


the cause of the obligation known to the court. There was no caption to the 
recognisaace, and consequently the court could not say that there was a valid 


8 


for entering into the recognisance. The i stood by 
itself before the court, unaided, unsupported, without explanation. The differ- 
ence between these cases, and the one now before the court is plain. The 


whole proceedings are before the court, showing the character of the charge 
against meager oe. st The ay 2 oe ee these a if 
pee ree’ By Oop any ambiguity or deficiency in escription o ce 
as descri ia ee howd. The Di it} with the rule laid down b the 
ro authorities. See the cases. + Fgh « pend og et vegies en- 

252. People v. Stager, 10 id. 433. People v. Clary, 17 ~ 375. 
1 Chitty’s Criminal Law, 105. ~~: 

But it is contended, that this case is a new one in the courts of Louisiana. 
The counsel for the State thinks differently. . This is a proceeding upon a bail 
bond, given by a party aT pO PO = a day certain ; and 
is in conformity with the act of the Hith March, 1837. Bollard & Curry, 281. 
There is nothing new in the form and condition of the-bond; the circumstances 
under which it was entered into are. novel; but they do not in any way, alter or 
change the ruies by which the obligation is to be construed, It is to be construed 
as a bail bond, and as all other bail. bonds have been construed -by our courts, 
in all their decisions previous to the adoption of the new constitution, giving the 
accused, in certain cases, the right of to the Supreme Court. 

As to the objection that the deputy sheriff had nv authority to take the bond: 
The admitting one to bail is a judicial act; but the filling up of a bail-piece, and 

receiving it when signed, are mainjetorial acts, whieh the aherif, or his deputy, 


may do. ‘ 

Tis op fen lee! wet ent Se ek ee 
appeal not an appeavance : e order itself shows that an appear- 
ance bond. was contemplated. It is true that the bond is not conformable to the 
otder in this respect, that the order called for two sureties in the sum of one thou- 
sand dollars each, whereas, the cognisors bind themselves in the sum of two 
thousand dollars in solido. But they cannot complain if chose to do more 
than was required of them. They bave not set up error, and eannot be relieved 
from the consequences of their.own acts; 14 La. 191. A bail bond, although 
pri | out of a. criminal proceeding, is a civil-obligation, the effect of which 
should be tested by rules and principles which govern all other civil contracts 
entered into under our laws. ‘Phe common law.of England, or of the States, 
has nothing to do with it. In all actions for the recovery of the penalties of 
bonds our ceurts have always been guided by the prinnigten.ef our own law. 
See 3 Mart. 568. 5 Mart. 194: 10 Mart. 197. 2 Ib. N, S. 672. 4 Ib. 
M. S.21. 10 La. 4t6. “C. C. 3029. Mayor et al. v. Blache et al: 6 La. 519. 


The judgment of ‘the court was pronounced by 
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State 








v. 
Jones. 
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Kine, J.. Jones was indicted for ‘entering a dwelling house in the night 
time, with intent to steal”, and found guilty of the offence. From the judg- 
‘ment pronounced upon. that conviction he ‘appealed. Pending the appeal he 
Was admitted to bail by the district judge, who fixed ‘the amount of the bond 
te be furnished, and approved of the sureties offered. A bond was executed in 
the presence of the deputy sheriff by the accused and his sureties, conditioned 
for the appéarance of the former before the First District Courton a day stated, 
“to answer to the complaint brought against him for entering a house without 
breaking, with intent to steal, and not depart thence without leave”, &e. The 
defendant having failed to appear on the day fixed, the bond was deelared 
forfeited, anda judgment rendered against the principal and ‘his sureties for its 
amount. From that.judgment the sureties have taken this appeal. 

Before eonsidering the objections: to the judgment of the lower court sot forth 
in the assignment of errors filed by the appellants, it becomes necessary to dispose 
of the question raised in tegard to the charaeter of the obligation entered into, 

’ atid to determine whether it be a bond or'a- recugnisages, and whether it was 
given to prosecute ‘the appeal, or to secure the appearance of the accused to 
abide the final judgment of this court. . The instrument is clearly not a 
recognisance. It was not entered into before a magistrate, nor with any of the 
forms indispensible to give it the force and effect of a recognisance; properly so 
termed. The order of the judge gontemplated that a bond should be given, 
and not a recoguisanee entered into. It is equally clear that it is not an appeal 
bond. It was not ordered to be given on ‘a motion for an appeal, but on an 
application of the accused to be admitted to'bail. It has none of the conditions 
of. an appeal bond, and the judge was not authorised by law to require an 
appeal bond, on granting an appeal iz a criminal case. Acts of 1846, page 
100, § 8. 

The power of the judge to edmit the accused to bait after conviction, under- 
went.a very elaborate examination in the court below. Under our legislation 
on ‘this subject, we think the question free from doubt. The 108th article of 
the’ constitution declares that ‘‘ all persons shail be bailable by sufficient sureties, 
unless for capital offences.where the proof is evident or presumption great.” 
Prisonersonvicted are not excepted. ‘The act of the 30th May, 1846, §10, 
p- 100, permits the actused to be bailed after conviction, if the offence be 
bailable, when an appeal is granted, on a bond to be approved by the judge. 
The only’ bond which the judge was authorised to require of the acoused Was a_ 
bail-bond, and it is with reference to such a bohd that the objections urged by 
the appellants must be considered. 

The appellants have assigned the following e errors: . Ist. The recognisance 
is conditioned that the defendant shall appear before the First District Court, — 
on the first monday ¢ of December 1846, then and there to answer, &c., ‘when 
in fact at the.time the recognisatice was taken, and when it was declared 
forfeited, no such complaint. was pending in that court, but the same was 
pending in the: Supreme Court. ‘ 2d. The deputy sheriff who took the recogni- 
sance had no ‘auithority to do so. 3d. The bond or recognisance sets forth no 
offence or crime whateyer. 4th, The mecognieance Was not taken i in accordance 
with the order of the judge. 

I: We have seen that under the act of 1846, the district judge Had not 
entirely divested himself of: jurisdiction of the case by granting the appeal, but 
was still authorised to admit the defendant to bail. The bond for his appearance 
was properly made retirnable before the District Court, which alone was 
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empowered to order the execution of the final decree which might be rendered 
on the appeal. Acts of 1846, p. 102, § 5. 

If. It is contended that the taking of a recognisance-is a judical act, which 
the sheriff, who is a ministerial officer, could not perform. We heave seen that 
the instrament under consideration is-net a recognisance, but a bond. The 
granting of bail, and determining the amount in which the parties shall be bound, 
are judicial acts. These were performed by the judge in the present instance. 
The bond being subject to none of the rules peculiar to recognisances, may be 
validly executed in the presence of such officer of the court, or — person, 

as the judge may delegate to receive it. 

IIE. The third objection urged is, in our opinion, fatal to » the raliity of the 
bond, as far as relates to the sureties. No such-offence is known to our laws as 

‘that for which the accused bound himself ‘to appear and answer. The eharge 
stated inthe bond involved no violation of the criminal laws of the State, and if 
* proved would have subjected the accused to no’ punishment. It has been held 
“ that no judgment can be rendered on a recognisance forfeited, when the charge 
is not such‘as will warrant a criminal prosecution”. 3 J.J. Marshall's Rep. 641. 
The principle upon which the decision depends applies equally te bonds. It 
has not been shown that the-sureties were aware of the charge really preferred 
against Jones, and of which he was convicted; nor that they ‘consented to 
‘become sureties for his appearance to answer any, other charge than that stated 
in the bond. As the bail-bord’is not necessarily taken before the court, and in, 
the present instance was not so taken, the sureties are not to be presumed to have 
any pther informhtion in regard to the cause of taking it than that derived from 
the instrument itself, nor that they intended to obligate themselves further or 
otherwise, than is stated in the bond. If the cause of taking the bond be 
incorrectly stated the defect cannot, as regards the sureties, be supplied, as in 
the case of a recognisance, by reference to the indictment. In the absence of 
proof the, sureties cannot be supposed to have intended to answer for the 
appearance of the accused to meet a grave criminal charge, when the bond itself 
setsforth thé charge to be an act involving no crime whatever. 

In the case of the State v. Martel, (3 Rob. p. 22,) to which our attention has 
been directed, the condition of the bond was for the appearance of the accused 
“to answer such matters and things as shall be objected against him on behalf 
of the State, and not depart”, &c. It was not objected in that case that the 
bond was insufficient in consequence of no specific offence having been stated, 
nor is it necessary to determine whether such an objection could have been 
successfully urged. There is a marked difference between the bond in that 
case and the present. In the former, the sureties bound themselves for the 
appearance of the principle to answer dll charges that might be found against 
him. In the present, they have obligated themselves for the appearance of the 
accused to answer to a specific charge, which is not a punishable offence, and 
therefore not a sufficient cause upon which to found a bond. 

It is therefore ordered that the judgment of the District Court, as far as 
relates to the appellants Howell and Mitchell, be reversed, and that there be 
judgment in favor of said —— 
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Srace v. Pomrot et al. 


Where 1 A i PEIN OO to be examined under a 
commission, and cross interrogatories have been added by the opposite party, the examina- 
tion must be restricted to them, unless with the consent of both parties. Stat 25 March, 
1828, sk. 7, 9. 


PPEAL from the Fourth District Gourt of New Onan: Strawbridge, J. 
- Lee, for the plaintiff, Frost and Upton, for the appellants. The judgment 
of the court was pronounced by sit} 

Suipexs, J. A.commission was taken out by the plaintiff for the examination 
of a witness in New York, Interrogatories were propounded by the plaintiff, 
and cross interrogatories were furnished by the defendants. There was no 
congent that any further interrogatories might be ded at the examination 

by the parties or counsel attending on their behalf. he appears by the commis- 
sioner’s certificate that, at the examination, a pérsof appeared as counsel on 
behalf of the plaintiff and examined the witness, and that no one appeared on 
behalf of the defendants. What portions of the answers to the interrogatories, 
some of which answers were very long and minute, were the result of the ° 
examination of counsel, does not appear. ‘To the introduction of the testimony 
thug taken the defendants excepted. 

We think the execution of the commission was irregular. , The defendants 
annexed cross-interrogatories to such interrogatories as were presented to them 
in 1 writing, and had a right to suppose that tlie examination of the witness would 
be restricted to them. Auy further enquiries propounded by the plaintiff's. 
counsel before the commissioner were ex parte, and to the disadvantage of the 
defendants, who had no opportunity of couriteracting them by cross-examination. 
Whatever right a party may have to attend personally or by counsel before the 
commissioner, it is quite elear that he cannot without the consent of the opposite 
party, propound further interrogatories or take the examination of the witness 
_ out of the commissioner’s‘hands. See the Act of 1828, p.152.. 

It is therefore decreed that the judgment of the court below be reversed, and 
that there be judgment for the defendants as in case of non-suit, the plaintiff 
paying costs in both coitrts. » 
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An obligation by which the vendor of a butcher's stall in a city binds himself ander a penalty 
not te sell, or cause to be sold, any meat of a particular kind within the city during two 
years, is not invalid as being in restraint of trade ; eR AD ane 
penalty may be enforced. 


PPEAL from ‘the District Court of Jelesee, Clarke, J. Michel and 

Burns, for the plaintiff, Brewer and Hiestand, for the appellant, cited 

Story on Contracts;§ 190. Chitty on Contracts, p. 519. 1 Peere Williams, 
180. The judgment of the court was pronounced by 
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Eustis, C.J. The plaintiff sues to recover from the defendant $500, the 
amount of a penal bond given by the defendant to the plaintiff as part of the 
consideration of the sale of a butcher's stall in St. Mary’s market in this city, 
the object of which was to secure to the plaintiff the custom and good will 
purchased by him, which might be diverted from the defendant. The con- 
dition of the bond was that the defendant should not sell, or cause to be sold, 
on his account, beef meat within the city of New Orleans, or any of the muni- 
cipalities, or otherwise. for and during the term of two years from the Ist of 
August, 1844. The defendant violated the condition of the bond by selling beef 
inthe same market in the third stall from that-which he had sold to plaintiff, 
within the time. specified. There was judgment for the plaintiff, and the 
defendant has appealed. 

It is contended that the bond is an agreemient in restraint of trade and 
therefore void, as being against public policy. This case does not come within 
any of the rules laid down in the english authorities on this subject, or those 
‘ recognised in other States of the Union, some of which we should under our 
system hesitate in adopting as inapplicable to the state of things here. The 
sale of the establishment of a retailer, with the custom and good will, is a very 
common contract with us, and violates no law that we are aware of. The effect 
of such contracts upon the public weal is too remote to be noticed. 

Judgment affirmed. 





Kewxar v. Fink, Syndic, et al. 


One whi purchases a female slave after a child of her’s under ten yeats of dge had been sold 
separately to a third person, cannot claim to be the owner of the child, on the ground that 
the sale of a child separately from its mother is prohibited by law, where the child was 
sold at a time when the mother had escaped into a country where slavery did not exist 
and her master never expected to recover her. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. H. - 
D. Ogden, for the appellant, contended that, under the statutes of 6 
June, 1806, and 31 January, 1839, s. 16, children under ten years of age can- 
not be sold separately from their mother; that any such sale is null; and that 
the child is the accessory of the mother, and becomes the property of any 
purchaser of the latter. C. C. 456, 461, 490, 537, 2466. Pothier, Vente, no. 
47. R.M. Carter, for the defendants. The judgment of the court was pro- 
nounced by 

Eustis, C. J. The p!aintiff purchased at sheriff's sale a negress slave; wha 
was the mother of a child under ten years of age, who had been previously 
purchased by Emily Bowyer, a free woman of color, one of the defendants. 
Under this purchase of the mother she claims the child as her property. 
There was judgment fur the defendants, and the plaintiff has appealed. 

On the 28th of June, 1841, Nichols, to whom the mother and child belonged, 
sold the latter to Emily Bowyer. In the act of sale she was described as an 
orphan negro girl, named Lucinda, aged about five years, the daughter of a 
negress slave named Aimée, who had runaway, and goue to Canada. Nichols 
testified on the trial that the s!ave Aimée had runaway in 1841, and that when 
he sold the child he never expected to recover the mother. He acted, in so 

3 
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Kenan doing in the interest of the child, as the person to whom she was sold was a 


Finn. 


good mistress and took good care of her. We are at a loss to conceive what 
right of property the plaintiff ever acquired in the subjeet of this suit. 
Judgment affirmed. 


NN 8 INI ILL  LLOEO— Oe 


Ramsey et al. v. GrEER et ak 


No damages can be recovered from the owners of a steamer for injury done to another by ® 
collision, where defendants are not shown to have been in fault. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J- 
Glenn, for the plaintiffs. Emerson, for the appellants. The judgment of 

the court was pronounced by 
Suipext, J. This is an action for damages occasioned by a collision. The 


' court below gave the plaintiffs judgment for fifty dollars, and the defendants have 


appealed. 

It appears from the testimony of the plaintiff's own witnesses that the 
steamer of the defendants called the Belle of Illinois, was descending the bayou. 
Plaquemines. As she came round a point in the bayou the Cadmus was lying 
aground about one hundred yards below the point, with her stern towards the 
starboard shore quartering out into the bayou, and occupying. about half its 
width. The turn was so short and the woods so dense that the Cadmus could 
not be seen by those on board the Belle until she turned the point, and was near 
upon the Cadmus. The Belle had little steam upon her; just enough to give 
her steerage way, and no more. She was in charge of a pilot of good repute as: 
a pilot in that bayou, and specially employed for the occasion, besides the boat’s- 
usual officers. As soon as the Cadmus was seen the engine of the Belle was 
stopped, she commenced backing, and every effort was made to avoid a collision ; 
but in consequence of the current it was impossible. No alarm was previously 
given by the Cadmus, by ringing a bell or blowing off steam. If this had been. 
done, some of the witnesses were of opinion that by bringing the Belle to land, 
and drepping her by a line, the collision could have been avoided. One witness 
states that when a boat is going into a bend in this bayou and she is not making 
the bend, she usually stops steam and falls down. This witness, however, does 
riot express the opinion that the Belle was badly navigated on the occasion in . 
question, and speaks favorably of the experience and capacity of the pilot 
employed. 

‘The result of the whole coutiniony, in our opinion, is, that no fault or want of 
care was attributable to the defendants; and that if the accident was not one of 
those unavoidable accidents attributable to the great difficulty of the navigation, 
it was at least an accident which could only have been prevented by a timely 
alarm given by the Cadmus before the descending steamer, whose steam perhaps 
announced her approach, turned the point. No fault being shown on the part 
of those navigating the defendants’ steamer they cannot be made liable, even 
supposing that the plaintiffs officers and crew were not chargeable with any 
fault. See the case of Myers v. Perry, 1 Annual Rep. 372, and the authorities 
there cited. 

It is therefore decreed that the judgment of the court below be reversed, and 
that there be judgment for the defendants, with costs in both courts. 
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Purton etal. » Toe New Orteans anp Carro.titTon Rait- 
roap CoMPANY. 


Incorporated trading companies are not partnerships, according to the legal principles appli- 
cable to partnerships formed by the voluntary agreement of individuals. The association 
of the share-holders does not constitu3e a partnership according to the custom of merchants, 
nor within the principles of law established respecting joint traders. Corporations are to 
be treated with reference to the objects of their creation, and to the express powers with 
which the legislatare may have invested them; and to that extent the general law of 
partnership is superseded by the charter. 

Where the charter of an incorporated trading company declares that its capital shall consis, 
of a certain sum, divided into shares.of a certain amount, to be paid in at such times and in 
such proportions as may be required by the president and directors, bat does not oblige the 
directors to call in the whole amount of the shares, though the share-holders will be liable 
to third persons for the fall amount of their subscriptions, whether called in or not, yet the 
adoption of a resolution by the president and directors making the call, being an uncertain 
event, forms a condition which, as between the share-holders themselves, suspends the 
obligation to pay the balance of their subscription until a call is made as provided by the 
charter. : 

The charter of a banking company provided that its capital should be divided ,into shares of 
one hundred dollars each, of which five dollars should be paid at the time of subscribing for the 
shares, and the residue in such instalments, and at such times, as might be required by the 
directors. Fifty dollars on each share having been called in and paid, a resolution was 
subsequently adopted by the directors, providing “that any stockholder who shall pay in 
anticipation a part, or the full amount due on the stock held by him, shall be entitled to 
dividends thereon in proportion to the amount so paid in.” Held, that the payment of the 
stock in fall under the resolution of the board of directors cannot be considered as a Joan to 
the company of the sum thus paid above the amount called in ; that the contract between 
those who thus paid in fall and the company, was a contract of partnership (C. C. 2772), 
the consideration stipulated being, a participation in the profits of the company, and not 
interest ; that being entitled to receive the whole profits made upon the additional sum 
paid, they cannot be exempted from contributing to losses on that amount; that even an 
express stipulation to exempt them from such contribution, had it been made, would be 
void, both as to the partners and third persons (C. C. 2785) ; that the shares were necessa- 
rily unequal ; and that the inequality exists for the purposes of liquidation as well as for the 
division of profits. 

PPEAL from the Fifth District Court ef New Orleans, Buchanan, J. The 
facts of this case are stated fully in the opinion infrd. 

Denis and R. N., and A. N. Ogden, for the plaintiffs. There exist three 
classes of stockholders: 1st. Those who have paid $50 per share, in conformity 
with the call of the board of directors. 2d. Those who have paid $50, the 
regular call, and $50 to complete their share to $100, in virtue of a resolution 
of the board, authorising them to do so. Fi , this second class of stock . 
holders is further divided inte another com of those who, having paid 
$100 per share, bought property of the institution and paid the price of said 
purchase with one half of their shares, reducing therefore the amount of their 
share to $50, and having received in property $50 on account of the same. 
Under this state of things, the present board of directors advertised a division 
of the assets realised, and propesed to give, to the first class of stockholders, 
those who have paid $50, $5 per share; to the second class, those who have 
paid $100, $15 per share ; to the third, those who having paid $100, have 
already received $50 in property, $10 per share. 

That this distribution would be unjust and arbitrary, is manifest. If the 
stockholders had all paid the same sum, they should receive the same dividend. 
If they have paid, some $50, some $100 per share, they should receive in 


al 
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Purrox proportion to what vow bam paid; if those who have paid $50 receive a 
New \. dividend of $5, those who have paid $100 should receive $10, and not $15. 
aD Cagroi.- 49d why those who have paid $100, and who have already received $50 in 
fox Rait,noap property, are to receive $10, is unaccountable. If, in accordance with the 

Company. judgment in the case of Millaudon v. The New Orleans and Carrollton Rail- 

road and Banking Company, (a judgment which will never stand the test of 
another judicial investigation,) they are to be considered as creditors for the 
$50 paid beyond the regular payment of the $50 per share, having received 
that sum of $50 for which they were creditors or pretended to be so, they must 
at least return to the class of the stockholders who have paid but $50 per share, 
and receive a dividend similarto them. But no; they are allowed $10 a share, 
whilst $5 only are allowed to the others, On eget of the plaintiffs we say, 
that this class of stockholders who have received $50 per share, or 50 per cent 
of their capital, cannot receive any thing util the other stockholders, who have 
yet received nothing, have actually received 50 per cent of their capital, i. e. 
the stockholders of the first class $25, those of the second class $50. 

How can they be creditors?’ The bank never borrowed money from them ; 
they became stockholders for the whole sum, had all the advantages as such, 
and certainly apes in law and sound logic to bear the disadvantage of the 

. situation which they made for themselves. Could the idea have been enter- 
tained by either the bank or themselves, that they should have the benefit and 
advantage of stockholders for full paid shares, and only the loss and disadvan- 
tage for half paid shares? The board never called but for $50 ‘od share ; but 
by a resolution they authorised those of the stockholders who should desire it, 
to make an additional payment of $50 per share, and so to complete by antici- 
pation the full payment of their share, with this condition, that they should 
receive dividends on the fall amount paid in. This measure was not taken for 
the interest of the company, but for the interest of certain large stockholders. 
It was at their solicitation; their object was to render their stock saleable 
in the European market, where no half stock can be disposed of; the stock was 
then at anadvance. These stockholders had all the advantage of the resolution 
they solicited and voluntarily acquiesced in; nay, they had undue advantage by 
it; they paid this increase of their stock by loans from the bank; they were 
entitled to a loan of $40 per share, whilst the half paid stock were only entitled 
to $15. They not only received dividends, but it was sufficient that their extra- 
payment should have been three months before the terms of declaring dividend, 
to entitle them to a full dividend ; the earning of six month’s interest they had 
for three months. If the company had been prosperous, they never would 
have pretended on a general settlement to be mere creditors of $50 per share; 
they would have required their proportion in the profits of the institution before 
claiming their capital; it would have been just and would have been awarded 
to them without opposition. But it is only because the affairs of the institution 
have not been prosperous, that these persons are trying to make themselves 
stockholders for $50 and creditors for $50. It is not an extraordinary thing in 
public associations to see stockholders interested in different proportions. In 
the State Bank there is half paid, three quarters paid, and full paid stock. None 
of these two last classes of stockholders have ever dreamt that they were 
creditors of the bank for the sums paid over by them ; they all consider them- 
selves as stockholders for the amount paid by them. 

The petitioners therefore hope that this court will decide: That the assets 
of the bank for the present must be divided between the stockholders of the 
first and second class, in proportion to the sums paid by them, to wit: to the 
stockholders who have paid $50 per share, one-half of the dividends of the 
stockholders who have paid $100 per share; and that such of the stockholders 
as have received $50 per share in property, will not receive any dividend 
until all the other stockholders have received 50 per cent of their stock; and 
also that the stockholders who are indebted on their stock-loan will not actually 
receive the dividend, but be credited pro tanto on their said loan. 

. Benjamin and Micou, for the appellants. This suit revives the controversy 
Be by the Supreme Court in the case of Millaudon against the same company, 
reported in 3d Robinson’s Reports. As that case adjudicated only the rights 
of Millaudon, and the directors were still undetermined whether to adopt its 
principles as the rule of future divisions, a suit was ordered and accordingly 
brought in the late Commercial Court, the object of which was, to bring into 
court all the shareholders, to require them to discuss inter se their respective 
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rights, and to provoke a decision binding upon them all. The directors repre- §Purton 
senting all the stockholders, did not deem it their duty to decide as to their Naw 0; 
respective rights; and therefore, after the institution of this suit, and after NEW ORtEaxs 
citing all the shareholders, remained for sometime inactive. The two classes rox RaitroaD 
of shareholders, remained for some time inactive. The two classes of share- Company. 
holders although thus confronted in court, took no step to settle their controversy, 

and the directors considered themselves eventually obliged to act. 

The rule laid down in Millaudon’s case was adopted, and a dividend was 
declared, giving out of the assets on hand to be distributed, $5 per share to the 
half paid stock, $15 per share to the full paid stock, and to a third class, now 
to be noticed, $10 per share. This class was composed of those who had 
originally paid $100 per share, but had purchased property from the company 
to the amount of $50. The property had been sold at auction, the price 
payable in the half paid stock, and in that portion of the full paid stock which 
had been regularly called in by the board. The remaining interest of these 
shares, consequently represented the voluntary payment only. Upon the 
declaration of this dividend, the plaintiffs (who are holders of the half paid 
stock) brought this suit. and ebtained an injunction against its payment, and the 

uestion now to be decided, is whether the injunction shall be maintained. 

The leading principle of the decision in Millaudon's case was the equality 
of the shares of stock: to wit, that although some had paid in full, and others 
only in part, yet that, for the purposes of liquidation, the stock must all be treated 
as shares of $100, as fixed by thecharter. On the other hand, the opponents of 
that decision, direct their arguments t) establish that the shares, instead of 
being equal, are tobe treated as $50 and $100 shares, according to the payments, 
without any reference to the subscription. Hence the real and only question in 
the cause is, whether the shares, for the purpose of liquidation, are equal. If 
they are unequal, the plaintiffs entertain correct views as to the division of the 
capital and assets; if equal, they were greatly mistaken in their rights when 
they presented the petition now before the court. The charter of the company 
fixes the shares at $106 each, giving to each an equal vote. Each share- 
holder, by his subseription, bound himself to the full payment of his stock, 
subject to the call of the direction. The call for $50 a share, which was paid, 
left all the stockholders debtors to the amount of $50 per share. Thus far 
there was no inequalty. The permission, that any stockholder might anticipate 
the payment of the balance of his subscription, receiving dividends on the whole 
amount paid, gave to all the opportunity of satisfying the obligation assumed in 
subscribing. Some paid, thus extinguishing their obligation, while others 
remained debtors as before, for the balance due on their stock. This resolution 
and the payments under it, are alleged to have destroyed the equality contem- 
plated by the charter. To produce such an effect, it must necessarily release 
the non-paying stockholders from a portion of the liability incurred by their 
subscription, for if the shares are still $100 each, the mere circumstance of one 
being paid in full, and the other half paid, would not render them unequal. 
The debt of the non-paying shareholders, stands as the equivalent of the capital 
of those who paid, and is liable to be called in at the will of the direction. Now 
it is apparent that,the resolution of the boatd did not attempt to release any 
part of the obligation resulting from the original subscription. So far from it, 
that obligation is the very basis of the resolution itself, and, recognising the fact 
that all are bound to pay on demand. simply permits all to pay before demand. 
It is equally apparent that the power of the direction was not competent to 
release any part of the liability of the stockholders. Their liability was fixed 
by the charter, and the board had no power to disturbit. But it is contended by 
the counsel for the plaintiffs, and the argument was urged by the counsel for the 
bank, in Millaudon’s case, that the obligation to pay the stock in full, contracted 
by subscribing, was not absolute, but conditional. ‘I'he debt is said to be 
dependent upon the call of the board; the call of the direction, and not the 
amount of the subscription, is assumed as the true measure of responsibility. 
This argument if true, for one purpose, should be true for all, or else some 
reason should be adduced for a distinction. Yet the counsel concede that it is 
not true, as to creditors of the corporation; that even if the direction refused to 
call, the courts would either compel the board to make the call, and pay the 
debts, or else, give the creditors an immediate remedy against the shareholders. 
Now the obligation of the stockholders to creditors of the corporation is remote 
aad not direct. It is not expressed in the charter, but arises from implication. 
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” 
Portox On the other hand the gbligation to pay the stock is direct and express towards 
Ouuzans Sabecripiion. ‘The. argument thas gives te the. implied aad remote liehility 
i . argument gives to the impli remote liabili 
ps Raitroap greater force than to that positively and directly assumed. We regard mA 
Company. stockholders as the constituent parts of the corporation; we consider them as 
by their subscription, direct obligations to each other, and to the 
artificial being resulting from their association. The obligations assumed are 
mutual. Each is induced to subscribe in consideration of the subscription of 
his associutes. They contract towards each other reciprocal duties, which 
cannot be released without the consent of all. Each is the debtor to the mass 
to the amount of his stock, and each has an interest that all the others shall 
fulfill their obligations, and consequently each is the creditor of the others. 
Henee, for their respective rights and interests, the stockholders are within the 
exception admitted by the counsel of the plaintiffs. ‘The power of the direction 
to call for payment, does not depend on the purpose to which the money is to 
be applied. ‘They are to call at their discretion. Whether to pay debts, to 
construct railroads, to loan at interest, or for liquidation—the share-holders 
must obey. If justice to the creditors of the corpgration demands full payment 
in one case, justice to the associates requires it in the other. If the call were 
made by the direction, the courts would enforce obedience at the suit of the 
corporation. If the demand were made by creditors, the courts woyld enforce 
eatisfaction directly from the stockholders, or indirectly, by forcing the direc- 
tion to make the call. How then can it be contended, that the courts have not 
the same power to enforce payment on the demand of a paying stockholder, 
who by the complete performance of his own contract has acquired the right to 
demand the like compliance from his associates, whenever an injury would 
result from their default. It is but the common right of any party interested in 
m contract, to compel its observance by the other parties. The form is unim- 
t. The charter provides, that it shall be done by a call of the direction ; 
if not done in that manner, it is within the power and becomes the duty of 
the courts, to enforce the exeeution of the contract, in seme other form. Now, 
it is demonstrable, that the action of the directors, of which the plaintiffs 
complain, is equivalent to a call of ments, in order to effect a fair division 
of assets. Se Millaudon und » when he was pressing the direction for 
years, either to call in the balance of thesstock, or to refund him his excess of 
yment, which would amount tothe same thing. If the whole capital be not 
demanded for banking or railroads, it would be competent, as a step preparatory 
to a final division, to call in all the stock ; thus replacing the shares on an equal 
footing. But to pay a stockholder $55 at the same moment you require him to 
pay $50, is equivalent to a dividend of $5. It is, in fact, a fictitious call of 
instalments, at the moment of declaring a dividend. If so, the form must be 
disregarded, and the action of the board sustained. Let us apply these 
principles of equality tq the present case. Suppose the direction were to 
demand of the paid shares an instalment of $10, and at the same time 
make a division to all the stockholders of $15 a share. The court could not 
ibly. interfere with their resolution. "The condition demanded by the 
co would have been fulfilled: The instalment would be due by a call of 
the direction, and yet the position of the half paid s ers would be 
precisely what it is under the resolution now attacked. In either case, they 
would receive $5 a share. It would seem then, that this formidable objection is 
one merely of form, and not of substance. 

Another argument of the plaintiff’s counsel deserves notiee from its plausi- 
bility,. te wit: that the dividends or profits are awarded to the iull paid 
stockholders in proportion to their payment, and consequently the losses should 
be borne in like proportion. This was the —_ on which the learned judge of 
the lower court decided this case in favor of the plaintiffs. He considered it 
governed by the provisions of the act of 1835, which declared that the dividends 
shall be in proportion to the amount paid in, and the very resolution under 
which the full payment was received, contains the same provision. ‘These 
provisions necessarily contemplated the continuance of the business of 
bo rm and the dividends declared from its profits. They. were 
d pro rata upon thé capital paid in, because the profits were the fruit of 
that capital, and not of the barren promises of those who did not pay. But 

_ when the business of the company was closed, and nothing remained for division 
~ among the stockholders but the remnant of the capital, the rule prescribed for the 





NEW ORLEANS, JANUARY, 1848. . 23 


division of profits, was not applicable to the altered circumstances. Each Purtow 
was then to withdraw his investment, and not his profits. Those who paid v 
in full, should not suffer from the default or n of those who had paid but pera on 
half; equality must be restored, and then the division would ed upon fair son RaiLRoaD 
and equitable principles. But it is said, that if the business been prosper- Company. 
ous “the full paid shares would have enjoyed the benefit. The argument 
forgets that the half paid stock was entitled to precisely the same benefit. The 
door remained open to its owners. They could participate in dividends, on 
precisely the same terms with those who paid before them; that is by paying 
up their stock in full. Now, if the profits had been as great as the losses 
actually incurred, the half paid stockholders would have been eager to pay in 
full, in order to participate in these profits. If in that event their full payment 
had been refused, the plaintiffs would have been clamorously asserting the 
propositions which they now treat with ridicule. They would point to their 
subscripti to show that they had been always bound to the full amount; and 
would have pleaded, that they had never been technically in default, because 
the direction had never peremptorily called for payment. Yet in that ease the 
experiment by which the institution was Jaunched into a successful and 
prosperous business would have been made upon the capital of those who first 
paid, while those in arrears were watching its success with their money in their 
kets. 
P’The counsel] argue as if a great favor was done to a part of the share-holders 
by permitting them to pay in full; a favor so great as to extingish the obligation 
of the plaintiffs to pay the balance of their own subscriptions. They forget 
that the option was offered to themselves, and their choice shows that they 
eonsider the privilege of —_> a greater favor than that of paying. Tothe 
same category belongs the consideration, that the full paid stockho were 
entitled. to larger loans than the half paid. It was the proper result of the 
difference of position. If they borrowed more money they paid more interest. 
The very interest paid by themselves, increased the fund from which dividends 
were drawn. Hence correct application of the favorite maxim of the 
plaintiffs, ** qui sentit commodum, sentire debet et onus", brings them no comfort 
er relief. it would seem, therefore, the full payment of some of the 
shares, only temporarily disturbed the contracted by the charter. This 
equality it is the right and duty of the to restore, whenever justice to 
those who have paid requires it. It-was equally in the power of those who 
withheld their money to restore the equilibrium by paying. To maintain the 
eontrary, and throw a greater portion of the losses on the paysug stockholders, 
is equivalent to releasing from an express obligation those who preferred not to 
pay. It gives a premium to delinquency, and punishes the promptitude of those 
who paid before demand. We have taken no notice of the act of 1839, fixi 
the capital of the banks at the amount actually paid in. If that act attemp 
to affect or impair in any manner the rights and obliggtions contracted by the 
subscription to the stock, which formed the compact, the bond of association 
between the partners, it must be unconstitutional. As the action of the board 
is, in substance, a call of an instalment, simultaneously with the declaration of a 
» dividend, so the oy plaintiffs to annul that action is, in substance, an 
attempt to throw Off the liability to ey $50 a share, to which they bound 
themselves by their subscription. e must, therefore, maintain that the 
equality of shares was one of the fundamental stipulations, contracted by the 
subscription, under the charter; that it was a contract between the ers, 
as well as a contract between them and the corporation; and that neither the 
direction, nor the courts, nor the law,can impair the obligation of that contract, 
in any of its parts, by rendering unequal what the contract deelares to be equal. 
The principles for which we contend, are of constant and familiar application, 
in all cases of common rights and common interests. If two partners bind 
themselves, each to invest $100 in a common enterprise, and one of them pays 
in full, and the other pays nothing, the latter is the debtor of the firm to the 
amount of his promised investment. The business of the firm is conducted 
upon the credit of the whole capital, as promised. If it were agreed that each 
partner should receive an interest on the surplus of his advances, in addition to 
his share of the profits, that agreement would not release the other party from 
paying. If such a firm were to liquidate, the first step would be, to charge the 
——s partner with the amount which he promised to invest. That debt 
‘would be one of the assets of the firm. The profits would then be ascertained, 
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Porto , upon the entire capital, and the capital and assets would be equally 
New + Sivided. If this form were not pursued, equality would be restored by first 
awd Carro.y. Peturning to the paying partner the excess of his investment, and then dividing 
Tow Raitrvap the balance equally. So in a joint acquisition of property, in equal shares, 

Comrpasy. where one partner actually pays three-fourths of the price, and the other one- 

fourth, the paying partner does not become the owner of three-fourths of the 
roperty, but a creditor for the money advanced on the share of his co-proprietor. 
e whole theory of partition, so ea rane in our Code, rests on 
precisely the same priciples. Equality is restored by collation, from the 


co-proprietors or co-heirs, and then the division is made. The debt or 
advancement made to the heir is first added to the mass, fictitiously or really, 
and then the shares are respectively and equally apportioned. To make the 
matter more plain, we propose a single illustration by figures. Suppose only 


two rs, each of them bound to contribute $100 to the capital stock, 
of whom one has actually paid the $100, and the other only $50, and remains 
debtor for $50. Now suppose a loss of $130, equal to 65 per cent on the 
whole capita}, and then a dissolution and division. There would remain on hand 
only $20. If the whole of that were paid to A, who contributed $100, he 
would be a loser to the amount of $80, and B, his equal partner, would have 
lost but $50; then B must collate, and a settlement could only be made as follows: 
Capital agreed $200: actually paid in $150; B, to collate his debt of $50. 
Loss on the whole $130; balance for equal division $70. B would pay $50, 
and receive $35, or which is the same thing, would pay $15. The same result 
is produced, by first deducting the excess of A’s payment: A loses, for his 
share, 65 per cent, or $65: he is to receive $35: the fund is $20: B must pay to A 

15. Suppose a gain of 65 per cent: the capital actually invested is $150: 

is debtor for part of the capital $50: the profits on $200 are $130; remain 
for division $330. A receives one half, $165: B cancels his debt of $50 and 
receives $115, thus making an equal division of $330. 

‘Itis a principle in equity, that whatever ought to be done by a party ne 
relief, must be done by him before relief can be ted. If the case admits o 
it, whatever ought to be done will be considered as done, for the purposes of 
the suit. If we have succeeded in demonstrating that the position of the 

intiffs is isely the same as if the board had demanded of them an 
instalment $10, and at the same time declared a dividend of $15; and, if 
that proceeding would be consistent with justice and equity, the court must treat 
the case precisely as if that course had been literally followed. 

With regard to the intermediate class of stockholders, those who paid $100 
a share, and have received in property $50, it remains to make a few observa- 
tions. If the position assu by the Supreme (ourt in Millaudon's case, on 
which the first branch of our argument turns, be correct, those who paid in full, 
mast, for the purpose of liquidation, be esteemed stockholders for $50, and 
creditors for $50 a share. Now the corporation is solvent, though a large 
portion of its capital has been lost. Hence the claim of $50 per share, as a 
debt, is worth par, while the half stock is depreciated greatly in value, and in 
the market. Under these circumstances, if property of the company had been 
offered in exchange for stock-at the amount paid in, it would bave been equiv..- 
alent to a division on the principle assumed by the plaintiffs. So far as the 
voluntary payment of $50 was concerned, the stockholders were in effect 
creditors, and the corporation being solvent their claims were equal to par. If 
the half paid stock were received in the bidding as equivalent to these credits, 
the competition would haye been utterly unequal. The paying stockholders 
would bid in specie, the half paid stockholders in stock, and in the bidding, the 
stock, of only half its nominal value, would be received as equivalent to the 
specie portion of the full paid shares. To avoid this unequal and unjust result, 
the board considered all as stockholders at $50 a share, representing the 
payments made underthe call of the direction, and received the bidding upon the 
shares as of $50 each; leaving to the full paid stockholders -their legal claims 
upon the corporation and the corporators, for the reimbursement of their excess 
of payments. 

We have already shown that the result ie the same, whether this debt is paid 
by returning the excess from the assets, or by first calling in new instalments, 
and then dividing equally. 1t follows, that the property purchased by the full 
paid shares, stands the equivalent of the first of their stock paid in; the 
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due to them. 
The classification of the stockholders by. the direction, and the dividends 


declared, are thus supportedyand explained: ‘I'he Ist class of $50 shares, ron RaitroaD 


receive $5; the 2d class of $100 shares, receive on the first payment $5, and 
on the last payment, $1015. The 3d class, originally $100, receive nothing 
on the first payment, and on the last payment, $10. The first half of their 
stock was extinguished by their purchases, and the amount awarded them, 
reduces their claims as creditors. 

Denis, and R. N., and A. N. Ogden, in reply. Plaintiffs’ counsel state the 
true question to be, whether the shares are, for the purpose of liquidation, equal 
or unequal; and admit, that if unequal, our view of the division of the assetts 
is correct. Let us look at the facts, and we shall see, that in point of fact at 
least, they are unequal; that this inequality is contemplated by the charter, and 
its eftects regulated ; that it has been produced by the voluntary acts of the defend- 
ants, and the classes of stockholders they represent; and that it has been acquies- 
ced in by all the stockholders. The company was chartered in 1833, with a capital 
of $300,000, divided inte shares of $1U0 each, on each of which $5 was to be 
paid on subscription, ‘and the residue thereof in such instalments, and at such 
times, as may be required by the president and directors of said company’” In 
1835, the capital stock was extended to $3,000,000, divided also into shares of 
$100:each, on each of “which $5 was to be paid on subscribing, and the “residue 
thereof in such instalments, upon such notice, under such penalties, and such 
provisions, as are set forth with regard to subscriptions to the original stock of 
said company, in the second section of the original act of incorporation thereof.’’ 
See acts of 1835, sec. 1, p. 81. The 18th section of this act, contains thie pro- 
vision: “All future dividends of said company shall be participated in by all 
its stockholders, in proportion to the amounts by them respectively paid in; but 
no dividend shall be made or received, in favor of any instalments, which shall 
not have been paid in more than three months, prior to the declaration of suck 
dividend.” How this was understood by the company, is shown by a resolution 
of the board of directors of the 13th of May, 1846, in these words; *+ Resolved, 
That any stockholder who shall pay, in anticipation, a part, or the full amount 
due on the capital held by him, shall be entitled thereon to dividends in propor- 
tion to the amount respectively paid in: provided, that no dividend shall be made 
or received in favor of any instalment which shall not have been paid in more than 
three months prior to to the declaration of such dividend.” 

Under the 18th section of the act of 1835, amending the charter, and under 
this resolution, passed in pursuance of it, and carrying it into effect, it is clear 
there might have been a half a dozen classes of stockholders, with unequal 
shares, and receiving unequal dividends. It is admitted, that the board never. 
did call for more than $50 on each share. ‘The causes that Jed to this resolu- 
tion have been shown to the court. This resolution was procured by the 
influence of the larger stockholders, and with a view to their own interests, and 
under it they completed the payment of their original subscriptions. By this 
voluntary act, they were benefited: first, in being able to sell their stock in the 
European markets, where it was at an advance ; second, in receiving loans of 
$40 on each share, while the half paid stockholders could receive but $15 per 
share ; third, in being permitted to pay up their subscriptions, as it is proved 
they did, by means of stock loans; and fourth, by receiving larger dividends 
than the others, in exact proportion to the difference in their shares; and to this 
may be added, the extraordinary advantage, marking still more strongly the ine- 
quality of the shares, that they received dividends for six months, when they 
had paid up in antcipation, only three months before the time of the semi- 
annual declaration of dividends. Thus an actual inequality was established by 
these stockholders, for their own benefit; and when the stockholders author- 
ised, subsequently, the sale of the assets, and the right to purchase, by payment 
in stock, they recognized this inequality—they again recognized it and ratified 


what had been done by the board, when they sanctioned the proposed division — 


of the assets, which we are now —- 

But the counsel contend, that this inequality could not be created by the res- 
olution, and the payments under it, unless by releasing, absolutely, the half- 
paid stockholders from a part of the liability incurred by their subscription, 
and that the direction was not competent to do this, and indeed did not under- 
take to do it. This is entirely erroneous. We may readily admit, that such 


4 


dividend made to them on the other half, is a payment on account of the debt Purtow 
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Purtok was not the aim, nor the effect of the resolution; and that the board had no 
_* such power. But it isan error to say, that an actual inequality may not be estab- 

, a > oe omg lished among the stockholders themselves, by their mandataries, and with their _ 
tow RaiLRoap Consent, without carrying with it a release of liabilities towards creditors. The 
~ Company. stockholders might be required in two ways, and only in two ways, to pay up 

the amount of their subscription. One by the action of the beard of directors, 
in the precise forin provided in the charter. The other, by the action of the 
creditors, through the courts, compelling payments to meet debts. So faras — 
the obligation to the stockholders or to the company is concerned, it is clear 
the payment can only be coercéd in the mode agreed upon in the charter. As 
to creditors, it will be time enough to eonsider that, when creditors present 
themselves. 1n this case, it admitted that the company is perfectly solvent. — 
A paper annexed to the exception filed by defendants in this ease represents — 
that there is a large surplus fund now on bend, and a still larger one expeeqed, ~ 
for Ccivision and distribution among the stockholders; and the only question — 
which can arise, is as to the just and equitable distribution of this surplus. — 
The very case of Millaudonm, on which the counsel so much rely, admits that 
the direction has now no power to call for additional instalments, unless in 
case of deficiency, and to pay debts. It may also be well worthy of notice, 
that the act of 1839, which revived the forfeited charter, and could of course 
annex to the reviver such a condition, limited the amount of the capital to what 
should be actually paid in en the Ist of February, 1841 (p. 68.) This, of 
course, would net have the effect of releasing any half-paid stockholder from. 
his liability to a ereditor of the bank. But as regards the steekholders them- 
selves, who accepted .it, it certainly fixed the amount of capital, and took away 
from the board the right to eall for any further instalments, unless to pay credit- 
ors. Whatever, then, may be the theoretical equality of the shares, there has 
been, as we have shown. a practical inequality established, which the board was. 
eompetent to establish, so far as the stockholders or partners were concerned— 
= they have voluntarily acted on, and under whieh the profits have been 
i ided. 2 
The counsel next contend, that the parties they represent, are creditors, and 
that the “action of the board,” of which we complain, ‘is equivalent to a calf 
of instalments, in ordér to effect a fair division of assets.” hat **itis in fact 
a fietitious call of instalments, at the moment of declaring a dividend.” This 
is entirely fallacious. First, as to this ‘fictitious call of instalments.”—It ‘has 
been shown to the court, that the charter, which is ‘‘the peculiar law to the com- 
pany,” points out the precise form in which this call is to be made, and affixes 
the penalty of non-compliance. We need not say that this artificial being, the 
corporation, must observe the fundamental rules prescribed to it by the law to 
which it owes its extstance. Suppose a call made in any other mode than the 
one required by the charter, would the penalties contained in the charter attach? 
would the stock and all previous payments be forfeited? Would the stock- 
holder even cease to have aright to vote, and, if a director, to retain his seat at 
the board? In this instance, would there be, as the charter directs, ‘‘a new 
subscription opened to make up such deficient shares”? In the argument of 
the case of Millaudon, the counsel who represented him stated to the court, 
‘that the bank, it is admitted, has gqne into liquidation, and no other call for 
capital will hereafter be made on its stockholders.” He also contended, that 
the act of 1839 had limited the capital to the amount paid in on the 1st of Feb- 
ruary, 1841. This is mentionéd with a view to introducing the remarks of the 
court on this point. They say: “In liquidating ‘the concerns of the bank, 
the board of directors beeome the mangataries of the stockholders tor that 
- purpose, and the trustees of the creditors ef the bank. Their duties result from 
this two-fold relation towards the stockholders and the public. They can 
declare no more dividends, nor subject the stockholders to any new liabilities. 
They are so to husband the resources of the bank as to meet all its existing 
liabilities, and preserve for the stockholders as much of the capital as possible. 
‘If, for the pu of paying debts, a farther call upon the stockholders who 
have not paid their subseriptions in full should be necessary, we do not doubt 
the authority and obligation of the directors to make the call.” And, in speak- 
ing of the act of 1839, their meaning evidently is, that so far as creditors are 
concerned, the stockholders remain bound by their original subscription, and 
must contribute to make up any loss or deficiency to the public; but for banking 
purposes, the capital was limited by the act of 1839. This favorite authority 
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of the counsel is quoted, asan answer to them, when they say, “the powerof Purron 


the direction ‘to call for ig > does not depend on the purpose to which 
the money is to be applied. _They are to call at their discretion, whether to 


vw. 
New ORveans 
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pay debts, to construct rail-roads, to loan at interest, or for liquidation.” In this sox Raitroap 


they areclearly mistaken. At present, the direction could make no call except 
to fon debts; the very resolution declaring the dividend which we are now 
opposing, proposes a division among the stockholders of a surplus fund. So 
thatthis * fictitious call” is nothing but an ingenious fiction. 1t can afford no 
aid in ~~ the question in this case, which relates simply to the just and 
equitable mode of dividing the funds on hand among the partners. But, say 
the counsel; these stockholders are creditors; the stockholders “ assume, 
by their subscription, direct obligations towards each other.” “ Each is 
induced to subscribe, in consideration of the subscription of his associates.” 
Now, was that what induced the larger shareholders to pay up their subscrip- 
tions in full? No. ‘They knew the others had salened te do it. They had 
been unable to getthe board to call in the whole of the stock. It was not con- 
sidered by the board a measure advantageous to the company. It was, therfore, 
done by them for their own purposes, on their own views of interest, and with- 
out the slightest expectation that it would be done by others. And what did 
they subscribe originally ?—a charter, which left the call for payments, entirely 
to the will and discretion of the board of directors. When a call was made, 
they had a right to expect all to to comply—and all did comply. But when no 
call is made, what obligation is violated? When they procure for their own 
purposes the passage of a resolution, holding out to them important and valuable 
advantages for completing the payment of their subscription, and in view of 
those advantages voluntarily do so, can it be seriously conterded that this gives 
them a right to compel the others to do the same thing? Yet such is the argu- 
ment which makes them creditors. But again, no man can make another his 
debtor, unless by rendering him some service, or conferring some advantage on 
him. Now if the increased fund of the bank arising from the voluntary pay- 
ments, had been employed for the common benefit of all the stockholders, each 
receiving an equal share of the profits, it would undoubtedly have been a Joan 
andthe stockholder so advancing, a creditor. But when the reverse is the 
fact, when every cent of interest or profit accruing on this advance is enjoyed 
by the partner making the advance, when he puts in the additional sum under 
no compulsion, but with a view to derive advantage to himself alone, and whea 
in doing this he confers no earthly advantage upon the other stockholders or 
the company, how can-he possibly be considered a creditor? It is a monstrous 
perversion of language to call his advance a Joan. It is an investment, and he 
remains a partner, with a right, on final settlement and division, to a larger pro- 
portion of the assets corresponding with his larger interest in the co-partner- 
ship. It is perfectly clear that the same stockholder conld not be, for the 
same advance both creditor and partner at the same time, because the two 
characters are inconsistent. As creditor he is entitled by the charter to five 
per cent interest. As partner he takes his share of the dividends and of the 
stock loans, in proportion to the amount of his investment. This is what they 
have done ; they have chosen the situation of partners, and cannot now claim te 
be creditors. Suppose the funds of the bank had been profitably employed 

and that regular dividends were declared every six months, in which these 
stockholders took twice as much as the plaintiffs, could they do so on any other 
ground than that of being partners? And if after the lapse of years, in the 

prosecution of this same business, unexpected reverses should occur, would 

they be permitted to say, we are creditors. Refund to us our advance with 

interest, and then divide the surplus. Yet this is what the defendants contend 

for—the flagrant injustice of the proposed distribution is most strikingly shown 

in the caae of the intermediate class, who have already received a payment of 
fifty per cent on their advance. It will be recollected that the counsel of defend- 

ants, say that they were permitted (and such is the fact as in proof,) to buy 

property, paying for it to the amount of $50 on each share by their stock at par, 

although the stock was not then worth in the market more than one half of ‘its 

nominal value. By this means they say their original subscription was repaid, 

and their stock extinguished, and that they therefore received no dividend 

proper, but only received $10 per share as a payment on account of the debt 


\ due to them for the last $50-payments. Yet it is but a short time since these 


gentlemen, who are now creditors, were partners and stockholders, receiving 


Company, 
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Purtox large dividends on this very $50 for which they now retend to be creditors. 


New Onteaxs 404 it is shown by their counsel that they have enjoyed the extraordinary 


Beata tapeag eeteuhte veel comeer, that io other urd Giver cajoyiag Sx years ol the 
Company. advantages of stockholders in dividends and bonds, they were repaid dollar for 
dollar, one half of their subscription, and now modestly claim the right to con~ 
sider themselves creditors for the other half, and claim to be paid doubly as 
much as our clients, who have as yet received nothing in re-payment of their 

eubscriptions. 

The judgment of the court was pronounced by 

Rost, J.* This case involves a contest between the different classes of 
stockholders of the New Orleans and Carrollton Railroad Company, as to the - 
proportion in which the capital stock should be refunded to them. 

The New Orleans and Carrollion Railroad Company was chartered in 1833, 
with a capital of $300,000, divided into shares of $100, on each of which $5 
were to be paid on subscription, and the residue in such instalments and at such 
times as might be required by the president and directors of ‘said company, 
provided that at least ten day’s notice of such requisition should be given in two 
newspapers; and if any subscriber failed or neglected to pay the instalment 
thus required to be paid. for the period of ten days next after the same should 
be due and payable, the stock and previous payments were to be forfeited to 
the company. This stock appears to have been entirely paid up. 

In 1835, the company was authorised to do banking operations. Its capital 
stock was increased to $3,000,000, divided into shares of $100, on each of which 
$5 were to be paid on subscribing, and the residue thereof jn such instalments, 
upon such notice, under such penalties and such provisions as are set forth with 
regard to the original stock in the act: of incorporation of 1833. The 18th 
section of the act of 1835, contains this provision: * All future dividends of 
said company shall be participated in by ull its stockholders in proportion to the 
amounts by them respectively paid in; but no dividend shall be made or received 
in favor of any instalments which shajl not have been paid in more than three 
months prior to the declaration of such dividend.” 

On this last subscription the directors did not call in more than $50 per 
share ; but on the 13th May, 1836, they passed a resolution in these words: 

** Resolved, that any stockholder who shall pay ja anticipation a part, or the 
full amount due on the capital held by him, shall be entitled thereon to dividends 
in proportion to the amount respectively paid in; provided that no dividend 
shall be made or received in favor of any instalment which shall not have been - 
paid in more than three months prior to the declaration of such dividends.” 

This resolution was passed on the application of the large shareholders, who 
wished to throw their stock in the European market, where it is proved it could 
not have been sold if not paid in full. They availed themselves of its provisions 
by paying up, received dividends upon the whole amount when dividends were 
made, and while the other shareholders were only entitled to borrow on pledge 
of stock $15 on each half paid share, they had the privilege of borrowing $40 
per share, thus paying their shares in full by an actual disbursement of $10 for 
each. The bank suspended payment in 1837, and in 1839 the legislature 
passed an act relieving this and other banking institutions from the forfeiture 
incurred by the suspension, on certain conditions, one of which was that the 
amount of their capital would be limited to what should be actually paid in on 
the Ist of February, 1841. This act was accepted by the defendants, and 
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* Sipe, J., being interested, did not sit in this case. 

















































yup 







Baars irc Rae Sp es 











NEW ORLEANS, JANUARY, 1848. 
became a part of their charter. The defendants have since gone into a liqui- 


their possession a large amount of real estate not necessary to their operations, 
which, under a resolution of their board, was sold in 1844, payable in the capital 
stock of the company’on which $50 had been paid, and with the privilege to 
those who had paid in full to give in payment $50 on each share, without 
prejudice to them or the company in regard to any rights which they might 
have-as creditors for the remaining $50 per share. Many of both classes of 
stockholders purchased under this resolution, and the stock given by them in 
payment appears to have been sunk by the board. 

A large amount of money having since been collected, and the company having 
no profitable use for it, the board came to the conclusi@m to refund to the share- 
holders a part of the capital paid in, and declared a dividend distributing the 
fund on hand, as follows: $5 per share on the half paid stock; $15 per share 
on the full paid stock; $10 per share tb the shareholders who had originally 
paid in full, but who purchased since property from the company to the amount 
of $50 per share. 

Upon the declaration of this dividend, the plaintiffs, who are holders of half 
paid stock, brought this suit and obtained an injunction on the following grounds: 
Ist. That the fund ought in justice and equity to be divided among the stock- 
holders according to their respective interests in the corporation, each to receive 
in the proportion in which he has paid, after accounting however for what he 
may already have received, and receiving nothing until those who have as yet 
received nothing shall have been placed on an equality with them. 2d. That the 
third class of stockholders, according to the classification made by the board, to 
whom $10 a share are allowed, have now no greater interest in the corporation 
than the petitioners, and, having already received $50 per share in real estate, 
are not entitled to receive any thing more until the other shareholders have 
received $50 on the capital respectively paid in bythem. 3d. That among the 
stockholders of the second class many are indebted to the corporation for loans 
en pledges of stock, and that the dividend accruing to those stockholders should 
be applied to the extinguishment by compensation of their stock debt pro tanto, 
and not paid over to them as proposed by the board. 

_ The answer isa general denial, and an averment that the distribution com- 
plained of was regularly ordered by the board of directors and by a majority of 
the stockholders, at a regular meeting, and that it conforms in all respects to 
the charter of the bank and the just rights of the parties interested. There 
was judgment in favor of the plaintiffs, that the defendants be perpetually 
enjoined from paying to the stockholders the dividend declared by them, and 
from making avy dividend which shall not be in exact proportion to the amount 
ef capital paid in, and remaining to the credit of each stockholder. From this 
judgment the defendants have appealed, and the appellees allege error to their 
prejudice in this: 1st. That the judgment recognises the right of the holders 
ef stock paid in full, who purchased property of the company to the amount of 
ene-half of their stock, to participate in the assets now to be divided. 2d. That 
it does not decree that the amount coming to the stockholders indebted to the 
yank shall go, pro tanto, to the extinguishment of their stock debt. The appel- 
lants ask the reversal of the judgment on the ground that, for the purposes of 
iquidation, the stock must all be treated as composed of shares of $100, as 
fixed by the charter; and that the shareholders who have paid the whole 
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amount are creditors of the corporation for $50 per share. and entitled to be 
reimbursed that amount before a dividend is made. They further allege that 
the stock given in payment of real estate was thereby extinguished, and that on 
other grounds it cannot be taken into consideration at the present time. 

Most of the questions involved in this controversy came before the late 
Supreme Court, in the case of Millaudon agaiust the same defendants, 3 Rob. 
488, and the court there assumed as undoubtedly true that each share of $100 
‘was to bear an equal loss on the final liquidation of the bank, without regard to 
the amount actually paid in by the varivus classes of stockholders. The court 
came to this conclusion by viewing the association of the shareholders, inter se, 
as a partnership in all respects according to the custom of merchants. 

We differ from this view of the law of the case, and we hold that incorpo- 
rated, trading companiesiare nat partnerships according to the legal principles 
applicable to partnerships formed by the voluntary agreement of individuals, and 
that the association of the sharebolders does not constitute a partnership 


‘according to the custom of merchants, nor within the principles of law estab- 


lished respecting joint-traders. Corporations are to be treated with reference 
to the objects of their ereation, and to the express powers with which the 
legislature may have invested them; to that extent the general law of partner- 
ship is superseded by the charter. Gow on Partn. p.3. Wordsworth, Joint 
Stock Comp. 29. Law Library, p. 152. 

The correctness of the opinion of the court in Millaudon’s case, therefore, 
must be tested with reference to the distinctions which bank charters establish 
between shareholders and ordinary commercial partners. One of the most 
material differences is that, shareholders are not liable on account of the joint 
trade in their individual capacities, nor one of them for the debts and engage- 
ments contracted by others, but only for their respective shares or interest in 
the joint stock, and that upon the trade and contracts carried on or made in the 
corporate character. Another material difference is that the shareholders have 
at all times the right to transfer their shares; to introduce by so doing new 
partners io the, association, and to withdraw themselves from it. This limita- 
tion of responsibility, and this power to transfer stock, do not exist in ordinary 
partnerships, and create this marked distinction that, while persons trading with 
an ordinary partnership are uninformed as to the amount of its capital and deal 
upon the personal credit of the partners, persons dealing with a corporation are 


uninformed as to the partners, and deal upon the knowledge of the capital and _ 


of the mode in which it is to be administered, as acquired by the promulgation 
of the act of incorporation. When this company began banking operations, 
they represented themselves to the public as trading upon a capital of 
$3,000,000, divided in shares of $100 each, to be paid up as required by the 
business of the bank. It is the fact of so representing themselves which ren- 
ders the stockholders liable to third persons for the full amount of their 
subscription, whether called in or not. ‘he argument pressed upon us at bar 
that, if the obligation to pay the stock in full was not absolute between the 
shareholders, it could not be absolute as to creditors, misapprehends the nature 
of the obligation towards creditors, and has no bearing on the question whether 
the shares are equal or unequal. 

Another material difference between ordinary partnerships and corporations 
is to be found in the power conferred upon the officers of the latter to make 
by-laws; and it is a remarkable fact that the claim of the plaintiffs to be con-" 
sidered as creditors of the corporation under the custom of merchants, origi- 
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nated in one of those by-laws which that custom no where recognises among 
commercial partners. The extent of the power given to corporations in au- 
thorising them to make by-laws is wot accurately defined; but the effect of the 
power, when properly exercised, is that the shareholders are bound by a set of 
provisiéns and rules beyond those actually contained in the charter, and, as far 
as they extend, they also supersede the general law of partnership. Words- 
worth, Joint Stock Companies, 29. Law Library. no. 256, p. 152. Civil 
Code, arts. 424, 436. 

It is contended by the appellants, and it was held in Millaudon's case, that 
between the shareholders as well as towards third persons,each was n debtor to 
the association for what he had promised to bring in, that is for the whole 
amount of his subscription. However this may be in ordinary partnerships 
under the custom of merchants, the charter of the defendants does not authorise 
that conclusion. It did not originally fix any definite period within which the 
whole capital was to be paid in, and we are satisfied that that period cannot be 
implied from the condition subsequently imposed on the company, to furnish 
within a given time the whole capital allowed to the branches of the bank. The 
stock was to be paid at such time and in such proportions as might be required 
by the president and directors, and the charter did not oblige them to call in 
the whole of it. Each call was to be made by a by-law; but the time of 
passing those by-laws, and whether they should be passed at all, was left uncer- 
tain, and exclusively depended upon the will of a majority of the board. To 
guard under all contingencies the interest of the holders of the stock subscribed 
under the act ef 1833, which had been called in, the charter provided that the 
dividends made by the company should be participated in by the stockholders, 
in proportion to the amounts by them respectively paid in. This clearly 
recognises the inequality of shares between the stockholders; and the act of 
1839, limiting the capital of the company to the amount actually paid in on the 
Ist February, 1841, without requiring the payment of the subscription in full, 
again shows the construction which the legislature put upon the charter. The 
shareholders, by consenting to make that act a part of the charter, must be 
considered as having also adopted that caneipaean, and their rights must be 
tested by it. 

The time given by the charter for the payment of the subscription was not 
the term of the obligation, as is the case when ordinary partnerships are formed. 
The passage of the by-laws making the calls was an uncertain event, and formed 
a condition which, between the shareholders, suspended the obligation to pay 
till it was accomplished. Under the general principles of the civil law, as well 
as by the express provisions of our Code, the dies certus is the term, and the 
dies incerlus is generally the condition, of the obligation. Civil Code, 2044. 
Mackeldey, Manuel de Droit Romain, p. —. Conceding that the dies incerlus 
does not in all cases create a condition, and that whether the parties intended 
to create a condition or only to modify the obligation without making its exis- 
tence depend upon the event, should be determined, if the case admitted of a 
reasonable doubt, by applying the ‘rules established for the interpretation of 
obligations, the construction put upon the charter by the stockholders, ag evi- 
denced by their receiving dividends of profits instead of interest, and by their 
acceptance of the act of 1839, furnishes the safest rule of interpretation. 

We consider that, between the shareholders, the obligation to pay the balance 
for their subscription was suspended until the calls were made in the manner 
prescribed by the charter. " 
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Penton The stockholders who paid in full, under a by-law, made at their own request, 
New Oxteays Which authorises them to do so, now insist that they made a loan to the com- 
ok recnamel pany of $50 per share. If so, it is incumbent upon them to show that a 

gga contract of Joan was intended and executed. A loan of money may be gratui- 

tous, and when it is not the consideration of it is interest. In this case a 
participation in the profits of the company, and not interest, was the con- 
sideration stipulated ; it was essentially a contract of partnership. C. C. 2772. 
Under that contract the stockholders who paid in full were in fact to receive 
the whole profits made upon the additional sum paid, and they now claim to be 
exempted from contributing to losses on that sum. Had such a stipulation 
been expressly entered into it would be void, both as it regards the partners and 
third persons. C. C. 2785. 

The shareholders who, for their private emolument, paid up the whole 
amount of their stock, became partners of the company for the amount so paid 
in. The inequality of the shares was contemplated, authorised and provided 
for by the charter ; and that inequality exists for the purposes of liquidation as 
well as for the division of profits. 

There being no errors in the judgment of which the appellants can complain, 
those assigned by the appellees remain to be considered. We concur with the 
judge of the first instance, that the first ground of error assigned cannot be 
noticed in the present controversy. It is true that, under the law of ordinary 
partnership, partners who hold property of the firm are bound to collate at the 
time of the final partition of the partnership assets. But this is not a final 
partition. The company is still in existence ; and if, at its final dissolution, any 
of the stockholders should be bound to collate, they will have it in their power 
to make the collation in kind by returning the property. The omission of the 
court below in not decreeing that the dividends of shareholders indebted to the 
bank for stock loans shall go pro tanto to. the extinguishment of their debt, 
instead of being paid over to them, must have been an oversight under the view 
taken by the court of the rights of sharei olders. These loans are in fact 
debts due by the stock, and, as far as the dividends go, they should have been 
compensated with them ; in that respect the judgment must be amended. 

We have not noticed the exception as to the want of proper parties, because 
we consider it to have been properly overruled in the first instance. 

It-is therefore ordered that the judgment in this case be amended, so as to 
compensate any future dividends coming to stockholders indebted to the defend- — 
ants on stock loans, with an equal amount of that indebtedness. It is further 
ordered, that the judgment as amended be affirmed, with costs. 





.GitmoreE et al. v. Brenuam et al. 


A party may interrogate his adversary in relation to the character of a witness; but such ~ 
questions only can be put to him as could be propounded to a witness, in whose place the 
party interrogated must be considered as standing. 

Where the general character of a witness has not been impocshed. but it has only been 
attempted to do so in reference to particular facts, the party by whom he was introduced _ 
cannot sustain his credibility by testimony of general character. 

The enrolment, and accompanying affidavit made by the master of a steamer, are not cop 
clusive evidence that the person:stated in them to be the owner of the steamer is really 
such, 
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NEW ORLBPANS, JANUARY, 1848. 
PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 


Mott, Prentiss and Finney, for the plaintiffs, contended that the court Benendael 


correctly refused to admit a copy of the enrollment of the boat, and the affida- 
vit of the master, in evidence, citing 1 Greenleaf on Ev. 542; 533, 494. 3 
Kent’s Com. 149, 150. 1 Mason’s R. 306,:318. 8 Pick. 86. Abbott on 
Shipping, 63, 66. G. B. Duncan and Roselius, for the’ appellant. The 
judgment of the counsel was pronounced by 

Eustis, C. J. This case has already been before this court, and it is sub- 
stantially stated, so far as relates to the matter at issue between the parties, in 
Heffernan v. Brenham, 1 Ann. R, 146, decided in ‘June, 1846. In December 
afterwards, a motion to dismiss the appeal in this and several other cases against 
the same defendants was disallowed, and they were all remanded to be tried on 
the’opposition of John H. James, residing in Urbanna, inthe Stateof Ohio. 1 
Annual Reports, 440. The previous reports of the case sufficiently explain it. 
The matter at issue in this case appears to have been as to the ownership of 
John H. James, of three-fourths of the steamer Ambassador. The judge of 
the Fourth District Court of New Orleans, before whom the ‘case was tried, 
determined under the evidence that John H. James was not the owner as alleged 
in his opposition, which was accordingly dismissed, ang he has appealed. The 
argument of counsel has been directed to the evidence, and two bills of excep. 
tion taken to the admission of evidence on the trial. 

The first bill of exceptions was taken to the admission of the enrollment and 


the affidavit of Brenham, the master, which was appended to the bill of excep- 


tions. As the document is before us we can judge of its effect ; and, if it would 
not affect the result of the case, there is no necessity for determining the tech- 
nical question of its admissibility in evidence under the pleadings. 

By the second bill of exceptions it appears that, on the-trial of, the cause the 
third opponent, John H. James, propounded certain interrogatories to Gilmore, 
one of the plaintiffs, and among them the following: Have you any knowledge, 
information, or belief, which would tend to impeach the veracity of Captain J. 
J. James? If 80, state the same. Would you kelieve the statements of J;J. 
James under oath? To those interrogatories the plaintiffs objected, on the 
ground ‘that as they had not impeached the general character of the witness, 
and only attempted to do so in reference to particular facts, it was incompetent 
to sustain the character of the witness by testimony of general character. The 
judge sustained the objection, and refused ‘to direct the plaintiff, Gilmore, to 
answer the interrogatories, though he ‘was on the witness stand. 

It appears that J. J. James had been examined as & witness: for the third 
opponent, and wasthe person to whom the plaintiffs alleged, and were attempting 
to prove, that the three-fourths interest of the steamer, which was the subject 
of the controversy, really belonged. He had sworn that he never had any 
interest in the steamer, but that John H. James was the true and lawful owner 


of the three-fourths. We are not aware of any objection to the right of a 


litigant to probe the conscience of his adversary in relation to the character of 
8 witness; but in so doing, we do not understand that any deviation from the 
ordinary rules of evidence on that subject is authorised. Those questions can 
only be put to a party which could be put to a witness, in whose place the party 
interrogated must be considered as standing. The questions proposed could 
not be put to a witness as the case was then situated before the court, and we 
think the judge did not err in refusing to allow them to be put as stated in the 
bill of exceptions. 
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On the evidence adduced the judge of the District Court considered that — 


John H. James was not the owner of the interest in the steamer, which he» 3 4 


alleged belonged to him, We do not consider that the fact that, by the enroll- 
ment he appeared as the owner, and that Brenham, the master, took the oath 
stated as to his, James’, interest, materially ghanges the aspect of the case. 
The issue between the parties was as to the reality—the truth of this apparent 
ownership. In establishing the fact of ownership, when it really exists, we 
can searcely imagine any difficulty to occur. Abundant time and opportunity 
has been afforded to enable the party to put this matter beyond all question, and 
notwithstanding this there are facts that surround the case which we consider 
inconsistent with the ownership being in the opponent, judging them according 
to the usual standard which govern men in transactions with each other. We 
cannot resist the conclusion to which so much of the evidence points, that 
John H. James lent his name and his credit to J. J. James, who, from his em- 
barassments, could not hold property. in his own name. The evidence certainly 
preponderates in favor of the view taken of it by the learned judge who tried 
he cause, and we do not feel ourselves authorised in disturbing his judgment. 
— affirmed. - 





Union Bank or Lovistana v. Marin. 


Decrees rendered by consent of parties, decide nothing; they merely authenticate private 
agreements, and render them executory between the parties. Their effect as to third 
persons, is that of a transaction made ih an authentic form. 

A-decree rendered by consent in a proteeding in which a father and his children are parties, 
by which a mortgage is created on the property of the former, after an execution issued 
against him at the suit of a third person had been retarned “nulla bona,” and his insolvency 
at the time thereby ascertained, cannot affect the rights of the creditor. 

The separate creditors of a husband, when alleging neither fraud nor simulation, can exercise 

‘no greater rights than he could; and they are bound to show, as he would be, in a contest 


_ with his children, which of the effects existing at the death of his wife were brought into 


marriage by him, or acquired during its continuance by donation or inheritance. C. C. 2374. 


The legal mortgage of a minor will attach to the individual share of the tutor in the 


_piltmovables of @_guccession as soon as he accepts it, subject to the right of priority of the 
creditors of the succession; and where those immovables are divided in kind, the mortgage 


will be restricted to his share; but where they have been sold at public auction, the mortgage 


will attach to the cage to the extent of the share of = tator. Stat. 27 March, 
1843, . 2. 


-PPEAL from the -F ifth District Court of New Orleans, Buchanan, J. 

_ Denis, for the plaintiffs. Lewis and Bermudez, for the appellants. The 
judgment of. the court was pronounced by ~ 

Rost, J.* The plaintifis being judgment creditors of the defendant, took out 

an execution, which was returned “no property found”. The defendant 

having subsequently inherited one undivided fifth of the succession of Antonio 

, the plaintiffs took an alias writ of ji. “fas +, and directed the sheriff to 

seize and advertise for sale the rights and interest of the defendant in said 

succession. The children of the defendant came into court by way of third 

opposition, and claimed to be paid by Gyeterqnee out of the proceeds of the 





*Evsris, C. J., did not sit in this case, being a stockholder in the Union Bank. 
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seizure and sale, on the ground that they are mortgage and judgment crediors Usual Bank 
of their father for’atarge sum, on account of his tutorship. The plaintiffs he. 
denied the facts alleged in the opposition, and avéerred that the pretended 
judgment under which the opponents claim was a consent deeree, and otherwise 
null and void. They further alleged that the opponents could have no mortgage 
on any undivided part of the. succession of Villalobos. The opposition was 
dismissed, and the opponents appealed. 

To establish the reality and the amount of their claim, the appellants rely 
upon a decree of the court of the secend judicial district, which purports to 
settle theamount due by the tutor, and the share ‘of each of his children. 
Their counsel-contend that this judgment is of-equal dignity with that under 
which the plaintiffs are proceeding, and that the only question before the court 
is, as to the right of preference between the two claims. Should the two judg- 
ments be of equal forcee, there would still be this material difference between 
the parties, that the opponents have not contested the validity of the plaintiffs’ 
judgment, while that of their own is expressly pat at issue. 

The decree upon which the opponents rely was rendered under the following 
circumstances: The defendant filed a petition to which wasannexed the account 
of the tutorship of his children, one of whém only was of age at the time. He - 
prayed that the heir of age and the under tutor of the minors be cited, and that 
after due proceedings had, the account be approved and homologated, and the 
share of each heir fixed in‘ conformity therewith. The heir of age and the 
under-tutor filed separate answers, by which they accepted and approved the 
account filed in every respect, and joined in the prayer of the petition. Upon 
these pleadings, and nearly three years after the first execution issued by the 
plaintiffs had been returned “‘no property found”, a decree was rendered 
homologating the account, and cetepeaiing the share of each heir, as 
prayed for. 

A decree thus rendered is not legally speaking a judgment. “ A judgment is 
the decision of a controversy, given by a court of justice, between parties who 
do not agree.” Consent decrees decide nothing. They merely authenticate 
private agreements, and render them executory between the parties. Their 
effects, as to third persons, are those of transactions made in an authentic form. 
Merlin, Rép. verbis Homologation, Jugement. 

In this case the decree had not even the effect of a transaction, becaube Wel 
only binding upon the heir of age. It does not include the minors. But, 
moreover, a transaction by which a mortgage is created.on the defendant's 
property, entered into between him and his children, after the execution of the 
plaintiffs had been returned “nulla bona”, and his insolvency, at the time 
thereby ascertained, cannot effect the rights of the latter, and the claim of the 
opponents must be ascertained without reference to it. In proving that claim, 

. the presumption created by art. 2374 of the Civil Code operates in their favor. 
The separate creditors of the husband, when alleging neither fraud: nor simula- 
tion, can exercise no greater ‘rights than he himself had; and they are bound 
to shew, as he would be, in a contest with his childred, which of the effects 

’ existing at the death of his wife he brought into marriage, or acquired during 
its continuance by donation or inheritance. 

The evidence adduced on both sides is too loose and incomplete to enable us 
to do justice between the parties. Neither the assets of the community, nor 
its indebtedness, are clearly shown. ~The amount of the mortgages said to have 
existed on the separate slaves of the defendant is not established, nor is it showm 
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Opes Banx. how the amount due. the minors was ascertained before payment of the com- 7 
Manis. 


munity debts, ‘The record contains no evidence, of ‘the value of the hire of the 
separate slaves of the husband, of the expenses incurred for the support, 
maintenance, and education of the minors, nor of the amount.of interest paid 
or due on the community debts. I* is proved that the defendant was authorised 
to give in payment the plantation and all the slaves to his children, but there is 
no evidence of the execution of the dation en paiement, and non constat that he 
has ever been divested of the title. 

'.In remanding the case to supply these deficiences, it is proper to state that, 
we concur in the opinion of the court below on the first point made by the 
plaintiffs. The Jegal mortgage of the minors, if any thing is due them, attached 
on the undivided share of their father in the immovables of the succession of 
Villalobos, as soon as he accepted it, subject to the right of priority.of the 
creditors of the succession. Had those immovables been divided in kind, the 
mortgage would have been restricted to his share ; but they were sold at public 
sale, and by an express provision of law, the mortgage attaches to the cap: 
to the extent of the share of the defendant. Acts of 1843, p. 44.-. 

The judgment is reversed, and the case remanded for further senneiiienl ; 

the plaintiffs and appellees paying the costs of this appeal. 





Succession or D’Aunoy. 


The claim of a creditor of a succession established by a judgment obtained against the exec- 
utors, after a coniestatio litis, cannot be afterwards examined at the suit of the heirs, bat 
must be classed as a liquidated debt of the succession. C. P. 986, 987. 

Where a dative executor hes the seizin of the succession, the delivery of a moveable legacy 
under a particular title must be demanded from him. C. C. 1623, 1664. 

In all personal actions the executor who has the seizin is the legal representative of the suc- 
cession, and judgments rendered against him are conclusive upon the heirs, where neither 
- fraud nor collusion are alleged nor proved. C. P. 128. : 


PPEAL from the District Court of Plaquemines, Rousseau, J. Claiborne, 
A for the appellants. Maurian and Lambert, contra, contended that the claim 

Olivier was res judicata; that her action was instituted against the testa- 
mentary executor, who was the only person against whom she could prosecute’ 
her claim; and that the action heing personal, he was the representative of the 
succession, without citing the heirs. C. P. art. 123. Favard de Langlade, vol. 
1. p. 488, verbo Chose Jugée. Dict. du Notariat, verbo Chose Jugée, vol. 2, 
pp- 123, 163. Pothier, Oblig. vol. 2, p. 293, no. 52. Toullier, Brux. ed. vol. 
5 p. 240, no. 198. Randall v. Baldwin, 4 Mart. 457. The ti .of the 


court was pronounced by 


Rost, J. This controversy arose from the decision of this court in the case 
of Philonise Olivier v. Blancq, dative testamentary executor of D’Aunoy, 2 
Ann. Rep. 517. It having been shown in that case that the plaintiff was the 
concubine of the testator, we disregarded the testimony adduced to show the 
value of her services in his house ; but we held that dispositions mortis causd in 
favor of concubines were authorised by law, subject to -be reduced in case of 
excess. to one-tenth of the value of the succession. There being no evideuce 
in the record that the donation was excessive, judgment was rendered in favor 
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of the plaintiff for that portion of her claim restiig upon it, and for-the farther Bvocesston 
sum of $40, advanced by her on account of the succession, together with legal py py 


interest on the whole. The executor, in rendering his account, placed Philo- 
nise thereon for the amount’of this judgment, and two of the- heirs have filed 
an opposition, alleging that the sum allowed exceeds greatly one-tenth of the 
value of the succession, and praying that it be reduced according to law. They 
do not object. to the allowance of $40. Philonise, in answer to the opposition, 
filed the exception rei judicata, and further averred the justice of her claim on 
the grounds taken in the original suit, The court below sustained the excep- 
tion, and the opponents have appealed from the judgment dismissing their 
opposition. 

There isno error in this judgment. If the claim of the plaintiff is viewed 
as a debt, the law made it incumbent upon her to litigate and establish it contra- 
dictorily with the executor, aud the judgment obtained against him, after an 
earnest contestatio litis, cannot again ‘be enquired into by the heirs, and must be 
classed as a liquidated debt of the suecéssion. C. P. arts, 986, 987. If, on 
the other hand, the claim is considered as a moveable legacy under a particular 
title, the dative executor had the seizin of the succession, and the delivery of 
the legacy was to be demanded from him. C. C. arts. 1623, 1664. In all per- 
sonal actions the executor who has the seizin is the legal representative of the 
succession, and judgments rendered against him are conclusive upon the heirs, 
when neither fraud nor collasion are alleged and proved. C. P. 123. 2 Pothier, 
Oblig. no. 52. 5 Toullier, Brux. ed. po. 198, Randall's Widow v. Bald- 
win et al. 4 Mart. 456. fee Judgment affirmed, 





- Diamonp v. Perit. 


The surety on an appeal bond will not be discharged by the failure of the Supreme Court to 
affirm for its whole amount, a judgment rendered below in favor of the appellee. The 
surety is bound for whatever jadgment may be rendered against the appellant.” C. P. 
579, 596, Per Curiam : If any portion of the appellee’s demand be sustained by a judg- 
ment of: the Supreme Court, the surety remains bound. 

Notice of a rule, taken against the surety on an appeal bond to show cause why he shoulaigioe 
bé condemned to pay the amount for which judgment was rendered against his principal, 
must be served on him, if a resident of the State, personally or at his domicil ; if absent, 
bat represented by an attorney in fact, service should be made on the attorney in fact, and 
the record should exhibit his authority. In neither case would service on a curator ad hoc 

be sufficient. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 

Preston, for the plaintiff. L. Janin, for the appellant. The judgment of 
the gourt was pronounced by 

Surpe.t, J. When this cause was before us as between the plaintiff and 
the original defendant we reversed the judgment of the District Court, which 
was for $1,600, and gave judgment in favor of Diamond against Petit for the 
sum of $1,000,the plaintiff to pay the costs of the appeal,and the defendant those 
of the District Court. 2 Ann. R. 537. The mandate of this court having 
been recorded in the court below, a fieri facias was issued against Petit, and 
was returned nulla bona. ‘The plaintiff thereupon took a rule against Garnier, 
surety on the appeal bond, to show cause why judgment should not be rendered, 
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and execution issued, against him, for the amount of the judgment and costs. 
The sheriff returned that Garnier “could not be found, he being absent from 
the parish.” Upon exhibition of this return, the plaintiff's gounsel ebtained an 
order that a curator ad hoc be appoinfed to represefit him in the rule, and that 
the rule be also served on “* Rochereau, agent of the said Garnier.” Service 
was accordingly made on the curator and Rochereau. The curator then ap- 
plied for, and was dllowed, time to correspond with Garnier, and thereafter, in 
his capacity of curafor, filed an answer. “No appearance was made by the 
alleged agent, Rochereau. At the Hearing ‘the court gave judgment for- the 
plaintiff against Garnier, for $1,000 and costs. The curator applied for an 
appeal, which was granted, and Garnier personally has signed the appeal bond. 

We will first consider the defence set up in the answer, which is that the 
surety is discharged from all liability upon the bond, because the judgment of 
the District Court was not affirmed, but was reversed by this court, and judg- 
ment was rendered for a lesssum. The question thus presented ig a novel one. 
No adjadged case has been cited by the counsel of either party. Our researches 
have not discovered any precedent in our own reports, and in examining the 
réports of other States we have found but two adjudged cases, and they are 
_ conflicting. 

The condition of the appeal bond is es follows: ** Now the condition of the 
above obligation is such, that the above bound Jean Petit shall prosecute his 
appeal, and shall satisfy whatever judgment may be rendered against him, or 
that the same shall be satisfied by the proceeds of the sale of his estate, real 
or personal, if he be cast in the appeal; otherwise that the said surety shall be 
. liable in his place.” This condition follows the 579th article of the Code of 
Practice. It seems to be conceded in argument by the counsel of both parties 
and very properly, that in the construction of the bond we may be aided, in 
case of doubt, by the provisions of the Code generally upon the subject of 
appeal. The right of appeal, and the conditions upon which it is to be exer- 
cised, being granted and defined by special laws, if there be any obscurity or 
ambiguity in the language of the appeal bond it may be fairly interpreted by 
reference to those laws. As in the case put by Domat,of a deed made in obe- 
dience to a decree of court, which is to be interpreted with reference to such 
order, according to the rule of the roman law—Pretorie stipulationes legem 
accipiunt de mente Pretoris quieas proposuit. See also Civil Code, 3037. It 
is true, as urged by the defendant’s counsel, that the language of article 575 is _ 
narrower than that of article 579. It authorises an appeal upon giving 
bond, with a good and solvent surety, for a sum exceeding by one-half the 
amount for which the judgment was given “as surety for the payment of the 
amount of such judgment, in case the same be affirmed by the court to which 
the appeal is taken.” But article 579, which more particularly designates the 
requisites of the bond, and i is, in fact, exclusively directed to that object, declares 
that: “In the appeal bond it must be set forth in substance that it is give as 
surety that the appellant shall prosecute his appeal, and that he shall satisfy 
whalever judgment may be rendered against him, (le montant des condemna- 
tions qui seront prononcées contre lui,) or that the same shall be satisfied by the 
proceeds of the sale of his estate, real or personal, if he be cast in his appeal, 
otherwise that the surety shall be liable in his place.” 

It is obvious that the language of this latter article is broader than that first 
cited.. Article 5%5 speaks of the affirmance of the original judgment as the’ 
test of the surety’s liability. But the ‘subsequent article points to the judg- 
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ment which the appellate tribunal may render against the appellant. Its }an- Diamonp 


guage is very large and comprehensive, and covers not the mere case of affir- 
mance, but whatevér judgment may be rendered against the appellant. In 
estimating the comparative force of those articles as controlling the present 
question, we have no hesitation in saying that article 579 is entitled to the greater 
consideration. Its antecedent embraced other subjects—the notification of the 
judgment, and the time within which the appeal must be taken to operate as a 
stay of execution. But article 579 is exclusively directed to a statement of the 
substantial requisites of the bond. . Article 579 derives additional force from 
other articles of the Code, which very clearly illustrate the propriety of hold- 
ing the éurety for“ whatever judgment may be rendered against” the appellant. 
The power of the Supreme Court over a case is not restricted to a mere 
affirmance or reversal. It may increase the ‘judgment in the appellee’s favor, 
or it may diminish it in favor of the appellant. It may reverse the judgment 
in toto, and give a final judgment for the defendant ; or it may affirm the judg- 
ment with heavy damages. Code of Practice, arts. 887, 888,-905. Looking, 
therefore, to the broad control of the appellate court, to which the litigant 
demands the removal of his eause, completely suspending in the meanwhile the 
action of his creditor, there is an obvious propriety in the requisition of the law 
that he should give security that he will satisfy not only the judgment already 
rendered, but whatever judgment shal} be rendered against him; and for this 
duty, however onerous, he receives an equivalent. The delay occasioned by 
the appeal is the price paid by the appellee for the additional security. 

The language of art. 596, in which the remedy against the surety is provided, 
_ harmonises with article 579. «If, on the execution of the judgment of the 

appellate court, there is not sufficient property of the appellant: to satisfy the 
_ judgment and costs, (condamnations prononcées par ce jugement,) the appel- 
lee may obtain judgment against the security given by the appellant, on 
motion, Xc. - 

We have not overlooked the expressions contained in article 579 and in the 
Code, “if he be cast in the appeal ;” nor the argument derived from them. It 
is clear that an appellant who obtains a reduction of the original judgment, has 
partially succeeded. He has sustained‘his appeal in part. He is certainly not 
“cast” forthe whole. This expression“ cast” is vague and indefinite. If'it 
stood alone it might be said perhaps that, an appellant whose appeal is partially 
successful 1s not * cast” in his appeal; but in weighing these words with the 
context, with which, if it be possible, we are bound to reconcile them, the fair 
construction appears to be that, to relieve the surety, the success of the appel- 
lant must be coniplete; and that if he be cast in part, that is, if a portion of 
the appeliee’s demand be sustained by a judgment of the appellate court, ‘the 
condition of the bond is is not saved, and the surety remains bound. 

The two apparently conflicting cases to which we have alluded in the early 
part of this opinion, are the cases of Page v. Johnson, 1 Chipman, 338; and 
Teemster.v. Anderson, 6 Munro, 540. In the former case we find the surety 
was held where the jadgment was reduced by the appellate court, although the 
language of the bond was not so favorable to the appellee as in the case before 
us. The condition of the recognisance was, “ that J. Johnson should prosecute 
his appeal prayed out, at the next term of the Supreme Court &c. to effect, 
or answer and pay all intervening damages and coats, in case judgment should 
be affirmed.” “The counsel for the defendants contended that the condition of 


the recognisance prescribed by the statute is that the appellant shall pay incase | 








v. 
Pent. 













































40 SUPREME COURT OF LOUISIANA, 


Diawonn the judgment was affirmed; that the judgment was not affirmed, as the plain- 

Perit, tiff on the appeal recovered aless sum; that it was a different judgment, and 
not an affirtmance of the former judgment. On the part of the plaintiff it was 
contended, that the recovery of any sum by the plaintiff on the appeal was so 
far an affirmance of the judgment. The court said that the construction had 
always been as stated by the plaintiff’s counsel; that if the appellee again 
recover on,the appeal, it is an affirmance of the former judgment fully es to 
the right, and partially as to the quantum of damages. 

The opposite doctrine was held by, the Court of Appeals of Kentucky, in 

' Teemster v. Anderson. It was there decided that, if the appellant succeeds in 
lessening the demand and obtaining a partial reversal, he saves his bond, and the 
condition is not broken. Bat an examination of that case has satisfied. us that 
the statute there regulating appeals differs from our own. The appellant there 

- ‘was required to give bond, ‘‘in a sum not less than double the original debt and 
costs, with condition to pay the same provided he gets cast.” 

We are therefore of opinion that the surety in this case is bound, upon | the 
default of the principal obligor,to pay the judgment rendered by thie court upon 
appeal against his principal. 

But the other objection raised by the appellant is well taken. It is that Gar- 
nier was not properly cited or notified,in the proceeding upon the bond. Either 
he was a resident of the State or not, at the time of taking the motion. If he 
was a resident, notice of the motion should have been served upon him person- 
ally; or at iis domicil. If absent, and he had an attorney in fact, service should 
‘have been made on such attorney, and the record should exhibit the attorney’s 
authority, which has not been done. We are of opinion that the case was not - 
one ‘authorising the appointment of a curator ad hoc. See Dupuy v. Hunt, 2 
Annual R. 562. The a proceeding having been irregularly conducted 
must be dismissed. 

‘ Jt is therefore decreed that the judgment of the court below be reversed, 
and that the motion against Garnier be dismissed as in case of non-suit, the 
plaintiff paying costs in hoth codrts.. 





Scott v. His Crepirors. 


Art. 3194 of the Civil Code does not apply to the case of the vendor of a steamer ; the privé 
lege to which he is entitled is established by art. 3204, s. 8. 

The vendor of a steamer éngaged in making voyages between a port in this State and the 
ports of another State, will retain a privilege on the boat only for sixty days from the date of 
the sale. C. C. 3212 

The vendor's privilege for supplies farnished to a steamer engaged in makimg veyages be. 
tween a port of this State and those.of. another State, continues only for sixty days from 
the date at which the articles were furnished. 

The provisional seizure of a steamer by a privileged creditor will suspend the prescription 

: pee od against his claim; but will not suspend prescription as to the claims, of other 


AREES: by the syndic of the creditors of Scott fame a judgment of the 
Third District Court of New Orleans, Strawbridge, J. presiding. Rase- 
lius, ‘for the appellant. Grivot, Clarke, Elwyn and Fraser, for different op- 
ponents. The judgment of the court was pronounced by 
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Supett, J. This appeal is from a judgment distributing the proceeds of 
the sale of a steamer, surrendered by the insolvent. Osborne claimed and was 
allowed a privilege as vendor. The sale was made by him to Scott, on the 12 
August, 1543. The steamer subsequently plied in the New Orleans and Lou- 
isville trade. Scott made his insolvent surrender, on the 24 November, 1843. 
A judgment creditor, Johnson, whose transferee, Smith, contests Osborne's 
claim of privilege, acquired a privilege by seizure of the steamer under a _fieri 
facias, on the 22 Nov. 1843. By the seizure under the fieri facias it is clear 
that the judgment creditor acquired a privilege. Code of Pract. art. 722. He 
concedes that the privilege thus acquired would be inferior to those special priv- 
ileges upon ships and vessels which arise from the nature of the debts, and are 
accorded by the Civil Code; but contends that, if Osborne ever had the vendor’s 
privilege,it has been lost by lapse of time. Itis erroneously argued by Osborne 
that his case falls under art. 3194 of the Civil Code. Thatarticle establishes the 
privilege of the vendor of moveable effects, and allows it while the property still 
remains in the possession of the purchaser. If there were no other legislation, 
it might perhaps be considered as covering the case of avessel. But that case 
is expressly provided for in the chapter which treats of privileges under the 
special head of Privileges on Ships and Merchandise, and it is there that we 
must look for the law of this case. The eighth clause of article 3204 covers 
the claim of Osborne—** Sums due to sellers ""—* Les sommes dies aux ven- 
deurs.” This privilege is not coexistent with the possession of the purchaser as 
in the case of moveables, but is of a much more limited duration. It was held 
in the recentcase of Lee v. His Creditors, 2 An. R. 599, that the extreme term 
for the duration of privileges on steamers, when engaged in making voyages 
between this port and those of other States, is sixty days. This boat was so 
empluyed,and made a trip after the sale by Osborne ; and a period of more than 
sixty days intervened between the sale and the cessio bonorum. The vendor's 
privilege was therefore clearly lost. See also Civil Code, art. 3212. Shirley 
v. Fabrique, 15 La. 140. 

The claim of Folger for ship chandlery Xc., was composed of items, some 
of which originated more than sixty days prior to the cessio bonorum. To the 
extent of such items the allowance of privilege must be reduced. It was con- 
tended by this creditor that the prescription ceased to run against his claim as 
soon as tbe boat was provisionally seized by another creditor, which seizure 
took place more than one month before the cessio bonorum. The seizure cer- 
tainly had that effect in favor of the seizing creditor; but we know of no rule 
of law which would extend that effect to a stranger to the proceeding. 

We find no proof of the claim of John Cottell. 

Other changes in the tableau have been demanded in argument; but those we 
have stated are the ouly cases in which we find error. The tableau must be 
amended accordingly, 

It is therfore decreed that, the judgment of the District Court be amended 
by placing the claim of James H. Smith, transferree of Johnson, and the claim 
of Peck, on the tableau of distribution with a privilege under their seizures, to 
rank after the privileges for supplies set forth in the decree of the District Court 
under the number Twelve, with the exception of the claim of John Cottle, 
which is dismissed, and the claim of Folger & Blake, which is reduced to 
twenty-three dollars and thirty-four cents; that the claim of Osborne be consid- 
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ered and classed as an ordinary debt; that the tableau thus amended be approved 
and homologated ; and that the costs of this appeal be paid out of the funds in 
the hands of the syndic. 





WuiltrEHEAD et al v. WoonroLtk et al. 


Wherever security is.given under an order of court, it is what is termed by the Civil Code 
judicial security. 

The domicil of judicial sureties is required by law to be within the jurisdiction of the court in 
which the suretyship is undertaken ; and'sach sureties, though their domicils be beyond. the 
jarisdiction of the court, by entering into such a contract render themselves-amenable te 
its jurisdiction. 

A judgment against the principal, though not conclusive against his sureties, is evidence 
against them until its effect is impugned. 


PPEAL from the District Court of the First District, Buchanan, J. The 
-& facts of this-case are stated in the opinion infrd. 

Roselius, for the plaintiffs. Judicial-sureties must reside within the jurisdic- 
tion of the court, before which their bond is given. C. C. 3011, 3033. To 
permit defendants to except to the jurisdiction of the court, would be to allow 
them to act in fraudem legis. The judgment against the pricipal is primd facie 
evidence against the surety. Defendants, being judicial-sureties, are bound in 
solido 


ZL. Pierce, for the appellants. The domicil of the defendants is pleaded and. 
proved to be without the jurisdiction of the court. The present case is not 
that put by the judge a re for this is net a seeurity which was bound to be 
given by law, or by a judgment of the court. A receiver was agreed upon by 
the parties, and the pA am sm were made his sureties by the same agreement. 
Upon this, a recognition, rather than an order, was entered on the minutes, 
There is no Jaw that requires a receiver or sequestrator to give security, and it 
is not usual. It is therefore insisted that this security, entered into by Lawson 
and Woolfolk, did not deprive them of the privileges allowed to them by law, 
and differs from the cases of bail or appeal bonds, where statutes have prescribed 
such remedies as pre-suppose them to be parties to the original suit. 

Article 3011 of the Code intends cases. where the law makes it obligatory 
upon. the debtor te furnish security, and not where it is mere matter of agree- 
ment. A person offering himself as security, where the debtor is obliged to 
furnish such, is presumed to represent himself as having the qualities required 
by the law ; and, if he have a foreign domiceil, that he waives it—but this reason 
does net hold under any other circumstance. 

The exception taken by defendants to the introduction of the judgment 
against Conner, as evidence against them, is a valid one. The judgment against 
Conner was obtained long after the receivership ceased, and was for moneys ab- 
stracted by him before he became receiver, and for cotton diverted to his own 
purpose, received after the termination of his office as receiver, so far as can be 
deduced from the evidence, which is loose and unsatisfactory. This has noth- 
ing to do with the present action. 

The judgment of the court was pronounced by 

Eustis, C. J. This suit is a branch of the litigation of the plaintiffs against 
James R. Conner, reported in 2 Annual Reports, p. 88. . It is brought against 
the defendants as sureties on a bond given by them for the faithful discharge of 
his duties as receiver, under the appointment of the court before which the 
suit for the settlement of the partnership was pending. There was judgment 
against the defendants for the amount of the verdict of the jury against Conner, 
as receiver, which was afterwards affirmed by this court, to wit, the sum of 
$4,290 63, and the defendants have appealed. 


The defendants have pleaded that their domicil was out of the jurisdiction 
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of the court in which they were sued. This exception was overruled, and we Wauirruzap 
think correctly. The Code of Practice provides as “a general rule” thata yoo: rorx. 


party must be sued at his domicil, but to this rule there are many exceptions, 
and parties by contracting certain obligations have been considered as thereby 
waiving this privilege of domicil. A joint obligation has been held to be a 
waiver of it, on the part of the debtors. Thompson v. Chrétien, 3 Robinson, 
26. Toby v. Hart, 8 La. 523. It often happens in the administration of jus- 
tice, in order to secure.and carry into effect the rights of litigants, that securi- 
ty is required to‘be given, and whenever it is given under an order of court, we 
understand the security to be what is called in our Code judicial. The domi- 
cil of judicial sureties is required by law to be within the jurisdiction of the 
court in which the suretyship is undertaken. The contract itself is, under the 
authorities quoted, and, we think, on principle, a waiver of domicil, and the 
defendants are properly amenable to the jurisdiction of the court. 

The bond recites that James R. Conner has’been appointed, by order of the 
District Court, receiver of the effects and property of the co-partnership, 
which has been sequestered in this case, with authority to collect the debts due 
the co-partnership, and to-sell the effects and property thereof, and to pay and 
discharge the claims against the same, the same having been put into his hands 
and control for that purpose in conformity with the decree.ef the court. The 
value of cotton and property transferred to him as receiver was, as ascertained 
by inventory, $10,000. There were two judgments against Conner, as receiver; 
the first for $4,844 51, which was reversed 'by the appellate court; the second 
was for $4,290 63, which was affirmed by this court. This second judgment 
was offered in evidence against the defendants, and we think was properly ad- 
mitted. The defendants were not concluded in their rights by this judgment, 
but it was evidence against them until its effect was impugned. Pothier on 
Obligations, § 61, de Re Judicatd. 10 Toullier,§210. In Irish v. Wright, 12 
Robinson, 576, it was held that in a legal suretyship the judgment against the 
principal debtor is res judicata against the surety. We think the defendants 
are bound jointly, and not in solida. Judgment affirmed. 





MonteEcon v. Favres et al. 


A stipulation that a lessee shall not sub-let the premises without the written assent of 
the lessor, is for the exclusive benefit of the latter, and if he does not take advantage of 
it, no one else can. 


PPEAL from the First District Court of New Orleans, McHenry, J. 
Preauz, for the appellant. Barthe, for the defendants. The judgment 

of the court was pronounced by 
Rost, J. This is an action for arrears of rent; and the plaintiff farther 
prays that the defendants be ousted from the premises, on the ground that they 
have violated the conditions of the lease. The defendants deposited in court 
the amount of rent due, and the monthly instalments which matured during the 
pending of the suit, but resisted the avoidance of the lease. The court below 
having given judgment for the rent and maintained the lease, the plaintaff ap- 


pealed. 
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The material facts of the case are as follows: In August, 1845, Egaita 
leased a double tenement situated in the Second Municipality, to Jules Vaudry. 
It was a condition of the lease ‘that the lessee should not sub-lease the premises 
without the written consent of the lessor, endorsed thereon. This lease was 
made for the term of twenty-six months. Vaudry entered into possession, 
and, in October following, sub-leased one of the tenements to Campanel, with- 
out the written consent of Egafa, for the term of one year, with the privilege 
of renewing for another year. Campanel occupied the premises till June, 
1846, when he transferred his lease to Adéle Pavajeau, who agreed to take 
his place and pay the rent to Vaudry. Adéle Pavajeau went into immediate 
possession, and has occupied the tenement ever since, with the assent of Vau- 
dry, who received the rent from her. In April, 1846, Vaudry transferred the 
unexpired term of the lease to the plaintifl, with the written assent of Egafa, 
and he bound himself to fulfill all the obligations of Vaudry towards the land- 
lord. In September, 1846, Adéle Pavajeau addressed a letter to the plaintiff, 
by which she notified him that she would avail herself of her privilege to renew 
the lease for another year. The plaintiff refused this application, and now 
resists her claim on the ground that the lease originally made to her was not 
made with the written consent of Egaia, and was therefore void. 

However this might be, if Egatta himself was the plaintiff in this suit, it is 
very clear that Montecon has acquired nothing more than the rights of Vaudry, 
and is bound by the sub-lease, which can in no respect be viewed as absolutely 
null. The nullity resulting from the prohibition in the original lease is for the 
exclusive benefit of Egafia, and, if he does not avail himself of it, nobody else 
can. The evidence leaves no doubt in our minds that the plaintiff was fully 
aware that Vaudry could deliver but one of the tenements to him, and that the 
other was rented. He went to occupy the vacant tenement without setting up 
at the time any claim to the possession of the other, and he could hardly have 
received rent for it, as he did, unless he had been apprised of the conditions of 
the sub-lease. Judgment affirmed. 


, 





Seaton v. THe Seconp Mounicrpatity or New Or.eans. 


In aa action by a contractor, against the party with whom he had contracted for the ereetion 
of a building, for damages for non-performance on the part of the latter, the differenee be- 
tween the amount the contractor was to receive, and that which he was to pay under sub- 
contracts made by him for the materials and building, does not constitute the amount of 
profit the contractor is entitled to recover. Per Curiam: It cannot be ascertained, with- 
out evidence as to the value of labor and materials at the time, and as to the solvency of 
the sub-contractors, whether they would have been able to comply with their obligations, 
or to indemnify the contractor if they had not. When a contraet is broken before the 
arrival of the time for full performance, and the opposite party sues for damages also be- 
fore the time for full performance, the market value at the time of the breach, whenever 
there isa market value, is to govern. Where there is none, as inthis case, the question 
involves a minute enquiry into the cost of materials, the expense of procuring and trans- 
porting them to the place of delivery, the amount of labor required for putting up the build- 
ing and the value of the wages of laborers and mechanies, the whole to be assessed at the 
time of the breach of the contract ; and wherever the estimate of profits must be some- 


what conjectural, the damages should be moderated so as to allow for any psrtial uncer- 
tainty that may exist. 
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PPEAL from the Fifth District Court of New Orleans, Buchanan, J. Szatox 
Benjamin and Micou, for the plaintiff. Lockett and R. Hunt, for the geoonn Mont 
appellants. ‘The judgment of the eourt was pronounced by CIPALITY. 

Rost, J. The motion for a new trial in this case was improperly overruled, 
and the application of the defendants to have the case remanded for trial before 
another jury must prevail, so far as the question of damages and loss of pro- 
fits resulting from the breach on the part of the defendants of the building 
contract entered into by them with th@ plaintiff, is involved. It is admitted 
that the verdict of the jury allowed $28,000 as damage and loss of profits, and 
that the balance of the judgment has been voluntarily executed, without preju- 
dice to either party as to the question remaining open. The damages and loss 
of profits allowed are based exclusively'upon the loose and speculative opinions 
of the witnesses, and upon estimates of supposed profits. The plaintiff's 
counsel argue that the difference between the amount he was to receive, and 
that which he was to pay, under the sub-contracts he had made for the building 
and materials, constituted the profits. Evidence of that description would open 
too wide a door to fraud, to be reeeived as full proof. How can it be aseer- 
,tained, without any evidence as to the value of labor and materials at 
the time, or as to the solvency of the sub-contractors, whether they would 
have been able to comply with their obligations, or to indemnify the plaintiff if 
they had not. 

The jury had not before them the data necessary to make an esti- 
mate. When a contract is broken before the arrival of the time for full 
performance, and the opposite party assents to consider it in that light, 
and sues for damages, also before the time for full performance, as is the 
case here, the market value at the time of the breach, whenever there 
is a market value, is to govern in the assessment of damages. There 
being no market value in this case, the question of profits involves a minute 
inquiry into the cost of the materials, the expense of procuring and transport- 
ing them to the place of delivery, the amount of labor required for putting up 
the building, and the value of the wages of laborers and mechanics, the whole 
to be assessed at the time of the breach of the contract. Even with these 
data, the estimate of profits must be somewhat conjectural. But wherever 
this is the case, it is the province as well as the duty of the jury not to assess 
damages rigorously ; but, on the contrary, to moderate them, so as to make 
allowance for any partial uncertainty that may exist. The nature of the proof 
required in cases of this kind has been thoroughly investigated by the courts of 
New York. Masterson v. Mayor of Brooklyn, 7 Hill, p. 62. Sedgwick on 
Damages, pp. 81 to 85—228 to 231. 

It is ordered that the judgment, so far as it has not been voluntarily exe- 
cuted, be reversed, and the case remanded for further proceedings on the single 
question of damages and loss of profits resulting from the breach of the building 
contract entered into between the plaintiff and the defendants; the plaintiff and 
appellee paying the costs of this appeal. 
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Bareww v. Riviere, Curator. 


All personal actions, except those for which the law has provided a shorter term, are pre- 


scribed by ten years, if the creditor be present; and neither the nature of the debt, nor 
the mode of life of the debtor, can effect the rule. C. C. 3508. 


PPEAL from the Court of Probates of New Orleans, Bermudez,J. Jo- 
sephs, for the appellant. Soulé, for the defendant. The judgment of 
the court was pronounced by 

Rost, J. The plaintiff claims the sum of $3,026 24, for a balance of ac- 
counts resulting from transactions between him and the deceased, which were 
closed on the 5th September, 1831. The petition alleges this claim to be the 
result of commercial transactions, moneys paid, and goods furnished by the 
petitioner for the benefit of the deceased. This statement is corroborated by 
the account annexed to the petition, upon which proof of the claim has been 
made. The only defence is the plea of prescription. It prevailed in the court 
below, and the plaintiff appealed. The citation in this case was served on the 
14th of February, 1644, and itis satisfactorily shown that the plaintiff and the 
deceased had both resided iu the State during more than ten years previous to 
that time. 

The plea of prescription is resisted on three grounds: 1st. That the amount 
sued for resulted from transactions of a fiduciary character. 2d. That in con- 
sequence of the defendant’s obscure and vagrant life, and of his intentional mis- 
representations, the plaintiff was kept in ignorance of his place of abode. 3d. 
That if the deceased ever acquired prescription, he renounced it afterwards, 
and acknowledged the debt. 

The two first grounds are untenable. All personal actions, except those for 
which the law has provided a shorter time, are prescribed by ten years, if the 
creditor be present; and neither the nature of the debt, nor the mode of life 
of the debtor, can affect the rule. C. C. 3508. If they could, from the 
plaintiff’s own showing, his claim is an ordinary debt, and he might easily have 
ascertained the place of abode of the deceased. It is in proof that during the 
three years which preceded his death, he kept a cabaret near the St. Mary’s 
market, and that his name was on the door. 

The facts in support of the third ground are as follows; Johnson, a witness 
for the plaintiff, states that, in December, 1842, or January, 1843, being in 
company with the plaintiff, they met casually on the levée a man crippled and 
about fifty years of age. Barelli appeared very much surprised, and enquired 
why he had not called tosee him. He answered, “1 am so poor that I have 
nothing to give you.” The plaintiff told him to call and see him, and that he 
would aid him if he could. After they left this person, witness asked the 
plaintiff what his name was, and the plaintiff stated his name was Aymard. 
Now, although it be true that a renunciation to a prescription already acquired 
may be implied from circumstances, those circumstances must be such as will 
carry conviction to the mind of the judge. The payment of the arrears of 
interest or of a portion of the debt, or the giving security for the whole amount, 
are circumstances of that class. The words, ‘‘ Iam so poor that I have nothing 
lo give you,” have no direct reference to the debt, and are far too loose and indefi- 
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nite to make proof of the renunciation. The very identity of the person who 
uttered them with the deceased is only shown by the declaration of the plain- 
tiff, which is not legal evidence, The alleged intentional misrepresentations of 
the deceased, and his statement to the plaintiff that he resided in Lafayette, 
when in fact he kept a cabaret near the St. Mary’s market, so far from bene- 
fiting the plaintiff, raises a very strong presumption that he had no intention to 
renounce any rights he might have acquired by lapse of time, or otherwise. . 
. Judgment affirmed. 





JonEs v. FELLOWEs et al. 


Where cotton seized under execution by consent of parties is shipped by the sheriff to fac- 
tors residing in another parish for sale, and the latter accept the consignment with know- 
ledge of the capacity in which the sheriff held the property, they cannot refuse to pay over 
the proceeds on the ground of a claim for supplies furnished to the plantation on which the 
cotton was produeed ; nor can they question the sheriff’s authority to send the property 
beyond his bailwick. Any priviiege for supplies claimed by them must be asserted before 
the court under whose process the sheriff holds the cotton. In such a case compensation 
cannot take place; the parties not being indebted to eaeh other. C. C. 2203. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Wray, for the plaintiff. Mott, for the appellants. The judgment of the 
court was pronounced by 

Suipett, J. This isan actionto recover the nett proceeds of certain cot- 
ton shipped to defendants, commission merchants, by the plaintiff, as sheriff of 
the parish of Caddo. It appears that the cotton had been seized by the sheriff 
under an execution, and, instead of a sale in the ordinary manner, he shipped it, 
by agreement of parties, to the defendants, with instructions to sell it and await 
his further orders. Such in substance is the result of the evidence. The de- 
fendants refuse to pay over the proceeds, on the ground of a claim for supplies 
furnished to the plantation upon which the cotton was produced. 

The defendants when they accepted the consignment were aware that 
plaintiff held it as a legal custodian, and expected them to answer accordingly 
for the proceeds. If they were dissatisfied with the terms of the consignment, 
they should have rejected it. Having accepted it without reservation, they 
must carry out their contract by paying over the proceeds to the sheriff; and, 
if they have a privilege for supplies, must prosecute it befure the court at Cad- 
do, under whose process the sheriff holds. We do not think that, under the 
circumstances, the defendants have a right to raise the question of the sheriff's 
authority to send the property out of his bailwick. 

This is not a case in which compensation can take place, because the plain- 
tiff, the consignor of the property, and the defendants are not indebted to each 
other. The plaintiff represents, it is true, the owner of the plantation, who is 
the alleged debtor of the present defendants ; but he also represents the seizing 
creditors. See Civil Code, art. 2203. Merlin, verbo Compensation, § III. 


Judgment affirmed. 





SUPREME COURT OF LOUISIANA, 


4 CaRLIsLE v. Hoxton et al. 

Damages cannot be recovered by the owner of a steamer for injuries sustained by a collision 
with another boat, though the latter was greatly in fault, where the collision might have 
been avoided by ordinary care on the partef those in charge of plaintiff’s boat. 

Where a collision takes place between steamers engaged in racing, the owners of neither 
boat will be allowed to recover damages for any injury sustained, however gross the faalt 
of those in charge of the other boat. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 

Randall, for the plaintiff, cited C.C. 2294. C. P. 1. Abbott on Ship- 

ping, p- 238. Story on Bailments, § 611. Lowry v. Steamer Portland, 1 Law 

Reporter, 313. Bartlette, for the appellants, cited C. C. 2299. Myers v. Perry, 

. 1 An. R.372. 8 Mart. N.S. 504. 8 La. 539. The judgment of the court 
was pronounced by : 

Surpert, J. This is an action brought by the plaintiff, charterer of the 
steamer Edna, against the master, pilot and owners of the steam6r Westwood, to 
recover the amount of damages arising from a collision. The plaintiff alleges 
that the officers and crew of the Edna did every thing in their power to avoid 
a collision, and were not guilty of any fault; and that the collision and loss were 
caused by the negligence and unskilfulness of those in charge of the Westwood. 
The court gave the plaintiff judgment for $326 50, and the defendants have 
appealed. 

It appears that these steamers were making a trip from Biloxi to New Or- 
leans, each having a considerable number of passengers. The Edna left Biloxi 
a short time before the Westwood. and as they approached the entrance of 
Pass Christian, the latter attempted to pass the former, coming close alongside 
on the starboard or shore side—so close that the vessels were almost touching. 
A witness, who was a passenger, declared that he could have shaken hands 
with a person on the other boat. They ran in this position for about an hour, 
the passengers conversing together on the chances of a collision, and the wo- 
men and children being in a state of alarm. At length the bell of the West- 
wood rang, and her engine stopped. She fell nearly astern; but before the 
two vessels were quite clear the engine was again in motion, and the former 
position was resumed. The collision took place shortly after, by the West- — 
wood striking her bows against the Edna on the after part of the wheel house, 
her engine having been again stopped a few seconds, but too late to avoid mis- 
chief. The wheel-house and wheel of the Edna were broken; unable to pro- 
ceed, she drifted towards the shore, and anchored or touched the bottom. The 
Westwood proceeded on her voyage, offering no assistance. At the entrance, 
Pass Christian is a mile in width, and the two boats were at the time of the 
collision in sight of the wharf at Pass Christian, distant about half a mile. The 
immediate cause of the collision was considered by the district judge as left in 
doubt. The witnesses on one side deposed that the Westwood sheered into 
the Edna, while the witnesses on the other side as positively swore that it was 
the Edna which sheered into the Westwood. The district judge expressed 
his decided censure and condemnation of both masters; declaring himself 
satisfied “that the motive with the captains was to reach the wharf first to catch 
the passengers, for which purpose they recklessly pressed their boats regard- 
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less of consequénces.” He gave, however, apparently with | ne Cageans 
a judgmetit in favor of the plaintiff. He was of opinion that an attempt a Hotrox 


ought not to be made in a narrow channel; that, if passing was. 

should have been attempted, not by running thside of the Edna, saaaiiing 
her a sufficient birth and running to seaward, where it was shown the Pass 

a mile wide, with plenty of water. . “If,” said the judge, “ she chose 
between the Edna and the land in the inner side of the channel for the 

of first reaching the wharf, — the collision which has taken pine, ee 

must bear the conséquences.” , 

We entirely concur with the district jodge io the view he has taken of the 
facts of this case, but are unable to assent to the legal conclusion deduced from 
them. It may be conceded that the captain of the Westwood committed a 
gross fault in running his steamer inside of the Edna; and yet it by no means 
follows that the plaintiff should be maintained in his action, The question still 
remains, could the plaintiff, with ordinary care, have avoided the collision? Was 


there a proper prudence exhibited, under the circumstances? Sucha pru- — 


dence as must be exacted from every man, and especially from those to whom 
the lives and property of others are entrusted? ‘The district judge has pro- 
perly characterised the conduct ‘of both masters as censurable and reckless. 
The spectators of this scene had been expecting acollision for some time previ- 
ously, and its danger, instead of decreasing, was becoming more imminent. 
When the captain of the Edna saw that the rival boat was pertinaciously “vio~ 


lating the usage and pressing for the inner side of the channel, he had no right — 


obstigately to persevere in his course because the other party was in fault. 
He should have abandoned his course and yeilded his right, in order to secure 
the safety of his vessel and passengers. -There is not the slightest reason to 
suppose that the collision might not have been avoided, if the officers of the 
Edna kad chosen to desist from the race in which, as said by-the district judge, 
beth parties ** recklessly pressed their boats regardless of cbnsequences.” 

We held in Meyers v. Perry,.1 Aun. Rep. p. 374, that a party cannot be 
heard as plaintift who has contributed to thettollision by his own negligence or 
improper‘management; and, after a careful re-examination of the authorities, 
we find no reason to depart from the doctrine. 

In Butterfield v. Forrester, 11 East, 60, thé rule wai very forcibly stated by 
Lord Ellenborough. The defendant had put an obstruction. in the road, over 
which the plaintiff fell. But it appeared that he was riding with great violence 
and want of ordinary care, otherwise he might have avoided the obstruction. 
lt was then said, a party is not to cast himself upon an obstruction which has 
been made by the fault of another and avail himself of it, if he do not himself 
use common and ordinary caution tobe in the right. In cases of persons riding 
upon what is considered the wrong side of the road, that would nof authorise 
another purposely to ride up against them. One person being in fault will not 
dispense with another's using ordinary care for hiinself. Two things must con- 
cur to support this action—an obstruction on the road by the fault of the de- 
fendant, and no want of ordinary care to avoid it on the part of the plaintiff. 

In Handyside y. Wilson it was urged by counsel that, there was no law of 
the sea or thé road, by which a person is justified in adhering to a particular 
course where it will be productive of mischief ; and the court sustained that 
view. 3 Carrington & Payne, 528. 

In Vanderplank v. Miller, 1 Moody and Malkin 171, it was proved that the. 
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defendant's vesselpif carefully navigated, might. have avoided the plaintiff's 
vessel, which was dying at anchor in the Thames. But there wasalsp evidence 
he whole of the crew of the plaintiff's vessel were below at thé time of 
Wecident, and that if.any of them had been on deck, they might, by a 
shifting of her position as she lay at anchor, have avoided the shock, and 
@,accident would not haye happened. Lord Tenterden told the jury that if 
— vem want of care on both sides, the action could not be 


So in Luzford v. waar 5 Carr. & Payne, 437, Lord Denman told the jury 
that, ta find for the plaintiff they must be satisfied that the plaintiff was not in 
fault, and did not contribute to his misfortune by his improper management of 
the boat. ‘, 

The. “doetgjne has. been repeatedly recognised in various States ef this 

in'thig'Sjate. In Fleyias v. Ponchartrain Railtoad Co. 18 La. 339 

for the value of a slave killed by the steam-car’s running 

_, it was proved that the.slave was lying upon the railroad, either 
asleep | or’ - It was also not improbable, under the evidence, that the cars - 
could have been stopped before reaching the. by timely effort. But the 
court gave judgment for thé dants, , that if the slave fell asleep on 
the road he was guilty of neglect, and if he was disabled from taking care 
of himself by intoxication his owner could not expect compensation for him. 
So also. in Lesseps v. Ponchartrain Railroad Co. where the evidence was that 
aslave, mules, and cart were run over and destroyed, through the fault and 
folly of the slave in driving across the railroad when the cars were approgching 
and near, it was held that the owner could not recover, although it was con- 
sidered that the defendants had acted atarpettiet in running their cars rapidly 
in a crowded street. 

We are therefore clearly of the opinion that the persistance of the plaintifts 
officers and crew in maintaining a hazardous position under the circumstances 
stated, is-not excused by the gross fault of the other steamer. Their own ob- 
‘stinacy and impradence must be considered as having contributed toa collision, 
which with ‘ordinary care they might have avoided. The practice of racing, 
which has become so common on our waters, is, in our opinion, highly danger- 
* eus'and reprehensiblé and when ’ collision takes place between boats thus 
engaged, they must not expect any relief at our hands. © 
— Itis fore decreed that the judgment of the court below be reversed, 
and that their be judgment for the defendants, with costs in both courts. ‘ 


anan 





THE State v. HowE tt. 


The delivery to the onion alist of persons drawn to serve as jurors, a large proportion 
. of whom had been either previously excused from serving, Or were not summoned, or were 
exempted from serving as jurors, and had made known their causes of exemption, though 
it contain among the rest the names of all the jurors who are toserve on ‘the prisoner’s trial, 
is not a compliance with the letter or spirit of sec. 35 of the stat. of 4 May, 1805. Per Curiam: 
~The object of the statute is to enable the accused to enquire into the characters of the j jurors 


by whom he is to be tried, and to prepare his challenges ; and a list containing other names . ~ 


than those of the jurors really tobe presented on the trial, necessarily tends to embarrass 
the prisoner in preparing his challenges, and thus defeats the ends of the law. 
Service on the prisoner of a copy of an indictment, unaccompanied with the finding of the 


. 
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+ grand-jury, is not a compliance with sec. 36 of the stat. of 4 May, £805, which requires that 


the have a copy of the entire ipatrument served on bim. Per Pe 
eres cintted encena, the codorpetting is 0 pavtgl 
dictment, rendering it a complete accusation against the prisoner. = *. 

A prisoner does not waive his right under sec. 35 of stat. 4 May, 1805; to have deli him 
a copy éf the indictment arid list of jurors sapeige tints his trial, by plodding withom 
claiming it. . 


PPEAL from the First District Court of New Orleans, McHenry, J. 
A Elmore, Attorney General, for the State. In England, under the statutes 
of 7, Wm. III, eh. 23, sec. 1, and 7 Anne, ch. 21, sec. 1], a copy of the indict- 
m ént has to be served on the prisoner ten days before his arraignment ; and if 
he pleaded without a copy, or to a defective copy, it was considered a waiver of 
his right toa copy. See 1 East..111—5. Hawkins, P. Cc, teach ‘obs. 28, 39, 
40. East. P. C.113. Foster’s Crown Law, 227. 1 Chitty, 4 
States v. Carter, 4 Mason, 240—4. United States v. Hdheggpot 
304—5. As to the necessity for endorsing the finding ¢ 











back of the indictment, see Burgess v. Commo 

Preaux and Foulhouze, for appellant, el n the stat. of 4 ‘ey, 1805, 
s. 35. The judgment of the G@urt was pronoumped by 

Kine, J... The defendant | indicted toe § rder, and on his arraigment 
pleaded not guilty. By law he was entitled to to"a.€opy of the indictment, and to 


a list of the jurors by whom he-was to be tried, two days before his trial. After 
his arraignment, a copy of the indictment was delivered to him, which exltibited 
no finding of the grand-jury, although certified by the clerk to be correct. He 
was also servéd with a list of one hundred and eight names, headed * List of 
Jurors drawn to serve during the term of June, 1847”; and with a ‘further list 
of forty-eight names, headed “ List of additional jurors drawn to serve during 
the term of June, 1847.” These lists, comprised the names of all those who 
were originally drawn to serve as jurors for the term, and of two additional 
drawings ordered by the judge, in consequence of the large number who, from 
various causes, were not in attendance en the court. On the day of triala 
third list was delivered to the prisoner, of thirty-six jurors, whom he was in- 
formed were to be presented to him, and from whom,alone the jury was to be 
seletted. These thirty-six jurors were included in the two lists previously 
served on the prisoner, and of the several drawings were the only*jurors 
present. The counsel for the accused objected to going to trial, on the ground 
that the prisoner had not been served with a true list of the jurorés-that the 
lists delivered to him included the names of a number of persons whom the 
sheriff returned as hot found, and of others who had, for gufficient reagong, been 
excused from serving; which facts were known to the clerk and: sheriff before 
the lists were prepared or served ; that these lists were calculated to mislead 
and confuse the-prisoner in preparing his challenges, and violated the satutes. 
He. further objected’ that he had not been served with a true copy of the in- 
dictment. These objections were overruled by the district judge ; the prison- 
er was pat upon his trial immediately, was found guilty, and from the judgment 
of the court has appealed. 

The statute, the bereft of which the defendant sini that he has béen 
deprived of, provides that, in certain cases, the prisoner ‘shall have a copy of 
the indictment and list of the jury which are to pass on his trial, delivered un- 
tohim at. least two entire days before he shall be tried.” Bul. & Cur. Dig. 
p- 248, sec. 35. Theobject of the law in directing a list of the jurors to be 
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Seinen 90 tated io, 10 enable him to enquire into the characters of the 
jadges by whom ‘he is to be tried, and to prepare his challenges. ‘The short 
tinie allowed him for making this preparation is provided with reference to the 
limited number of the jury. The prisoner is not left during the brief inter- 
yal granted for this purpose to prosecute a doubtful enquiry through the com- 
munity at large into the characters of persons who are not to be presented to 
him, and for which the time allowed would be wholly inadequate, but may con- 
fine-himself with more certainty to a small number of jurors, whom he may 
reasonably expect to. be offered to him on the trial. A list containing other 
names than those of the jurors who are really te be presented on the trial, 
‘ necessarily tends.to embarrass the accused in his searches for information, and 
to confuse him in preparing his challenges, and thus defeats the ends of the law, 
Such a list is not acompliance with éither the letter or the spirit of the statute, 
may at the same time contain the names of all the jurors who are to 
mee prisoné?’s trial. The list served on the prisoner in the present in- 
stance Contained the names of one hundred and fifty-six persons, of whom one 
‘hundred and twenty had either been previously excused, or were not summoned, 
or Were exempted by law from serving on jurigs, and made known their causes 
of exemption. It:was known!to the officers of the court at the time that the 
lists were served, that those one hundred and twenty persons would not be in 
attendance, or offered to the prisoner at the trial. They were as though they 
had never been drawn or summoned ; and, with equal propriety, the names of 
any other one hundred and twenty, or —- number, of citigens might have 
been inserted in the lists. - 

It int | that, if this construction be given to the statute, a prisoner whose 
trial is for the commencement of the term, before it can possibly be 
known how many of the panel will be in attendance, may decline going to trial 
if the whole number of jurors contained in the list delivered to him be not in 
attendance. A just interpretation of the statute does not, in our opinion, Jead 

‘to this consequence. The inconvenience to which the prisoner may be sub- 
jected in the event of the failure of jurors to attend from unforeseen causes, is 
one to which he must p ily submit while deriving the benefits of the stat- 
ute. It is one of idabje evils which no legislative foresight can pro- 
vide against, but | be serious,*the number of jurors selected at each 
drawing being limiteds: poten of the law will be fulfilled, if the prisoner 
be furnished with a list, which i is correct at the time of its delivery, Such alist 
was not fitrnished i in the present instance. 

' ‘Phe second objection urged by the sppellant, is equally. fatal to the regularity 
of the proceedings in the court below. .The finding of the grand-jury must be 
endorsed on the bill. This endorsement is a part of the indictment, and renders 
it a complete accusation against the prisoner. Com. Dig. A. 4 Black. Com. 305. 
1 Chitty, C. L. 324. A copy which omits this indispensable part of the indict- 
ment is imperfect, and is not a copy within the intendment of the act, which 
contemplates that the prisoder shall have a true copy of the entire instrument. 

But it is urged that the prisoner was entitled to the copy before his arraign. 
ment, and having pleaded without claiming it, he waived the right of insisting on 
its delivery,and we are referred in support of this position to the uniform inter- 
pretation given by the english judges to the statutesof 7 W. III, ch. 3, §1, and 
7 Anne, ch. 21, §11, which provide for the delivery to the prisoner before trial, 
in certain cases; -of a copy of the indictment and list of jurors. It has been 
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long settled under those statutes that the prisoner is entitled te the copy before Sears 
arraignment, and that after pleading it is too late to object to the want of acopy — wowstt. 


or to any insufficiency in it. 1 East. P.C. 123. I Chitty C. P. 405. The act 
of Congress upon this subje¢t declares: “‘ That any person who shall be accused 
and indicted of treason, shajl have a copy of:the indictment and a list of the 
jury and witnesses to be produced on the trial for proving the said indictment, 
mentioning the names and places of abode of such witnesses and jurors, deliv- 
ered unto him at least three entire days before he shall be tried for the same ; 
and in other capital offences he shall have a copy of the indictment and list of the 
jury two entire days at least before the trial, Act of 1790, ch. 9, see. 29, All 
that part of dur statute which relates to the copy of the indictment and list of 
the jury, has been taken literally from this act of Congress. In the-case of 
the United States v. Curtis, a copy of the indictment was served on the pris- 
oner after his arraignment, but more than two daysbefore his trial by the jury. A 
motion was made for a new trial and an arrest of judgment, on the ground that’ 
the copy had not been delivered two days before the arraignment. The ques. 
tion presented involved an enquriry into the meaning of the words which occur 
in the act of Congress—“ before he. shall be tried” and “before trial”, The 
statute was compared with thase of William and of Anne, and Mr. Justice Story, 
in an elaborate opinion, in which the whole law on this subject was reviewed, 
said, that “‘we are clear in the opinion that upon the statute itself the true 
meaning is that the copy should be delivered two days before the cause is tried 
by the jury, and not before the party is arraigned on the indictment ;” and the 
reasoning upon which he founds his conclusions appears to us unanswerable. 
He demonstrates clearly that the interpretation given to the words before he 
shall be tried” in the’ statutes of W. and A. was forced upon the | courts 
in consequence of a clause in the first of then, declaring the ebject the copy 
to be to enable the prisoner to * advise with counse] thereupon, to plead, and 
make his defence”. This avowed purpose of the statute would be defeated un. 
less the prisoner was furnished with the copy before his arraignment, as he is 
required to plead instanter on being arraigned. This explanatory clause which 
governed the interpretation of the english statutes in elation to the time of 
delivering the copy does not occur in the act of Co in the statute of 
this State. In concluding his remarks on this head Story says: * There 
is no reason to suppose that the learned (english), would have given a 
different exposition from that which we think the trae one c act of Congress, 
if the language had been in all respects the same as ours.’ - In point of authority, 
then, there is nothing binding on the conscience of the court, or that justifies it 
in abandoning the natural sense of the words used in the act of Congress.” 
P. 244. This authority is conclusive. The prisoner was entitled toa copy of 
the indictment two days before the trial by the jury, and his vigit to cline 8 wes 
not forfeited by pleading before it was delivered. 

It is therefore ordered that the judgment of the district court be reversed, and 
the verdictof the jury set aside. It is further ordered, that the cause be re- 
manded for a new trial. according to law, " 
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" Marrero etal. v, Nunez et al. 


A continuance should be granted where, from unforseen illness, the only counsel of a party 
is unable toattend at the trial, and the case is a complicated one, and his clients are absent, 
Tesiding at a distance from the place of trial, and there is no reason to bolievs that the ap. 
plication for a continuance wad made for delay. The fact that a case had been long pend- . 

+, ing, will not authorise the refusal 6f a continuance, where the delay does at.cagat 38 
imputable to the party applying for it. 


PPEAL from the. Fifth District Court of New Orleans, miami J. 
-D. Seghers, for the appellants, contended that the case should have been 
continued below, and that it cannot now be tried upon its merits, citing Barry 
v. Louisiana Insurance Co., 12 Mart. 484; Patin v. Poydras, 5 Mart. N. S. 
639. Preston, for the Soteaneas: The judgment of the court was pronoun- 
ced by 

Krxe, J. On the day fixed for the trial of this cause, in the court Sulid ail 
application was made for a continuance, on the ground that Dominique Seghers, 
the only counsel for the plaintiffs, was unable, from indisposition, to be present 
at the trial. ‘The application was supported by the affidavit of Julien Seghers, 
whio deposed, that his father, D. Seghers, had attended the trial of a cause, for 
several hours, on the saturday previous, although at the time indisposed ; that, 
on the fallowing day, his indisposition increased, and had since become so seri- 
1s nt him from leaving his house ;, that he was the only counsel of 
who were in the parish of St. Benard, twenty or thirty miles 
they were two poor to employ other counsel ; and that the suit 
was intricate, and could not be safely tried ‘by other counsel, without a great 
deal of explanation. The application was overruled on the ground, that the 
cause had been too long pending to grant the continuance ; a bill of exceptions 
was. taken to the opinion of the judge. The trial proceeded in the absence of 
the counsel of the plaintiffe, etd a judgment was rendered in favor of the de- 
fendants. The Plaintiffs -have appealed... It is contended, on the part of the 
defendants, that the counsel of the plaintiffs has become so infirm, from advan- 
ced years, that his clients could not reasonably have calculated upon his trying: 
their cause ; that this is se notorious, that it should have induced them to em-. 
ploy other counsel; that, in view of this fact, which was known to the judge, 
and oftthe long pendency of the suit, a souad manarrenee was exercised in re- 
fusing the continuance. 

The record does not disclose the fact, that the infirmities of the plaintiffs’ 
counsel prevented him from ‘attending to his professional basiness generally, 
nor that they had become so notorious as to warn the plaintiffs of the necessity 
for employing other counsel: It appears, on the contrary, that but a few days 






previously he had tried a cause, the investigation and argument of which oc- . ° 


cupied many hours. Besides, the judge has not based ‘/his refusal on the ground 
of the known infirmities of the attorney of the plaintiffs : but of the long stand- 
ing of the suit. The facts of this case present a much stronger claim for a’ 
continuance, than those in the case of Patin v. Poydras, 5 Mart., N.S. 639. 
Indeed, more urgent grounds could not well be presented, than the inability, from 
unforeseen illness, of the only counsel of the parties, to try a complicated cause 
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of which he had had the sole management for many years, his clients being Marrero 


absent on the day of trial, and, if présent, too poor to employ other connsel. 
The previous delays which have caused the suit to linger on the docket, do 
not appear to be imputable to the attorney of the plaintiffs ; nor does any fact 
disclosed by the record, create a suspicion that more delay was the object of 
the application. In our opinion, the judge erred in refusing a coatianenae 
and justice requires that the case be remanded for a new trial. 

. It is, thereforéj ordered, that the judgment of the District Court be reversed, 
and that the case be remanded to be proceeded with aveadting to law. The 
appellees paying the costs of this appeal. . 


~ 
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Datey v. CunNINGHAM. 


A judgment cannot be attached by a seizure in the hands of the elerk of the court by which 

- it was rendered, who is merely a keeper of its records, having no legal possession of, or 
control over, it. 

Where an attachment has been levied, by seizing in the hands of a person alleged to be the 
agent of a judgment debtor of defendant, the amount due to the defendant, plaintiff must 
show the existence of the judgment attached, the absence of the jadgment debtor, and 
the agency of the person in whose hands the seizure was made, in order weniange 
service of the attachment. ; 


PPEAL from the First District Court of New Orleans, 
Hamner, for the plaintiff. Watts and Spring for the a 
judgment of the court was pronounced by 

Rost, J. The defendant has appealed from .a a judgment rendered dgsicist 
him in proceedings by attachment, and assigns, as an error apparent on the 
face of the record, that no property was attached, and no legal service of the 
attachmentwas made. It is admitted, that there was no personal service. The 
return of the sheriff is in these words: “ Seized, generally, i in the hands of F. 
Gilmore, clerk of the Fourth ‘District Court of New Orleans, and particularly 
the claim of defendant to the suit and judgment of Wm. Cunningham v. 
J. Erwin, No. 791 of the docket of the Fourth District Court; and also same 
day seized, generally, in the hands of W. M. Beale, attorney in fact of J. Er- 
win, and particularly the said claim of Cunningham against the:said Erwin.” 
Notices of this seizure were afterwards served on Gilmore and Beale. 

It is manifest, that the judgment could not be attached in the hands of the 
clerk, who.is merely the keeper of the records, and has no legal possession of, 
or control over, it. The attachment in the hands of Erwin's attorney in fact, 
might, in certain cases, be valid ; but in order to made it so, it was necessary to 
have shown the existence of the judgment attached, the absence of Erwin, and 
the mandate of Beale. Of these facts the record contains no evidence. We 
are, therefore, of opinion, that the error assigned has been shown to exist ; and 
that the. defendant was not legally before the court. 

It-is ordered, that the judgment be reversed, and that there be judgment of 
non-suit against the plaintiff, and in favor defendant, with costs in both courts. 
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> Goopuvs et al. 0. McCrarry. 


Defendant consigned tobacco to his factors in New Orleans, with directions to forward it to 
G. in Liverpool, and to send the bill of lading to M., defendant's agent in New York, and 
to draw on M. fur the expenses and for a certain sum to be placed to defendant’s credit. 
A few days after, defendant wrote to G., advising him that he had shipped the tobacco to 
his factors in New Orleans, to be reshipped to him, and of his having drawn on him, in fa- 
vor M., for a certain sam. Two days after defendant wrote, plaintiffs attached the 
tobacco in New Orleans. Defendant’s draft was forwarded to M., and with it a dupli- 
cate of the bill of.lading under which the tobacco was consigned to defendant's factors in 
New Orleans. The draft was negociated by M., and carried to the credit of the defendant, 
in payment of whose drafts a portion of the proceeds was disbursed. The draft was sub- 
sequently accepted and paid by G. When M. heard of the attachment he remitted the 
balance of the proceeds of the draft to G., who intervened in.the action, claiming the por- 
tion of the bill mot covered by the remittance from M., with commissions and interest. 
Plaintiffs appealed from a judgment ordering the claim of the intervenor tu be paid by 
preference to their attachment. Held, that no possession of the property rested in M. or 
G., by the transmission and receipt of the duplicate bill of lading, it having been made in 
favor of defendant's factors, neither M. dor G. being named in it ; that the object of defend- 
ants in transmitting it, was, to fortify his representation that he had shipped to his factors, 
with orders to reship to G.; that, in accepting the draft, G. acted on the faith of defendant's 
teresentations and promise that the tobacco should go forward, and not upon any posses- 
sion, for there was none; that defendant never lost, in a legal sense, his control over the 
tobacco, either as to his creditors or third persons, the consignoes in New Orleans being 
his and their possessions bis, they never having been the agents of the interve- 
nor ; the the date of the attachment, the intervenor had acquired no constructive posses- 
sion nor ; and that the tobacco was subject to plaintiffs’ attachment. Aditer, had 
the consignees in New [Orleans written to G. or M., and advised them of the receipt 
of the orders, and of their intention to falfill them, and the parties had acted on 
auch advice, or, perhaps, had the consignees known that the draft on G., had gone for- 
ward : for an agent is not chargeable for a breach re aed 
been a frand upon others. 


PPEAL from the Fourth District Court of New Orleats, Watts, J. Brad- 
ford, for the plaintiffs, appellants. Benjamin and Micou, for the interve- 
nors. Moit, for the garnishees, who also eppecied. The jndgment of the 
court was pronounced by 
Suvett, J. ‘The plaintiffs are appellants from that portion of the judgment 
of the-Commercial Court which awarded the sim of $1220 37, with legal 
interest from the 2nd June, 1845, to be paid to John Gilliat & Co., intervenors, 
out of the proceeds of the property attached in this:‘caseé. The plaintiffs levied 
their attachment on the 7th April, 1843, on a quantity of tobacco in the hands 
of Messrs. Hewitt, Heran & Co. of this city, consigned to them by the defend- 
ant, Samuel: McClarty. ‘The tobacco: was shipped on 3ist March, 1843, at 
’ Clover Port, Kentucky, on the steamboat Somerville, and consigned to Hewitt, 
Heran & Co. The instructions of McClarty to Messrs. Hewitt, Herdn & Co. 
were, to forward the tobacco to W. H. Gilliat of Liverpool, and to send the 
bill of lading to R. L. Maitland & Co. of New York, who were the agents of 
McClarty there, and on whom his agents in New Orleans were directed to 
draw for the expenses in New Orleans, and for the further sum of $300, to be 
placed to the credit of McClarty in account. In the postscript of the letter, 
McClarty says: ‘ In drawing on Messrs. Maitland & Co. for the $300, please 
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do it at sixty day’s sight. Your bill will be provided for out of our sterling ex- 
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change, sold by Messrs. Maitland & Co.” On the Sth April, 1843, (which 00? ney, 


a “was five days after the shipment of the tobacco; and two days before its attach- 


ment in New Orleans,) McClarty wrote to Jolin Gilliat & Co. of Lo.don, 
advising them that he had shipped the tobacco to New Orleans, to be reshipped 
to their address, and also of his draft in favor of Maitland §& Co., for £532. 
The draft was forwarded to Maitland §§ Co., to be negotiated for account of Mc 
Clarty. A duplicate of the river bill of lading, under which the tobacco was 
consigned to Hewitt, Heran & Co., was also sent to Maitland & Co. On this 
bill of lading was endorsed a memorandam, that the tobacco was to be forward- 
ed to John Gilliat & Cu., of Londom, but it does not appear by whom, nor at 
what time, this memorandum was put on the bill. It exhibited this memoran- 
dum when received by Maitland & Co.; but the memorandum was in a different 
hand writing from that in which the bill was filled up. It was probably put there 
by McClarty, as a direction to Maitland & Co. to send it to Gilliat §& Co. On 
the 19th April, 1843, Maitland & Co. addressed a letter to John Gilliat & Co., 
in which-they say: “ When bill of lading is received from New Orleans, it 
shall be duly forwarded. We crave your protection for McClarty’s bill, against 
the shipment, for £532, which we shall negotiate.” ‘The bill was subsequently 
hegotiated by Maitland & Co., and the proceeds carried by them to the credit of 
McOlarty. The bill was accepted by John Gilliat & Co., on the 30th May, 1843, 
tind paid in due course. Maitland & Co. disbursed a portion of the proceeds of 


the bill, in payment of the drafts of McClarty, till they heard of the attachment . 


of the tobacco in New Orleans, when they refused to honor any further drafts 
from him, bat remitted the balance in their hands, amounting to £316,:84, 8, to 
John Gilliat § Co. For the portion of the bill not covered by these remittances, 
with commission and interest, John Gilliat & Co. have intervened: 

The following points are made by the intervenors: “Ist. That the bill was 
etidorsed and accepted upon the faith of the bills of lading from Louisville to 
New Orleans; and that the possession of the bills of lading, was possession of 
the goods. 2nd. That Hewitt, Heran § Co., consignees in New Orleans, hav- 
ing received the tobacco, with instructions to ship to Liverpool, and with notice 
of the interest of the intervenors, became, by accepting the consignment, agents 
of the intervenors; and their possession must be considered the possession of 
the intervenors. 3rd. That from the moment of enclosing the bills of lading 
to New York, and drawing the bills against them, the control of the defendant 
over the merchandise ceased, and the same was ne longer liable to be attached 
for his de 

It is quite clear that no possession of the goods vested in Maitland & Co. or 
Gilliatt & Co., by the transmission and receipt of the duplicate bill of lading. 
That bill of lading was in favor of Hewitt, Heran & Co. Neither Maitland & Co. 
nor Gilliatt & Co. were named in it. The object of McClarty in transmitting 
it was, not to vest any possession in Maitland & Co., but simply to fortify his 
representation that he had made a shipment to Hewitt, Heran & Co. with orders 
to re-ship to Gilliatt. It is in vain to suppose that either Maitland & Co. or 
Gilliatt & Co. viewed the matter in any other light. They knew that Hewitt, 
Heran & Co. would take possession of the goods on their arrival at New Orleans, 
being the parties clothed under the bill of lading with the legal ownership. In 
accepting the bill of exchange the intervenors acted on the faith of McClarty’s 
representation and promise that the tobacco should go forward, and not upon 
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apy possession, for in law there was none. Nor ean McClarty be considered 
as having lost, ina legal sense, his-control over the property. In a moral sense, 
his control was gone, because it would have been a fraud on his part to have di- 
verted the shipment. But in law, he was still the master, so far as eoneerned 
his creditors or third persons. Hewitt, Heran § Co. were his agents, and their 
possession was his. 

Hewitt, Heran & Co. cannot be considered as the agents of the intervenors, 
and holding for them. They were the’mere factors and agents of McClarty. 
The letter of advice may pehaps be considered as informing, them that, at that 
time, McClarty intended to draw on England against this merchandise. But sup- 
pose the next day he had countermanded his — said to Hewitt, Heran §-Co.: 
I have changed my mind, I prefer to sell in New Orleans—sell and send me the 
proceeds? Weare of opinion that Hewitt, Heran §& Co. would have been bound 
to obey his orders. Again, suppose that, on the 7th Aprif, 1843, instead of the 
sheriff with a writ of attachment, McClarfy had presented himself at Hewitt, 
Heran § Co's. counting house, and had said: I will take charge of the tobacco my- 
self—here is the amount of your claims for freight, &c.? Hewitt, Heran & Co, 
would clearly have been bound to give up the property to him, and there would 
have been no bad faith on thir part in deing so. This is the view of their position 
and duty, which Heran has stated im his examination as a witness, and we think it 
not only a practical but a legal one. They were McClarty’s agents only, and 
knew, and were bound to, no one else. ‘Phe case would have been very differ- 
ent if they had written to Gilliat § Co. or Maitland & Co., and advised them of 
the receipt of the orders and their intention to'fulff them, and the parties had 
acted on such advice. Perhaps too it would have been their duty to hold on, and 
they would not have been liable in damage to McClarty in doing so and refusing 
to recognise his control, if they had known, in the case supposed, that the draft 
on Gilliat § Co. based on this merchandise had gone forward ; for it is a princi- 
ple of the law of agency, that the agent is not chargeable fora breach of orders, 
if his compliance would bave been a fraud upon others. 

Ypon a careful consideration of this case we are of opinion that, at the date 
of the attachment, no constructive possession had beep acquired by the inter- 
venors, nor any privilege ; nor had any thing occurred which created on the 
part of Hewitt, Heran & Co. an implied obligation to hold the property for their 
benefit, and divested the control of McClarty. The property therefore was 
subject to the plaintiffs’ attachment. 

So far as the judgment of the court below affects the garnishees, it appears 
to us to have been irregularly rendered. ‘There was no traverse of the answers 
of the garnishees, nor was the case heard as to their rights. The case ap- 
pears to have beer tried only as between the piaintiffs, the defendants and the 
intervenors. The action of the court as to the garnishees was without a contes- 
tatio litis or notice of trial, and was premature. s the case is presented, we 
have not the means of doing justice between the garnishees and those opposed 
to them in interest, and shall remand the cause for further proceedings. 

It is therefore decreed that so much of the judgment of the court below as 
sustains the intervention of John Gilliatt & Co. be reversed, and that said in- 
tervention be dismissed at the cost of the intervenors. It is further decreed 
that the judgment of the court below, so far as it affects the rights of the gar- 
nishees Hewitt, Heran & Co. be reversed, and the cause as to the said garnishees 
be remanded for further proceedings according tolaw. And it is further de- 
creed that the judgment of the court below, except so far as above set forth, be 
affirmed ; one half of the costs of the appeal to be paid by the said John 
Gilliatt § Co, and the other half by the plaintiffs. 
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LAFAYETTE et al. v. BLANC. 


The preseatation of a petition to a spanish intendant of the province of Louisiana praying 
for the grant of a tract of land, which was referred to the surveyor general to report there- 
on, bat on which no farther action had been bad at the time of the transfer of the territory 
tothe United States, the petitioner never having had actual possession of the land, can 
confer no title to it. 

Sec. 1 of the act of Congress of 12 April, 1814, only confirmed titles to lands claimed by vir- 
tue of incomplete french or spanish grants. concessions, warrants, or orders of survey, 
granted prior to 20 Dec. 1803, and having a special and definite location. It did not con- 
firm any claim unsupported by written evidence of title emanating from the french or 
spanish governments. 

In order that a confirmation may have the force and effect of a patent, the description in the 
inchoate title or in the act of Congress must be such as will identify the land. Ifthe descrip- 
tion will fit another place as well or better, it is defective, and will not protect the bolder, 
who can show no original possession, against a subsequent location made under the autho- 
rity of Congress. 

PPEAL from the Parish Court of New Orleans, Maurian, J. L. Janin, 
for the appellants. H. A. Bullard and Preston, for the defendant. The 
judgment of the court was pronounced by 

Rost, J.* This action purports to be instituted against the defendant for 
slandering the plaintiffs’ title to waste lands; but, as the fact of possession is 
left in doubt by the evidence, we will coasider it as a petitory action. The 
plaintiffs assert title to a tract of land situated in the rear of the city of New 
Orleans, under a patent issued in 1825, on a location made a short time previously, 
in pursuance of the provisions of several acts of Congress granting lands to 
General Lafayette, for his services in the revolutionary war. They allege that 
the defendant claims title to a portion of said land; they pray that he may be 
ordered to produce his title, if any he have; and finally, that they may be 
quieted in their title against his pretended claims, The defendant alleges that he 
is, and has been for more than a year before the commencement of this suit, 
in quiet possession of a tract.of land of six arpenis front on the canal Caronde- 
let, and running back between parallel lines to the line of the late John Gra- 
vier’s plantation, marked on the public surveys of that part of the city with the 
name of Ls. Lioteau; and he denies that the plaintiffs possess, or ever have 
possessed, any partof said land. He farther pleads the prescription of twen- 
ty and thirty years. There was judgment in favor of the defendant, and the 
plaintiffs appealed. 

The extent of the conflict is shown by the evidence, and the only question 
for our consideration is, whether the land claimed by the defendant falls within 
the reservation of the patent, by virtue of which only such parts or parcels of 
the tract of land which it embraces are granted, as were not at the time it is- 
sued legally claimed by any other person or persons whatsoever. 

The title on which the defendant relies may be stated as follows: In 1801, 
Louis Lioteau presented a petition to the intendant Morales, praying that a 
tract of land be granted to him, having six arpents front on the left bank of 
canal Carondelet, with the ordinary depth. if there should be such a depth 





* Evers, C. J., having been of counsel, did not sit in this case. 
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Cquaseres vacant, being bounded on one side by the land of Carlos Guasdiola, and on all 


Buanc. 


the other sides by public land. He states as a reason which entitles him to the 
favorable notice of the intendant that, his object was to establish a large garden 
and to drain the land, which would be advantageous to the public and contribute 
to the salubrity of the city. He stipulated to conform to the regulations relat- 
ing to grants of land. On this petition an order was made in 1802, which is 
attested by the notary, Carlos Ximenes, and is in these words: * Vistos pasese 
este expediente al agrimensor gnj, Dn. Carlos Trudeau, para que en vista de el 
informe lo conbeniente.” No report is either alleged or shown to have been 
made on this petition by the surveyor-general, Trudeau. No farther action 
was had upon it. It appears to have remained in the land office, and was found 
there by Lioteau in 1813, in a bundle of papers bearing the superscription, 
* Tnstancias pendientes.” Soon after, Lioteaw filed a claim in the land office, 
stating in his application, that ** this jand js glaimed by virtue of proceedings had 
before the spanish iatendency in 1801 and 1802, of which proceedings the ac- 
compapying document is a true copy, as taken from the original in the registry 
office for the eastern district of Louisiana.” On this claim a report was made 
by the register and receiver, stating that the Jand was claimed by virtue of an 
order of survey dated in the year 1802. It was embraced in the second species 
of the first class of claims, on which the board reported as follows: ‘‘ We are 
of opinion that all the claims included under the second species of the first 
class are already confirmed, by the act of Congress of the 12th April, 1814.” 
The report bore date the 20th November, 1816, and was acted upon by the 
act of Congress of May 11th, 1820, which provided that ‘all the claims em- 
braced in this report, and recommended for confirmation, are confirmed.” It is 
not denied that the defendant is subrogated to the rights of Lioteau, and our 
only enquiry is ip rejation to the nature of those rights, 

In the case of Hooter v. Tippet, 8 Mart. 637, in which the plaintiff set up a 
claim similar to thet of the defendant in this spit, the Jate Supreme Court said: 
« There is no order of survey; no decree of any kind is given by the inten- 
dant or his representative ; the application stands unanswered, Now, suppos- 
ing the parties to be in the situation in which they were before the relinquish- 
ment of the rights of the United States, would the plaintiff be able to eject the 
possessor of the Jand with such a paper—a paper which is the act of the party 
alone, and bears not the slightest intimation of the grantor’s pleasure,” The 
claim was held by the ¢ourt to be destitute of merit, law, or equity, 

In a subsequent case, between the same parties, the court went farther, and 
held that a permission to settle, obtained on a requéte, but not followed by ac- 
tual settlement, did not give a right superior to that resulting from an actual 
settlement without permission, or in other words from naked possession. 
5 Mart. N.S, 110. 

These decisions are clearly correct, and under them we are bound to say 
that Lioteau, never haying had the actual possession of the land jn controversy, 
had no Jawful or equitable claim to it, at the change of government. The de- 
fendant farther claims title under the first section of the act of Congress, of the 
12th of April, 1814, by which he alleges his claim to have been confirmed. 
That section only confirmed the title to lands claimed by virtue of incomplete 
french or spanish grants, concessions, warrants, or orders of survey, granted 
prior to the 20th of Dec. 1803, and having a special and definite location. Lio. 
teau held none of those inchoate titles, nor was the Jocation of his claim defie 
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nite and certain as this law seemed to require. The opinion expressed in the Lapaynees 


report that the claim was confirmed by that act, cannot supply those deficiencies. 
The facts of this part of the case do not materially differ from those of Oril- 
lon v. Slack, 11 La. 591, in which the court held that the first section of the 
act of 1814 did not confirm claims unsupported by any written evidence of 
title emanating from the spanish government. The defendant’s claim was not 
recommended for confirmation in the report, and of course was not confirmed 
by the act of 1820. 

Had the defendant obtained a confirmation, it is probable jt would not avail 
him inthis controversy. His requéte calls for one of the side lines of Guasdiola, 
but does ‘not state which of the side Jines. This location, unsupported by any 
survey or by actual possession before the cl.ange of government, would be too 
indefinite and uncertain to prejudice the plaintiffs. We take the rule to be 
that, in order that the confirmation may have the force and effect of a patent, 
the description in the inchoate title, or in the act of Congress, must be such as 
will identify the land. If it will fit another place better or equally well it is 
defective, and will not protect the holder, who can show no original possession, 
against a subsequent location made under the authority of Congress. 

An attempt has been made to fix the location by means of a map of the city 
of New Orleans and of the plantations around it, purporting to have been made 
in 1802 by Trudeau, in obedience to an order of the intendant Morales, and of 
record in the land office. Had an order of survey been given on the requéte, 
we might perhaps at this distance of time presume, in the absence of the plat 
of survey and of the return of the surveyor, that the land was correctly re- 
presented on this map; but Lioteau, when applying for the confirmation of his 
claim, never pretended that an order of survey had been obtained nor a survey 
made, and rested his application exclusively upon his requéte and the statement 
of Ximenes thereon. Under this state of facts the map adduced does not make 
proof of the location, and there is other evidence in the record which raises a 
strong presumption of its want of accuracy. The defendant's claim is desig- 
nated onthe map as “terreno solicitado pr. Dn. Luis Lioteau.” Adjoining 
it is another claim designated as ‘‘ terreno solicitado pr. Dn. Guilberto Guille- 
mard,” which is also embraced within the lines of the patent of the plaintiffs 
and which nobody claims. The register of the land office who, in 1816, gave it 
as his opinion that the defendant’s claim had been confirmed by the act of 1814, 
had this map in his keeping, and must have been aware of the location it gave 
to that claim. The report of the same officer, made te the general land office 
in 1825, with a view to the location of General Lafayette’s patent, that this 
land was at that time vacant, shows that he disregarded the map, and that he 
must have considered the proper location of Lioteau’s claim to be on the other 
side line of Guasdiola’s land, that Jocation answering the description in the 
requéle equally weil. 

Had the United States parted with their title in favor of the defendant, this 
ease would rot be easily distinguished from that of Lefebyre v. Comau et al. 
11 La. 321. In that ease it was not shown that the settlement made by the 
defendant was upon either of the quarter sections which the plaintiff had ac- 
quired from the United States, and on that ground he was cast. In this case, 
no settlement whatever is shown to have been made by the defendant anterior 
to the date of the patent, and the calls of the requéte are indefinite, 

The defendant has failed to show either a title, or a possession upon which 
prescription can be based ; and we are clearly of opinion that the land in con- 
troversy was not Jawfully claimed by him when the patent issued to General 
Lafayette. 
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It is therefore ordered that the judgment in this case be reversed. It is 
further ordered that there be judgment in favor of the plaintiffs, and that they 
be forever quieted in their title and possession against all claims and pretensions 
of the defendant to the tract of land described in the petition, to wit, a triangu- 
lar piece of ground, lying in the rear of the city of New Orleans, bounded by 
Prieur street, Common street, and in the rear or west by a line running from a 
point on Orieans street, between Roman and Derbigny streets, to the corner of 
Miro and Common streets, and designated as squares nos. thirty-three, thirty- 
four, thirty-five, thirty-six, thirty-seven, thirty-eight, thirty-nine, forty, forty- 
one and forty-two, on a plan made by Louis Pilié, and deposited in the office 
of D. L. MeCay, notary public, representing lands granted by the United 
States to Major Genera] Lafayette, by letters patent dated the 4th of July, 
1825. It is further ordered that the defendant pay the costs in both courts. 





Gates v. BELL. 


A judgment rendered on a rule taken on a sheriff, to show cause why he should not be de. 
clared hable as surety, on account of his neglect to take the surety required by the court on 
releasing sequestered property, if not signed by the judge, cannot have the force of res ju- 
dicata, C.P. 546. 

A sheriff will not be personally responsible, where he acts under the orders of a court having 


jurisdiction in the matter. 

An express authority is necessary to authorise an agent to bind his principal, by a contract 
of suretyship, for a stranger. . 

A sheriff ordered by the court to release sequestered property on the execution of a bond by 
defendant with a certain person as surety, released the property en the execution of a bond 
by an agent of the person designated as surety in the name of the latter, but who having no 
express authority to bind his principal in such a contract, could not bind him as surety. 
Held, that though plaintiff's jadgment against his debtor is prima _facie evidence of the 
extent of injury in consequence of the sheriff’s failure to take the surety ordered, yet, that 
having acted in good faith, he will be responsible for such damages only as the plaintiff is 
proved to have sustained by reason of the bond not being ebligatory on the party by whom 
it was to have heen signed as surety; and where he is shown to have been insolvent at the 
date of the judgment against the principal, nothing can he recovered against the sheriff. 


PPEAL from the District Court of the First District, Buchanan, J. Bradford, 
for the appellant. H. D. Ogden, contri. The judgment of the court was 
pronounced by 
Surpet1, J. The property of the defencant was sequestrated, and he ob- 
ta’ned an order of court that the property be released on his giving bond with 
T. G. Chamberlin, as his surety, in the sum of $1500. Under this order the 
sheriff released the property to the defendant, upon his giving a bond in the 
usual form, with 7’. G. Chamberlin as surety, conditioned for the payment of 
euch judgment as might be rendered in the suit. The bond, however, was not 
signed by 7. G. Chamberlin personally, but by one G. Chamberlin, whe 
signed as his agent. Judgment having been rendered in favor of Gates against 
Bell, a fiert facias was iseued and returned nulla bona. When the bond was 
returned by the sheriff, objections were formally made to it in writing by the 
plaintiff. Among these objections was an allegation of a want of authority in 
G. Chamberlin to sign the name of 7. G. Chamberlin. A rule was simul- 
taneously taken upon the sheriff, to show cause why he should not be declared 
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liable as surety. Judgment was entered ex parle upon this rule against the 
sheriff, who accepted service of the rule but made no appearance. He was 
condemned to be personally liable to the plaintiff for his demand against the de- 
fendant Bell, in the same manner as the surety would have been. This judg- 
ment was never signed. Subsequently a rule was taken upon the sheriff, to 
show cause why judgment should not be entered against him as surety for the 
amount of the plaintiff’s judgment against Bell. There was judgment discharg- 
ing this rule, and the plaintii¥ bas appealed. 

It is urged that the jndgment-rendered on the first rule was res judicata 
upon the question ef the sherift’s responsibility as surety. The court below 
held otherwise, considering the first judgment against the sheriff as in the na- 
ture of a judgment by default. Whether it was properly socharacterised or not 
it seems to us inoperative as res justicata, from the fact of its being unsigned 
and consequently incomplete. C. P.546. See also C. P. 229. 

It is also urged by the plaintiff that the order of court, being ex parte, was no 
authorisation to take Chamberlin as surety. We think otherwise. Whether it 
Was erroneous or not te grant the order to bond ez parte, that order was the 
order of a court having jurisdiction in the matter, and as such was a justifica- 
tion to the sheriff. Baeon’s Abridgt. verbo Sheriff. Saffryv. Jones. 2 Barnwall 
and Adolphus 598. 

The next point taken hy the plaintiff is that G. Chamberlin, had no authority 
to sign the name of 7’. G. Chamberlin to the bond. The only evidence to 
establish such authority adduced by the sheriff is, a notarial power of attorney 
by which 7. G. Chamberlin, in his individual name, and in the name of his 
commercial firm of 7’. G, Chamberlin § Co. constitutes G. Chamberlin his and 
their true and lawful attorney in faet, general and special ; giving and granting 
unto the said attorney full power and authority. for and in his and their name, 
and to his and their use, to conduct, manage, and transact all and singular his 
and their affairs, business, and concerns of whatsoever nature, to open and 
answer all letters addressed to said constituent, to make and endorse promis- 
sory notes in his and their name, &c., to sign judicial bonds, and other judicial 
obligations and documents. We cannot concur with the district judge in the 
opinion that this power of attorney authorised the signature of the constituent’s 
name as surety, to the bond in question. There is nothing to show any connec- 
tion whatever of the constituent’s interests with the property bonded or the 
cause, nor that the contract was in any way directly or indirectly for the con- 
stituent’s use or benefit. An express authority was necessary to authorise the 
agent to bind his principal by a contract of suretyship for a stranger. The at- 
torney must be considered as having acted without authority, and therefore the 
bond is not, as directed by the court, a bend executed by 7. G. Chamberlin as 
surety. See Siainer v. Tysen, 3 Hill, 281. North River Bankv. Aymar. Ibid 263. 

‘The sheriff having given up the property sequestered without receiving suck 
a bond as was ordered by the court, the question then arises—what is his respon- 
sibility? Is he to be treated as though he were himself surety on the bond, 
and thus responsible for the judgment upon the default of the principal obligor, 
or is he only to be held liable for such damages as the plaintiff may have sus- 
tained by reason of the bond not being obligatory upon 7. G. Chamberlin? 
Some cases are to be found in the books in which the sheriff is held liable for the 
amount of the judgment, without abatement on account of mitigating circum- 
stances. For example, the case of a sheriff who has falsely retured bail, when 
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he took none. But with a few exceptions the general rule is well settled that, 
though the judgment recovered by the plaintiff against the debtor is prima 
facie evidence of the extent of the injury which the plaintiff has sustained by 
the officer’s breach of duty, yet it is competent for the officer to prove in miti- 
gation of the injury any facts shewing that the plaintiff has suffered nothing, or 
but little, by his unintentional default or breach of duty. 

In the present case the sheriff, evidently in good faith, intended and attemp- 
ted to comply with the order of the court ; and his mistake was upon a question 
of law—the interpretation of a poWer of attorney and the extent of the 
authority conferred by it—a mistake which should not be visited harshly upon 
him, especially when we find the judge who tried this cause taking the same 
view of the power as the sheriff did. We therefore consider this case one of 
those in which mitigating circumstances are to be considered; and the true 
enquiry is, what is the real and actual damage woich the plaintiff has sustained 
by not having a bond obligatory upon 7’. G. Chamberlin? 

The evidence is that, in March, 1842, Chamberlin was prosecuted in the 
Federal court by proceedings in bankruptey. It is also expressly admitted, 
that he was insolvent when judgment was rendered in this case against Bell. 
We cannot, therefore, say that the plaintiff would have been in any better situ- 
ation if Chamberlin had really been bound. It is possible that the plaintiff 
would not have been as well off. The attorney who executed his mandate is 
clearly bound himself, and non constat, under the evidence, that he is insolvent. 


Judgment affirmed. 





Knicut v. Lavve et al. 


In an action against part of the owners of a steamer, who, as commercial partners, were 
bound én solido, on a note, given for materials furnished for her equipment, whieh recites 
that “ the steamer and owners promise to pay, &c.,” and was signed by two of the part- 
ners who acted as agents for the rest, the latter will not be incompetent as witnesses for 
the plaintiff on the ground of interest in the event of the suit. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
T. R. Wolfe, for the plaintiff. Sigur and Bonfond, for the appellants. _ 

The judgment of the court was pronounced by 
Sure, J. This suit is upon a note signed by Dimitry and Plaisent, by 
which “the steamer Belle Creole and owners promise to pay ;’’ and also upon 
an account for materials farnished for the equipment of the steamer, in consid- 
eration of which the note was given. The articles of partnership, and the 
other matters established by the evidence in the ease of McAlpinv. Lauve, re- 
cently decided, 2 Ann. R. p. 1015, are also presented in the present case ; and 
the point of difference between that case and this is that, in McAlpin’s case, the 
furnishing of the materials for the steamer, through the partners and agents, 
Dimitry and Plaisent was established by witnesses as to whose competency 
there was no objection ; whereas, in the present case, Dimitry is the witness 
upon that fact, and a bill of exceptions was taken by the defendants to his com- 
petency, upon the ground that he had a direct interest in the event of this suit. 
The case of Mclilvane v. Franklin, 2 Ann. Rep. p. 622, was a case ap- 
proaching this: we there held Routh, the partner in a plantation, to be an in- 
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competent witness. In that case it is to be observed, that the sale of the goods 
was made to Routh,in Routh’s bame, and he was offered as a witness, to prove 
the partnership. In the present case, the partnership is established by evi- 
dence entirely independent of Dimitry’s testimony; and on the face of the 
note, Dimitry and Plaisent do not profess to bind themselves alone, but all the 
owners of the steamer. 

Before expressing our opinion as to the competency of Dimitry, it is proper 
to notice two cases upon which the defendants rely, and to point out the differ- 
ence which exists between them and the cases before us. In Shiras v. Morris, 
8 Cowen, 60, it was held, that an agent who had borrowed money, and drawn a 
draft on his principal to repay the lender, cannot, upon a refusal by the drawee 
to accept, and a suit against him for money advanced to his use, be called to prove 
his liability to reimburse the plaintiff. In that case there was nothing on the 
face of the bill to show that he was acting in a representative capacity; nor 
was there, independently of his own testimony, anything to show that the 
plaintiff advanced the money on the credit of the defendant, and not upon the 
individual credit of the witness. It seems to have been considered by the 
court, a case in which the witness’ own responsibility was involved in the 
result of the cause, so that he would be responsible if the plaintiff failed. 

In Sage v. Sherman, 25 Wendell, 430, the witness called by the plaintiff was 
the agent ofthe defendants to purchase lands. The suit was brought on drafts, 
drawn by the witness in his own name, and a note signed by him as agent, but 
not giving the names of his principals. The relation of the witness to the de- 
fendants, was that of agent merely. There was no partnership. It was con- 
sidered that the witness, being himself primd facie liable for the debt, was cal- 
led to fix this debt upon the defendants, and thus to create a new liability, by 
means of which he would become discharged. For it was said by the court 
that if the plaintiff adopted his acts as agent, and recovered against the de- 
fendants, he could not afterwards resort to him. It was upon this reasoning 
we find the court acted in Hickling v. Fiteh, 1 Miles’ Rep. 209. In that case, 
one Booth, a broker, bought stock in his own name, his principal, Fitch, being 
undisclosed and unknown to the seller at the time of the transaction. The 
seller sued Fitch, and offered the broker as a witness, but he was held incom- 
petent, the court saying that, having bought in his own name, he was primd 
facie liable to an action by the plaintiff; and that in such an action, a verdict 
against Fitch could be given in evidence by Booth to show that the plaintiff 
had adopted Fitch as the real party, and would preclude a recovery against Booth. 

We have looked into a great many adjudged cases bearing upon the present 
question, and find them conflicting—either side may be defended by authorities 
of great respectability ; and the subject, by reason of this conflict and its own 
inherent difficulty, is perplexing. In view of this uncertainty, we believe the 
safer course is, to sustain the competency of the witness in the present case. 
In all cases of doubtful competency the attainment of truth is, we believe, more 
likely to be accomplished by the admission, than the exclusion, of evidence, 
taking care of course to make due allowance in estimating the credibility of 
the witnesses. In adopting this course on the present occasion, there is one 
consideration suggested by a perusal of the authorities, which has impressed 
us very forcibly, and deserves particular notice. It is, that a judgment 
against these defendants.is no bar to a future action by the plaintiff against 
Dimitry for the whole debt. It is true that, if the plaintiff can obtain satisfac- 
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tion after judgment from the defendants, Dimitry will be discharged so far as the 
plaintiff is concerned. But the propability that, in consequence of the judg- 
ment, the plaintiff would seek and obtain satisfaction from the defendants rather 
than the witness, may be considered as not amounting to that legal certainty 
which may reasonably be required to justify disqualification. It is also to be ob- 
served that, if these defendants are compelled to pay, Dimitry, on his own 
evidence, is answerable to them for his contributive share ; and further, that 
the evidence he has given in this cause, is sufficient to enable the plaintiff to get 
a judgment against him for the whole debt. Weare therefure of opinion, that 
the court below did not err in admitting Dimitry as a witness ; and the only 
point which remains to be considered with regard to his testimony, is its eredi- 
bility. We find nothing in-the case to cast a suspicion upon it. On the con- 
trary, the other evidence corroborates and harmonizes with it. The case 
consequently stands upon the same footing as that of McAlpin v. Lauve; and 
the reasons for affirmance there given, are applicable to the present case. 
Judgment affirmed. 


ene ease 


Tarvy v. ALLEN et al. 


One who, having bound himself as bail for the defendant, in an action by a passenger against 
the master of a ship for the value of property lost through the neglect of the officers and 
crew, is compelled to pay the amount of the judgment obtained against the master, will be 
subrogated tothe judgment so paid by him and its incidents, and will have the recourse 
which the master would have against the owners of the ship had he paid the judgment; 
bat he will not be subrogated to the original cause of action resulting from the neglect of 
the master, so as to affect other parties by his having paid the judgment against the latter, 
and to entitle him to recover the amount paid from the owner of the ship. 


PPEAL fromthe Fourth District Court of New Orleans, Strawbridge, J. 
Hornor, for the appellant. Winthrop and Watts, for the defendants. 

The judgment of the court was pronounced by 
Eustis, C. J. Heald, a passenger on board the ship Deucalion, from Bos- 
ton to Mobile, sued the defendant Allen, who was master of the ship, for the 
sum of $300;. being tle value of the contents of a chest lost in the bay of 
Mobile, through the carelessness and neglect of Allen and others, the crew of . 
said ship, and recovered judgment for the amount in the county court of Mo- 
bile county, Alabama. The plaintiff was Allen’s bail, and was condemned to 
pay the amount of the judgment and costs, which he accordingly paid ; the 
judgment and costs ammounting to $357. The plaintiff, as subrogated by the 
effect of law to the rights of Fleald depending on the original cause of action 
resulting from the neglect of Allen, has brought his action against him and also 
the owner of the ship. There was judgment against Allen and in favor of the 

owner, and the plaintiff has appealed. 

We held recently in the case of Trent v. Calderwood, 2 Aun. R. 942, that 
a surety on a twelve month's bond on paying it was subrogated to allthe rights 
of the creditor against the debtor in the bond, but that he acquired no rights 
whatever beyond the contract to which he was a party, and none consequently 
in the judgment under which the property was sold for which the bond was 
given. This decision was founded upon the consideration that the third para- 
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graph of article 2157 of the Code, which provides that subrogation takes place 
of right for the benefit of him who being bound with others, or for others, for 
the payment of the debt had an interest in discharging it, related to those who 
were originally bound by the contract: and that where a party made a separate 
contract of suretyship, or the like, in favor of one of the persons thus original- 
ly bound. the contract was personal, or applicable only to him, and gave the 
party thus contracting ne rights wader the primitive contract except those which 
belonged to the original debtor. Thus Tardy, by paying the judgment against 
Allen, would be subrogated to the judgment which he paid and its incidents, 
and would have the recourse which Allen would have against the owners of 
the vessel had he paid the judgment. Our views on this subject did not con- 
cur with those entertained by the Supreme Court in the case of Cor v. Bald- 
win, 1 La. 408. The decision in the case of T'rent v. Calderwood, was found- 
ed on the authority of Pothier on Obligations, § 441 and 519, and 7 Toullier, 
147, 148. 

As it is not necessary for the decision of this case, nothing farther need be 
said in respect to our own jurisprudence on this subject. It was deemed ad- 
visable to notice the case of Trent v. Calderwood, as it was decided in the 
western district, and has not yet been reported. [Since published, see 2 Ann. 
R. 942.] 

The contract of bail was entered into, and the judicial proceedings were all 
had, in the State of Alabama, in which the common law prevails. We have 
examined the authorities referred to by the counsel for the plaintiff, but do not 
find that they support the principle contended for by him. We are of opinion 
that the suhrogation to the original cause of action did not inure to the plaintiff, so 
as to efiect other parties by his paying the judgment against Allen. The judg- 
ment rendered in favor of the plaintiff against Allen is not complained of; and 
we think the District Court did not err in rendering judgment for the owner of 
the ship. Judgment affirmed. 





Tue Stare v. Harris. 


Sec. 4 of the stat. of 1 April, 1835, which provides that “ all bonds and recognizances taken 
by the associate jadges, mayor, or recorder, within the city of New Orleans, for the public 
peace or in criminal matters generally, shall, when forfeited, be recovered by the city at- 
torneys for the use of the corporation of New Orleans,” includes among the bonds which 
are to inure to the benefit of the city, bonds returnable before the District Court as well as 
those which are returnable before the mayor, associate judges, orrecorder. The stat. of 
11 March, 1837, ch. 104, indicates no intention on the part of the legislature to change the 
destination of the proceeds of these bonds, when collected. 

The stat. of 8 March, 1836, dividing the city of Now Orleans into three municipalities, did 
not abolish the old city corporation, nor deprive it of the right of suing for the amount of 
forfeited bonds and recognizances, directed by sec. 4 of the stat. .of 1 April, 1835, to be 
recovered for its use. r 


PPEAL from the First District Court of New Orleans, Kennedy, J. 

presiding. Morel, for the city of New Orleans, appellant. J., and H. 

H. Strawbridge, for the Charity Hospital. The judgment of the court was pro- 
nounced by 

Kine, J. This isa contest between the city of New Orleans and the Chari- 
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ty Hospital, in relation to their respective rights to receive the proceeds of a 
bond, taken before the recorder of the Second Municipality, for the appear- 
ance of Abraham H. Harris before the District Court, to answer to a criminal 
charge. The bond was forfeited, and a judgment rendered for its amount 
against the principal and surety, which was affirmed by this court in May last. 
2 Ann. Rep. p. 516. After the sum was collected, the attorney for the corpo- 
ration of New Orleans: intervened, and claimed that it be paid over to the city 
under the 4th section of the act of 1835 (Sess. Acts, p. 179), which provides 
* that all bonds and recognizances taken by the agsociate judges, mayor, or 
recorders, within the city of New Orleans, for the public peace, or in criminal 
matters generally, shall, when forfeited, be recovered by the city attorneys for 
the use of the corporation of New Orleans, all laws to the contrary notwith- 
standing.”” The State and Charity Hospital answered this intervention, and 
claimed the amount of the bond under the act of the 11th March, 1837, p. 73, 
which is in these words: “* The treasurer of the State is hereby authorised and 
required to pay, upon the warrant or warrants of the president of the board of 
administrators of the Charity Hospital, to the order of the treasurer thereof, 
quarter annually,the nett proceeds of all sums of money which may be collected 
and paid over into the treasury of the State arising from the recovery of for- 
feited bonds and recognizances, and fines which may be assessed in criminal 
cases and for contempt of courts: provided that not more than $40,000 shall 
be paid in any one year.” The district judge awarded the amount of the bond 
to the Charity Hospital, and the city has appealed. 

It is contended on the part of the State that the bonds and recognizances 
referred to in the act of Ist April, 1835, which are, when forfeited, to inure to 
the city, are those which are returnable before the mayor, associate judges, or 
recorder, and not those which are returnable before the District Court, and 
which when forfeited are to be collected by the attorney general under the act 
of 1837. (Sess. Acts, p. 99.) The language of the statute does not, in our 
opinion, authorise this construction. The act gives to the corporation of New 
Orleans all bonds, taken within its limits by certain officers ‘for the public 
peace or in criminal matters generally.” These terms include as well bonds 
for appearances before the (former Criminal, at present) District Court, as those 
for appearances before the recorder. This interpretation is not inconsistent 
with the provisions of the act of the 11th March, 1837, relied on by the State. 
The operation of the former is confined exclusively to bonds and recognizances — 
taken by certain officers within specified limits; the latter extends to bonds 
taken by other officers in the city of New Orleans, and to bonds, recognizances, 
and fines collected in other parishes of the State. State v. Desforges, 5 
Rob, 253. There is no conflict between the provisions of the two acts, Full 
effect may be given to both. No inference of an intention on the part of the 
legislature to change the destination of the proceeds of these bonds when col- 
Jected, can be drawn from the act of 11th Mareh, 1837 (p. 99), directing the 
attorney general and district_attorney to collect certain bonds, the collection of 
which had previously been entrusted to the city attorneys. It is to be pre- 
sumed that motives of public” policy suggested the change, and induced the 
legislature to confide to its own officers the eontrol «f those which were for 
appearance before the Criminaj_and District Courts, and to provide a summary 
proceeding for enforcing their collection, That statute is not in conflict either 
with the act of 1835 giving certain bonds to the city, nor with the act giving the 
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proceeds of others to a certain amount to the Charity Hospital, and is silent as 
to the disposition to be made of the proceeds when collected. The control 
of the bonds was wisely lodged in the Criminal and District courts, as a means 
of coercing the attendance of parties bound to appear before them, as long as 
their use was necessary to that end; but the proceeds when collected were 
left to be distributed as directed by other laws. 

But it is contended that, in 1836, the office of city recorder was abolished by 
the division of New Orleans into three distinct municipalities, each having its 
own recorder ; that the repeal of the old city charter and abolition of the old 
city officers involved so far a repeal of the act of 1835; that the bond in ques- 
tion was taken by the recorder of Municipality No. two, and not the recor- 
der of the city, who is contemplated by the act. This question can no longer 
be considered open. It was directly presented and decided in the case of the 
State v. Labatut. 8 Rob. 33. The late Supreme Court held in that case that, 
the act dividing thecity into municipalities did not abolish the old city corpora- 
tion, nor deprive it of the right of claiming the amount of forfeited bonds and 
recognizances, directed by the 4th section of the act of 1835 to be recovered 
for its use. 

It is not necessary to enquire whether the act of the 1st June, 1846 (p. 78), 
by which the city courts were abolished, has, in any respect, repealed the law 
under which the city claims. The rights of the corporation accrued prior to 
the passage of that act. 

It is therefore ordered that the judgment of the District Court be reversed. 
It is further decreed that the nett proceeds of the bond in controversy, executed 
by Abraham H. Harris and Samuel Moore, be paid to the intervenors, the 
mayor and commissioners of the general sinking fund of the city of New Or- 
leans ; the appellees paying the costs of both courts arising out of this litiga- 
tion. 





Daty v. Van BENTHUYSEN. 


A court may assess damages without the intervention of a jury. Art. 313 of the Code of 
Practice relates to the assessment of damages under judgments by default. 

In an action for damages against the publisher of alibel, proof of damage resulting from the pub- 
lication is not necessary to entitle plaintiff to recover. Per Curiam: The actual pecuniary 
damage in actions of this kind can rarely be proved or computed, and is never the sole rule 
of assessment. 


PPEAL from the Second District Court of New Orleans, Canon, J. Larue 
for the plaintiff, cited C. C. 1928, §3, 2294. Starkie on Slander, 140, 
Durant, for the appellant. The judgment of the court was pronounced by 
Eustis, C.J, This is an action for damages for the publication of a libel 
against the plaintiff, in the defendant’s newspaper called the Southerner, in the 
city of New Orleans. The damages were laid at $10,000. The defendant en- 
deavored to establish, under his answer, the truth of the statements made in the 
publication, and that it was made with good motives and for justifiable ends ; 
but the evidence established no defence to the plaintiff's action. The judge 
before whom the cause was tried gave the plaintiff judgment for $500, and the 
defendant has appealed. 
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The appellant has assigned as error that the cause was tried by the court, 


Van ~ and that the law required that in this and similar cases, where from the nature 


of the demand damages are to be assessed, that they should be assessed by a 
jury. Article 313 of the Code of Practice, relied on by the counsel, has always 
been held to relate to the assessment of damages under judgments by default. 
The power of courts to assess damages in all cases, we do not think can be 
drawn in question. 

Itis said that no proof of any damage resulting from the publication of the li- 
bel was offered by the plaintiff, and that, in the absence of any proof, there was 
no power in the court to assess damages, there being nothing before the judge 
to which his legal discretion could be applied. The libel in this case was of the 
gressest kind; its inevitable tendency was to defame and degrade the plaintiff 
as a citizen and a member of society ; and the publication was entirely unjustifi- 
ed by any legal or moral duty on the part of the defendant, or in the fair and 
legitimate protection of his rights. The actual pecuniary damage in actions of 
this kind can rarely be proved or computed, and is never the sole rule of ussess- 
ment. 

Tillotson v. Cheetham, 3 Johnson, 63. Sedgwick on Damages, 36, 45. Do- 
mat, Sup. au Droit Public, lib. 3. Erskine’s Inst. Law of Scotland, 576 and 
notes. Merlin’s Rep. verbo Injure. Stewart y. Carlin, 2La.72, Kernan v. 
Chamberlin, 5 Rob. 116. : 

The sum allowed to the plaintiff is considered by his counsel as a sufficient 
vindication of his client’s character from the attack made upon it, and he has not 
asked that the judgment be disturbed. The defendant has, we think, shown 
no ground on which the amount can be held to be excessive, for the injury he 
has done to the plaintiff. Judgment affirmed. 





SPANGENBERG v. BIGELOW. 


An appeal mast be dismissed where the record does not show that the amount in dispute ex- 
ceeds three hundred dollars. 


PPEAL from the District Court of New Orleans, McHenry,J. Durant, . 
for the plaintiff. Upton, for the appellant. The judgment of the court 

was pronounced by 
Supett, J. There is nothing in the pleadings or proceedings anterior to 
judgment, to show the matter in dispute in this case exceeds $300. After 
judgment a petition of appeal was presented, in which there is an allegation to 
the following effect: “« There is errror to his great injury and damage, viz: to 
his damage in a sum far above $300.” This allegation is ‘vague; but if it be 
eonsidered as sufficiently alleging that the matter in dispute exceeded $300, 
still it is to be observed that a rule was taken by the plaintiff to show cause why 
the order of appeal should not be rescinded upon various grounds, among which 
was that the matter in dispute did not exceed in value $300. An issue was then 
tendered in the court below upon this question of fact, upon which a full oppor- 
tunity was presented to the defendant to offer testimony as to the amount. This 
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opportunity was not embraced ; no testimony was offered; and, being without Sraycexserc 


any thing before us to establish our right to consider this cause, the appeal must 
be dismissed. See Plique v. Bellomé, 2 Annual Rep. p. 293. 
- Appeal dismissed. 





Roserts, for the use of the Trustees of the Bank of the United 
States v. Stank et al. 


Section 7 of the aet of the Mississippi legislature of 21st Febraary, 1840, which declares, that 
it shall not be lawful for any bank in that State fo transfer, by endorsement or otherwise, 


any note, bill receivable, or other evidence of debt, was intended solely for the benefit of 


the debtors of those banks ; and the privilege which it eonferred on them, of paying the 
banks in their own notes, might be waived by the debtors. The transfer of the notes does 
not place a party claiming under it, in the position of one to whom courts can give no as- 
sistance in enforcing his contraet, as in case of a plaintiff seeking to enforce an immoral 
or unlawful contract. 

In an action on a written obligation payable in the notes ef a particular bank, jadgment will 
be rendered for the sum mentioned in the obligation, reserving to the defendant the right 
to discharge it in notes of the bank designated in the instrument; and not for the value 
of the sum for which the obligation was executed, inthe notes of the bank at their actual 
value at the time of the breach of the contract by the debtor. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
The facts of the case are stated in the opinion of the court infrd. _ 


Bradford and T. A. Clarke, for the plaintiff. The true consideration of the 
new notes of the defendant, arose out of the agreement in pursuance of whiclr 
they were executed. The proper test of the transaction between the plaintiff 
and the Planters’ Bank is, to enquire what were the rights thereby acquired 
to the plaintiff? After he had obtained possession of the notes of Stark, did 
he hold them as transferree, with the right to sue upon and collect them, or 
were they extinguished in his hands? There can be no difficulty in the 
answer to this question. The plaintiff acquired no right of action upon the 
notes. His action must have been upon his agreement with the defendant. 
The notes were extinguished and discharged by his settlement with the bank. 
If this view of the subject be correct, the act of 1840 has no application to this 
case. It prohibited the bank from transferrmg the notes of the defendant, but 
not from receiving payment of them. 

The act of 1840 was unconstitutional, because it violated that clause of the 10th 
section of the first article of the constitution of the United States, which pro- 
hibits a State from passirg a law impairing the obligation of contracts; and also 
violated a similar provision contained im the latter clause of the 18th section of 
the 1st article of the constitution of the State of Mississippi. 

The object of the act of 1840, was to enable the debtors of the banks, under 
all circumstances, to pay their debts in the notes of the banks. The act 
therefore prohibited all transfer of the notes, bills receivable, and other evi- 
dences of debt held by the banks ; and annexed, as the penalty for the violation 
of the act, that the action of the assignee on such instruments should abate on 
the plea of the defendant. This penalty was provided for the sole benefit of 
the debtors of the banks, and gave them a right to have such actions abated, or 
not, at their discretion. Such is the result of the decision of the courts of 
Mississippi. See Planters’ Bank v. Sharp et al., 4 Smedes and Marshall, 17. 
Hazlip v. Leggett, 6 Ibid. 331. Lanier v. Trigg, 6 Ibid. 641. Bank of Colum- 
bus v. Thompson, 7 Ibid. 443. Roben v. Benton & Manchester Co. 7 Ibid. 724. 
The debtor who desires to avail himself of the act, must do so in the 
mode pointed out by it. The act does not enjoin it upon the debtor to plead 
in abatement. lt gives him a right, which he may exercise, or which he may 
waive. He may avoid the transfer of the claim against him, or he may ratify 
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Roserts. iit, at his option. His ratification may be either expressed or implied—any act 


v. 
Starx. 


by which the transferree is recognised as the creditor, amounts to a ratification. 
In this case Stark, it is averred, novated his debt, in favor of the transferee, 
The novation was made on longer credit, and different terms of payment. 
There could be no more effectual ratification of the transfer. It was a ratifica- 
tion for a good and valuable consideration. The original notes were discharged 
and extinguished by novation, and there was a good and sufficient consideration 
for the new notes. The action of the plaintiff on the new notes, comes 
neither within the letter nor spirit of the statute. 

Finally, the defendant insists that the judgment is erroneous, because the 
notes were payable in the notes of the Bank of the United States; whereas 
the judgment is rendered for money or notes of the Bank of the United States, 
In support of this objection he has referred to various authorities, to show 
what remedy could be had on such notes in the State of Mississippi. It is be- 
lieved that there can be no question as to the proper meaning of the contract 
between the ies in this case. The obligation was for money, payable in 
the notes of the Bank of the United States. It was an alternative obligation, 
which the debtor might discharge in specie, or in notes, at his option. Rankin 
v. Saunders, 6 Howard, 52. Brooks v. Hubbard, 3 Cowen, 58. Gleason v. 
Pinney, 5 Wendall, 393. Sedgwick on Damages, 242, 281, 282. It cannot 
be doubted, that a tender of either specie or notes, at the maturity of the notes, 
would have been a good tender. In the default of the debtor, perhaps 
the only remedy of the creditor, in the State of Mississippi, would be 
an action for damages to be determined, and the value of the bank notes in 
specie, at the maturity of the notes. Certainly no such judgment as the one 
rendered in this case could have been obtained in the courts of law. But the 
form and character of the remedy which the creditor may have, is determined 
by the law of the forum. The judgment in this case, whatever might be 
thought of it in Mississippi, is one which is entirely competent to the courts of 
Louisiana to render. It pursues the contract, and adjudges the debtor to the 
specific performance of it. It requires the defendant to do exactly what he 
agreed todo. He is ordered to pay his debt in money, with the privilege how. 
ever of discharging it in notes, according to his contract. 

Moise and W. M. Randolph, for the appellant. 1st. The assignment of 
the original notes to Roberis, was null and void. He took nothing by the 
transfer, and never could have maintained an action for the amount. Stat. 
of Mississippi of 21st February, 1840, s.7. The constitutionality of this act 
is settled. See Hyde v. Planters’ Bank, 5 Rob. 416. Williams v. Planters’ 
Bank, 12 Rob. 125. Marshall v. Grand Gulf Railroad Co., 11 Rob. 190. 
Greenv. Baldwin, 11 Smedes and Marshall, 661. The legislature of Mississip- 
pi, by declaring that.‘‘it shall not be lawful for the banks to assign their notes, 
bills receivable, &c., meant to attach nullity to the act of transfer itself. Rob- 
erts took nothing by the assignment of Stark’s notes, and could not havé main- 
tained an action onthem. No action can be maintained on a contract made 
in fraud of the law. aw v. Hodson, 11 East, 300. Bravov. Turner, 7 Term 
Rep. 630. Wheeler v. Russell, 17 Mass. 280. Cotton v. Brien, 6 Rob. 115. 
Booth v. Hodgson, 6 Term Rep. 409. Mitchell v. Smith. See also, 1 Binney, 
117. 6 Binney, 329. 3 Merivale, 471. 5 Mass. 239. 2nd. The notes given in 
renewal are subject to the same defences which might have been made to 
the original notes. 8 Mart. 422. 5 Mart. N. S.157. 5 Rob. 498. 6 Rob. 115. 
Davis v. Holbrook, 1 Ann. Rep. 176. Armstrong v. Toler, 11 Wheaton, 258. 3d. 
The judgment rendered is erroneous, because the notes are on their face * pay- 
able in notes of the Bank of the United States,” and the judgment is for mone 
or notes of the United States Bank; whereas the true criterion of indebt 
ness was the value of the notes of the United States Bank at the maturity 
of the obligation sued on, and there is no allegation or proof of such value. 
Suppose the defendant does not pay in the notesof the United States Bank 
—suppose those notes are not to be had at this time—is the execution good 
for the same. amount of specie? Clearly not. If the United States Bank's 
notes, were below par, an alternative judgment that Stark should pay in those 
notes or in funds at par value, would be to impose a penalty. Now, the true 
indebtedness of Stark is, the value of United States Bank paper at the matu- 
rity of the obligation sued on. A. promised to pay B, $800 in such bank notes 
as are received in deposit in the ‘‘ Hopkinsville Branch Bank. By the court: 
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evidence of the specie value of such paper ought to be admitted, and thatval- Roseats 


ue is the criterion of damages. Littell’s Rep. vol. 3, 245. Anderson v. Ewing. 
See Burnalane & Co. v. Genirys, 7 Munroe, 354. A. sued B. im an action of 
debt, to recover a certain amount payable in Philadelphia funds. But the 
court held that *« debt” was not the proper action. ‘ The legal acceptation of 
« debt” is, ‘a sum of money due by certain and express agreement, where the 
quantity is fixed and specific, and does not depend on any subsequent valuation 
to settle it”—citing 3 Blackstone p. 153. By the court: The thing contracted 
for is not specifically recoverable. ‘The plaintiff might, in an appropriate action, 
recover the value of Philadelphia funds, in damages, and a jury in their dis- 
cretion might, in addition to that value, give them interest on that value; but 
they cannot, in any form of action known to law, recover Philadelphia funds 
specifically.” January v. Henry, 2 Munroe’s Rep. 58. Directly in point is 
the case of Gordon v. Parker. The case was this: “*$5,00v. Due George 
S. Smith, or bearer, five thuusand dollars, payable in Brandon money. Jack- 
son, January 26th, 1839.” By the court: ‘The contract was, to pay ina 
certain species of bank notes, and their value at the time of the date of the 
due bill, should have been ascertained by the assessment of thejury as the 
measure of damages.” The court reasserted the principle which it had pre- 
viously decided in Bonel v. Covington that. “the verdict,” on a note payable 
in current notes, *‘ must be for the value of the current notes in specie, at the 
time payment should have been made.” 2 Smedes and Marshall’s Rep. 495 
The Supreme Court of this State. in the case of Hunter v. Spurcock, in de- 
ivering judgment on a note payable in cotton, held thatit was proper to set 
out the note and the breach of the contract, to enablethe plaintiff to recover 
the value of the note in damages, 3 La. 97. 

The judgment of the court was pronounced by 

Eustis, C.J.* This is an action brought on three promissory notes drawa 
by the defendants in favor of the plaintiff or order. They are the first of a se- 
ries of twelve notes which, it is alleged, were given to the plaintiff in renewal 
of certain notes on which Stark, the only defendant before us, and another, 
were indebted to the Agricultural and to the Planters’ banks in Mississippi. 
The banks assigned these notes to the plaintiff for the benefit of the assignees 
of the late United States Bank of Pennsylvania, to whom they were indebted. 
It is alleged that the transfer of those notes to the plaintiff was in violation of 
a statute of the State of Mississippi, and was consequently null and void, and 
gave no right of action to the plaintiff; and that the notes now sued on, being 
given in renewal of the original notes held by the banks, were not only without 
any good or sufficient consideration, but that the consideration was unlawful 
and against the public policy, and in direct violation of the statute, of Mississip- 
pi, where the whole transaction originated and was completed, and under whose 
laws tbe rights of the parties litigant must be determined. There was judg- 
ment for the plaintiff, and Stark, one of the defendants, has appealed. The 
case has been argued at bar on the grounds thus presented, and we proceed to 
consider them without any reference to any question which might arise as to 
the facts of the case, as authorising such a defence in this action. 

The question which we are called upon to decide is, whether, with the con- 
sent of the debtor, the notes for which the notes sued on were given could be 
transferred by the bank which held them to the plaintiff, so as to create a legal 
obligation on the part of the debtor to discharge them, when thus transferred, 
in the hands of the assignee. The section of the act of the legislature of 
Mississippi which, it is said, destroys absolutely any right of transfer on the 
part of the bank, is in these words : 

“ And be it further enacted, §c., That it shall not be lawful for any bank in 





*Suuwe xt, J., having been of counsel, did not sit on the trial of this case. 
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Ressare this State to transfer by endorsement or otherwise any note, bill receivable, or 


other evidence of debt ; and, if it shall appear in evidence upon the trial of any 
action upon any such note, bill receivable, or other evidence of debt, that the 
same was so transferred, the same shall abate upon the plea of the defendaht.” 

In the case of Haslip vy. Leggett, 6 Smedes and Marshall’s Rep. 327, it was 
held by the High Court of Errors and Appeals of Mississippi that, in an action 
against the maker of a note payable to a bank, by the endorsee of the bank, the 
defence which this statute affords to the debtor could not be made under the plea 
of the general issue, but only be reached by a plea inabatement. The case of the 
Planters’ Bank v. Sharp is referred to in the opinion of the court, and in that 
case Chief Justice Sharkey, in reference to this section of the statute, makes use 
of this language : The language of the statute is very broad, it is true, but still we 
must look at its spirit and meaning. If the object of the legislature be apparent, 
it should be so construed as to accomplish that object, and there it ghould end.” 
“ | regard this provision not as a punishment on the bank, by compelling a forfeit- 
ure of its right of action, but as intended solely and exclusively for the benefit 
of bank debtors. Bank paper was then very much depceciated and the country 
was full of this depreciated currency, and it was designed to secure to debtors 
the right to pay the banks in their own notes. By allowing them to transfer 
their notes, debtors would have been compelled te pay the endorsees in the con- 
stitutional currency.” 4 Ibid. 17. And in the ease of the Commercial Bank v. 
Thompson, 7 Ibid. 448, the Chief Justice, in delivering the opinion of the 
court, says: “‘The act prohibiting the assignment of notes was intended for 
the benefit of the makers of the notes, and they may waive their right to in- 
sist upon it, if they will.” 

We think that the exposition-of the policy of the State, and the construction 
thus given ta the statute is not impugned by the the opinion of the court deliv- 
ered bythe same judge in the case of Robson and Allen v. The Benton and 
Manchester Railroad and Banking Co. decided at the same term, Nov. 1846, 
7 Ibid. 725. 

The decisions appear to us to be conclusive on this point. The policy of 
the State is declared by its courts of the last resort, to have been the security 
of the right of debtors to pay their debts to the banks in their several notes, 
and to prevent a violation of that right, and the statute vests in the debtor the 
option of waiving or insisting on the privilege which it conferred, which was 
created for his benefit in furtherence of the public policy. The transfer of 
these notes does not place the party claiming under it, in the position of one 
to whom courts can give no assistance in enforcing his contract, as in cases of 
a plaintiff seeking to enforce an immoral: or unlawful contract. The consid- 
eration of the notes sued on we, therefore, hold to be lawful and adequate. 
The notes sued on are in the form of promissory notes, with a reservation of 
a right to discharge them in the notes of the Bank of the United States. 
The judgment is in conformity therewith, and, as we conceive, in accordance 
with the true intent and import of tne notes. 


Judgment afirmed.* 


* Prentiss and Finney, prayed for a re-hearing in this case. The judgment of the 
court below is erroneous Lhe: That it bo jodement for so much some, with the 
privilege of dischargi ‘the same in the notes of the Bank of the United States. De- 
fendant contends that his contract did not authorise such a judgment, and that the only 
legal j nt which was warranted was a judgment for damages, which damages 
should have been the ascertained value of the United States Bank notes at the time of 
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trial, before he was entitled to a judgment at all. 

First. The contracts sued on are to be construed, as to their meaning, extent, force, and 
obligation, by the laws of Mississippi, in which State they were executed and made pay- 
able. 


Second. Construed by the laws of Mississippi, the contracts sued on are not obligations 
for the payment of money, either absolutely or in the alternative, but simple obligations 
for the payment or delivery of a certain enumerated amount of United States Bank 
notes ; are not alternative obligations at all. This point is well settled by the fol- 
lowing authorities: The first case in which the question is raised, is Bonel v. i 
aoe of ares ae ne eakeey sae he GO eepeleln Ge coats 

i pon this point the 
court says, p. 327: “ In determining that the plaintiff is entitled to the notes of the banks 
mentioned, that were current on the day the note sued on:became due, we do not de- 
cide that he was entitled to claim the amount in specie. If there was any difference 
between the current notes of those banks, if there were any such, and specie, it may be 
eotmated by So Say, and fie Aeteatante ebowes Sip i Their 
verdict must be for the value of the current notes in specie at the time payment should 
have been made.” The next case in which i is i 


NN eee that if the defendant i 
not take e at ity of hi 
nein ihe dtece by ening h appe athe maa 


payable on its 
Chief Justice Sharkey says, p. 105: “Taking for the present the law to be as stated, we 
shall endeavor to draw the distinction between this contract and those which have given 
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currency striking 
cific article. ‘The extent of the obligation is the thing .to be paid ; such contracts 
cannot be interpreted so as to enlarge the obligation. failure to entitles 
plaintiff to recover the value only, as equivalent to what he would have received on 
voluntary payment. The extent of the liability or undertaking is limited by the terms 
inne gy But this is not a note for so much payable in a certain description of 
currency,” 

This view of the Mississippi court is conclusive as to the true construction of a note 
payable on its face in bank paper. ‘These are notes “ for so much payable in a certain 


description of currency.” “The extent of the obligation is the thing agreed to be paid.” 
The obligee can only call for that thing; “a failure to rm entitles the plaintiff to 
recover the value only.” Now, what is the thing a here to be paid? They are 


** notes forso much payable in a certain description of currency, viz: United States 
Bank notes! What does the failure to perform entitle the plaintiff to recover? “The 
value only,” says Chief Justice Sharkey. But the court below, in the present 
case says, if the defendant ne os eee his obligation to pay United States 
Bank notes, the plaintiff shall be entitled to recaver, 

amount, in good money. What right had the court below to attach te the breach of the 
contract a greater penalty than the law attaches to it? But we will cite an additional 
case to show that this question is no longer a matter of argument in Mississippi. In the 
casc of Gordon v. Parker, 2 Smedes and Marshall, 485, suit was instituted on the fol- 


lowing note: 
** $5,000. Due George S. Smith or bearer, five thousand dollars, in Bran- 
don money. Jackson, January 26, 1839. Nt - Gorpon.” 
This obligation is in all respects sumilar to those under consideration. There is no dif- 
ference whatever pm Sian unpliod force of the oni e This court then 
would (according to opinion implied in its affirmance the judgment below) con- 
‘ann oe cuaehinore cited as an alternative obligation, and say that a judgment for 
$5,000 in constitutional currency, with the privilege of discharging it by the payment of 





75 
Boserts 
Srax. 
































































SUPREME COURT OF LOUISIANA, 


RoseERts SS aie creee, Wael ton veld judgment, and in accordance with the terms 


is not the construction put upon it by the laws of 
After a very elaborate at bar, the court construe the obligation thus, p. 495, of 
the volume cited: “The contained an averment that the term Brandon money 
meant the notes of the Mississippi and Alabama Railroad Company, at Brandon, Missis- 
The defendant below requested the court to charge the jury that the measure of 
in the case was, the value of the Brandon paper at the matu- 
due bill, with interest, The contract was to pay in a certain ies of 
and their value at the time of the date of the due bill should have as- 
ee en eee This was so decided by this court 
in the case of Bonel vy. Covington.” Now the Supreme Court of Mississippi say. “‘ the 
eontract was to pay in a certain species of bank notes; in other words, that it wasa 
slaagie.cnd claghe clligation 10 pay 2 certain thing, at a certain time, and that the only 
penalty of non-payment is the value of the thing at that time. This court says that a 
similar jon is an alternative one, and that the penalty for not paying the United 
States notes is, not their real specie value, but their full nominal amount in 
money. Even should this court believe its own construction correct, yet i is reapectially 
eee ee eee 


to the present j t it is true the defendant has still the privil <— 
tng ts Wanes Shanes Deak owe tar whet we complain of is that the jetguem 1 i 
Fg in case of non-payment, the penalty of the full nominal amount in good money. 
ow we have attempted to show that, by law, the penalty of non-payment of the 
bank notes, is their value in ie at the time they have been paid according to the 
terms of the contract. Sut Gens te weothair wneds of testing Gre ccrtectnees of this judy 
ment ; if it be a valid judgment and in accordance with the true meaning of the con- 
tract, then it is equally binding upon the plaintiff as the defendant. The facts of this case, 
whieh we resist the judgment, are, that United States Bank notes at the maturity 
the obligations sued on were worth only forty or fifty cents in the dollar. This is the 
true eriterion of ee ee At present these notes have appre- 
pene het one ighty-five cents in the dollar. But suppose, on the other hand, the 
notes had i and were now only five cents in the dollar, would the plain- 
tiff be bound to take them, when at the maturity of the obligation they were worth fifty 
eents in the dollar? It seems clear he would not. He would have been entitled, in 
damages, to the value at that time, and could not be compelled to take them in present sa- 
tisfaction. ‘This has been directly decided in Mississippi in the case of Lanier v. Trigg, 6 
Smedes and Marshall, 641. The note sued on in that case had belonged te the Hernando 
Bank, and under the law of Mississippi was payable, even in the hands of an assignee, 
in the notes ofthat bank. The defendant pleaded a tender of Hernando Bank bills, made 
ee ee Greer en oe eee See ee the tender was not good, 
gave the following reasons, p. 645: “The plaintiffs were entitled to the Hernando 
Bank bills, taking the plea to be true, on the day the obligation became payable. The 
same nominal amount, six months afterwards, in such bills, might be of much less value. 
ee ree Cone eae be the value of the 
article at the time of the breach, not its value six months The rights of the 
became fixed on that day.” Pilaintiff’s counsel has suggested in his brief that this 
though it would not be good in Mississippi, is still good in Louisiana under our 
practice. We admit that the remedy is local, but this is not a question of remedy. It is 
a question as to the ing and construction of a Mississippi contract ; to solve this 
jon we appeal to Mississippi law, Re-hearing refused, 
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Smrra v. Warp et al. 


A shipment of specie made by a factor to his principal, without any letter of advice or other 
notice of the consignment, cannot be viewed as made with proper care, and with that atten- 
tion to the interests of the principal which the factor is bound to bestow; and if lost or 
stolen before reaching the principal, the loss, as between the principal and factor, must 
borne by the latter. o 


AS AL from the Fourth District Court of New Orleans, Strawbridge, J. 

Mount, for the appellant, cited 5 Smedes and Marshall, 268. 7 Wendell, 
320. 5 Cowen, 379. 2 Starkie on Evid. 594. 3 Mass. 249. Metcalf & Perkins 
Dig. 333. 6 Leigh 82. 8 Cowen 200. 2TermR. 70. Prentiss and Finney, 
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for the defendants. The judgment of the court was pronounced by 

Eustis, C. J. The defendants were the factors of the plaintiff, who resides 
at Marion, a village on tne Yazoo river, in the State of Mississippi. They are 
sued for the balance of their account, the amount of which is not contested, but 
it is alleged by them that it was remitted by them, in obedience to the plaintiff ’s 
instructions, and in accordance with the custom of merchants, with an obser- 
vance of all proper precautions on their part. There was judgment for the de- 
fendants, and the plaintiff has appealed. 

The plaintiff directed the amount in the hands of the defendants to be sent 
to him in sovereigns. Sixty-two and a half sovereigns were put in a sealed pack- 
age, directed to Marion, Mississippi, and sent to the plaintiff. It was delivered to 
the clerk of the steamer Gazelle, which was advertised for the Yazoo river; no 
receipt or bill of lading was taken, but the clerk was told, at the time of the deliv- 
ery, that it was money. Although the testimony is not as definite as it might have 
been, we conclude that the address of the package was in conformity with its 
destination, and that proper notice was given of its contents. We find no 
evidence of any letter of advice being sent by this conveyance, or any other, to 
the plaintiff, notifying him of the money being sent by the steamer Gazelle. 

It is contended for the defence, that it is customary when remittances are di- 
rected to be made of sums like this, to give the money in a sealed package, bag, 
or box, in charge of the clerk of a river steamer going to the place where it is 
to be sent, for which it is not usual to take a bill of lading. It a bill of lading is 
required freight is charged, which is one-fourth per cent for gold; otherwise the 
money is carried gratuitously. ‘This is said to be the usual mode followed by 
the commission merchants of this city in remitting money, and the defendants 
having acted in conformity with this usage in remitting the money to the 
plaintiff, it is contended, have no further responsibility in relation to it. On 
this point the case has been argued, but the want of proof of any letter of advice 
would prevent the defendants from having the benefit of any such usage, sup- 
posing it to have been sufficiently proved and the facts to have brought their case 
within it, and admitting it to be one which the court would be bound to 
recognise. 

There is no evidence that the plaintiff ever received the money sent to him, 
and the naked question is before us as to which of the parties shall bear the loss. 

Concerning the duties of factors the law is too well settled to admit of any 
question. They are bound not only to obey the orders of their principals, but 
to consult their advantage in all matters referred to their own discretion ; to be 
early in their intelligence, distinct in their accounts, and punctual in their cor- 
respondence, and to exercise in the business confided to them a reasonable and 
proper care, skill and judgment; and the enquiry in relation to the responsibil- 
ity of the factor in any particular case is, whether other persons exercising the 
same calling or employment, and being experienced and skilled therein, would 
or not have acted as he has done. 1 Livermore on Agency, 68. Russell on 
Factors, 36. Chapman v. Walton, 10 Bingham, 57. This class of agents 
should likewise be punctual in giving notice to their principals of all those facts 
and circumstances connected with the business which they have been retained 
to transact, by which the rights or interests of their principals may be affected. 
Russell on Factors, 44. 

In ordinary shipments, the bill of lading is dispatched to the consignee, in 
order to enable him to demand and receive the goods from the master of the 
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vessel in which they are transported ; with the bill of lading, letters of advice 
are transmitted, unless the notice of the shipment to the consignee is commu- 
nicated in some other mode. Where there is no bill of lading there is so much 
the more necessity for the letter of advice, and a remittance without either one 
or the other we cannot consider as made with due diligence, and is not consist- 
ent with that attention to the interests of the principal which the factor is bound 
to bestow. 

The present case furnishes a striking instance of the necessity of the observ- 
ance of this rule. The plaintiff thus explains his position in his letter to the 
defendants, under date of June 26, 1845. 

“ The steamboat Gazelle has justnowcome up. I understand from the clerk 
he has had several packages of money stolen last night; to whom they were di- 
rected he cannot inform me, but they think there was one package from your 
house for this river: he has a man prisoner on board upon suspicion of commit- 
ting the act, de.” 

This letter is relied upon by the counsel for the defendants as showing, among 
other things, that the plaintiff evidently expected the remittance by this boat, and 
hence authorised it; but it shows the helpless condition in which the plaintiff 
was placed by the neglect of the defendants to inform him of the remittance 
having been made. He was left in a state of ignorance, which put it out of his 
power to claim what the defendants insist was his own. We consider that the 
defeuce has not been established. 

The judgment of the District Court istherefore reversed; and it is decreed 
that the plaintiff recover from the defendants jointly and severally, the sum of 
three hundred and five dollars and fourteen centa, with five per cent interest 
from the 25th November, 1846, and costs of suit ia both courts.* 





Onxiver vo. Laxe. 


Where the owner of preperty has lost his control over it, and cannot change its destination, 
his creditors.cannot attach ; but whenever the owner can sell and deliver, the creditors 
may seize. 

Where, by a contract entered into in the State.of Mississippi between the agent of a factor 
residing in this State and a party living inthe former, the agent binds his principal toap- 





© Rrentnnnnd, Pinney, Se w-beacing, mage’; 1. Thos those is no established rule of 

law, that required the defendants, in the transmission of the money to the plaintiff, to 

send any ee ee ee That the rule which requires it is 
by authority, contrary to authority. 

2. the rule is not founded in custom ; and, even if it be so founded, that there is 
no proof of the custom, and the court cannot ex officio take notice thereof. 

3. That unless some rule of law or custom proved in the record required another letter 
of advice than the envelope to be sent, defendants were not bound to prove that sucha 

4. That if 0 letter ing the package is sufficient, th velope. 

a e accompanying is © mere en . 
sealed directed, is snfficient. 

5. the suit, being in the nature of an action of debt on an account stated, the 
court cannot condemn defendants in damages .for the mere failure to write a letter. 

6. That if liable in this action for the lect to write a letter, defendants are only 
liable for the actual loss caused by their neglect and to the extent of that loss, and that no 
loss whatever was sustained in consequence of such neglect. 

7. That the defendants, in the transmission of tbe money, did exercise reasonable skill 
and ordinary diligence. Re-hearing refused. 
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ply the proceeds of cotton, delivered to him in that State to be sold here, to the payment of 
certain debts due to third persons, the rights of the parties must be determined according 
to the law of Mississippi; and by that law the debtor is considered as having stripped 
himself of all authority as owner, the legal title to the property being vested, for the pur- 
poses of the agreement, in the factor, and an equitable title in the creditors for whose be- 
nefit the stipulations were made ; no previous assent of the latter being necessary td 
prevent other creditors from acquiring an adverse lien by execution or attachment, the 
stipulations being beneficial to them, and their acceptance therefore presumed. The trust 
thus created in favor of the creditors could not be destroyed either by the debtor, or the 
factor to whom the property was delivered. And where in such a case the property is 
attached by a creditor of the original owner, the attachment will be sustained only upon 


proof that the parties for whose benefit the stipulations were made had notice thereof, and 
decline to avail themselves of them. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
The facts of this case are fully stated in the opinion of the court infrd. 

H. A. Bullard and Robinson, for the appellant. There is no evidence that 
the Mechanics’ and Traders’ Bank ever assented to the agreement made by 
pec Pleasants & Co., for their benefit, or accepted the stipulation made in 

eirfavor. , : 

Nor does it appear that James B. Lake beeame a party to the agreement 
before the levy of the attachment. He afterwards intervened in the case, and 
claimed to be paid out of the fund in mgaforence to the phintiff. 

The cotton was shipped for aceount"ef W. A. Lake, and consequently was 
at the risk of the shippers, until received by the consignees. It was shipped 
by Bruner, Morgan § Markham, the agents of the ishees. 

It is conceded on all hands that, while in transitu, the cotton was at the risk 
of W. A. Lake. As soon as it reached the hands of Martin, Pleasants § Co., the 
agreement took effect. But to what extent? We contend that, without the 
consent of James B. Lake and the Mechanics’ and Traders’ Bank, the owner 
_— retract, except as it relates to Martin, Pleasants & Co. ; the agreement 

is os amounting only to an imdication of payment, the bank and his brother 
James being only prepositi solutionis gratid. And if W. A. Lake at any time 
before such assent was given coukd control the fund and revoke his order, the 
fund was liable te attachment by his creditors, according to the well settled rule 
that, while the owner retains the control of his property his ereditors may at- 
oy Wilson v. Lizardi, 15 La., p. 255. of Alabama v. Krajt, 18 

a. 565. 

If we re the agreement of Martin, Pleasants 1°; te pay os 
balance in their hands, after satisfying their own demand, to the bank and J. B. 
Lake, as a stipulation pour autrui, it is chear it might be revoked at any time 
before acceptanee by those for whose benefit it was intended. Merlin, Qu. de 
Droit, verbo Stip. pour Autrai. Civil Code art. 1896. Gravier v. Gravier, 3 
Mart. N. S. 207.. The fund itself belonged to W..A. Lake. He had direeted 
it to be paid to his brother and the bank; but they had not assented to the ar- 
rangement. Invito beneficium non datur. Suppose, after selling the cotton, 
Martin, Pleasanis §& Co., had failed? On whom would the loss have fallen! 
Certainly the fund would not in the meantime be at the risk of the bank and J. 
B. Lake, who never assented to the arrangement and never constituted that 
house their ogee and were net bound by their agreement. Until Martin, 
Pleasants & Co. had paid to the third persons, er until they had accepted the 
stipulation in their favor, Lake might have withdrawn the fund, and Martin, 
Pleasants § Co. would not have incurred any liability to said third persons. 

But the judge of the Distriet Court was of opinion that the case was to be 
decided by the common law prevailing in Mississippi, and not by the law of 
Louisiana; that the contract was made there and the cotton delivered ; and 
that the contract of pledge was eompleted with its conditiens. By reference 
to the contract it will be seen that it purports en its face tebe a contract of 
pledge ; and it appears clear that it was to be performed in Louisiana. It re- 
cites that Lake is now shipping cotton to Martin, Pleasant & Co., which he 
says he pledges to them for the poyment of certain debts as befere mentioned, 
There was then no delivery in Mississippi, so as te make the contract of pledge 
complete in that State. On the contrary it pre-supposes that, while on board, 
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the property is still at the risk of the shipper. He then says that the proceeds 
are to be applied to the payment, first of his debt to the consignees, next to J. 
B. Lake, and lastly to the bok This is. @ pledge only in name. It is in reali- 
ty nothing but a mandate or agency. The cotton was not to remain in the 
hands of the pretended pledgee, merely as a security to be sold, if the debts 
be not paid, under judicial authority, but was to be disposed of at once and 
the proceeds to be applied as directed. Art. 3132 of the Civil Code forbids 
the pledgee to dispose of the pledge, and an agreement to the contrary is null. 
It is therefore of the essence of a pledge that it should remain undisposed of, 
until a judicial order is obtained to sell it on failure to pay the principal debtor. 
But as it relates to J. B. Lake and the bank, there was clearly no pledge— 
without their express consent they could not be subjected to the obligations 
of pled | The contract of pledge is consensual. The pledgee is bound toa 
certain degree of diligence. Civil Code, art. 3134. 

There was no delegation in this case, but simply an indication of payment. 
The delegation requires the consent of three persons, at least. 2 Poth. on 
Obligations, no. 565 et seg. For indication of payment, see same work, no. 
569. But the judge says he adopts the doctfine in 4 Mason 217, 17 Mass. 551, 
and 11 Wheaton, 78 and 96. Those cases relate to assignments of property to 
trustees for the benefit of creditors, and have no analogy to this case. In 
cases of assignment at common law, the transfer of the property is absolute. 
There was no trust in the common law sense of the word. The cotton ship- 
ped was at the risk of Lake, until it came into the possession of Mariin, 
Pleasants & Co. ; it was shipped by Lake. The agreement to receive and sell 
the cotton for account of Lake, Pr ey to a pledge, nor to an assign~ 
ment to trustees for the benefit of créditors. The transaction is an ordinary 
commercial one. 

Prentiss and Finney, for the defendant. The only question presented in 
this cause is, whether the plaintiff or the intervenor is entitled to the fund at- 
tached. They are both bona fide creditors to the amounts claimed by them 
respectively. The intervenor claims a preference on the fund attached, and 
the defendant and garnishees insist that at the time of the service of the at- 
tachment on the latter, there was nothing in their hands belonging to the de- 
fendant liable to attachment; that the fund out of which the plaintiff claims 
to be paid, resulted from a sale of cotton, which, before the attachment, had 
been assigned and conveyed in trust by the defendant to the garnishees, and 
delivery thereof made accordingly, in the State of Mississippi, to pay certain 
debts of the defendant specified in the deed of assignment, and that the said 
deed of assignment and delivery of possession of the said cotton in the State of 
Mississippi, by the laws of that State vested a clear legal and perfect title 
in the garnishees for the purposes of the trust, and an equitable title in the cred- 
itors for whose benefit it was made. The contract was made and executed in 
the State of Mississippi; the delivery of the cotton to the ishees was com- 
plete in that State; through their agents they received it there, just as though 
— been present acting for themselves. 

counsel for the plaintiff contend that this instrument is in form a con- 
tract of pledge, and that the contract of pledge is a consensual contract, and 
that no consent on the part of the beneficiaries is shown. It is true that in the 
instrument the word pledge is inaptly used—it is evident the contract is nota 
pledge, for then the property would have been handed over to the creditors direct- 
ly. There would have been no intervention of a trustee between the debtor 
and creditor. But bad English should not destroy the effect of an instrument ; 
the ~~ use of the word pledge should not and cannot alter the legal effect of 
this. It is in fair construction and intendment an assignment in trust for the 
benefit of certain creditors, and by the common law, which prevails in Missis- 
sippi, vested a legal title to the cotton in Martin, t’leasants & Co., for the pur- 
poses of the trust, and an equitable interest in the creditors named, according to 
the extent of the ie in their favor, and that without any assent what- 
ever on the part of the creditors, cestuis que trust. The practical good sense of 
the common law presumes the consent of a creditor to a conveyance in trust, 
to os his money. To this point the authorities are abundant. 7 Rob, 1. 
11 eaton, 78. 7 Peters, 608. 4 Mason, 217. 11 Wendall, 241. 4 John. 
Chan. 522. . The case of Laytonv. Rowan, 7 Rob. 1, shows that our courts 
have recognized and protected such rights as the trustee and cestuis que trust 
claim by virtue of the assignment in question. 
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The jedgment of the court was pronounced by 

Suipext, J. The question presented in this case is, whether the plaintiff as 
an attaching creditor is entitled to be paid out of the fund in the hands of the 
garnishees, Martin; Pleasants & Co., in preference to twe other credit- 
ors, to wit: James B. Lake and the Mechanics’ and Traders’ Bank. The 
fund in the hands of Martin, Pleasants 4 Co. originated from two sources: 
first, a shipment of fifty two bales of cotton, made in September, 1846, by the 
defendant to the garnishees ; and secondly, shipments of one hundred and four- 
teen bales of cotton, which were delivered under an agreement which will be 
presently noticed, by the defendant to the agents of the garnishees in Missis- 
sippi, and were by them forwarded to their principals. The first shipment of 
fifty-two bales was not covered by theagreement in question. Its proceeds, 
therefore, being $1,915 53, after paying the advances of $1,000 made upon 
it by the garnishees, and $20 20, being a former balance, must be considered 
as a fund unappropriated for the benefit of other parties, and therefore sub- 
ject to the attachment. Itis to be observed that the only other claim of the 
garnishees besides the sum of $1,020 20' above mentioned, was an amount of 
$2,000 for an advance to which other property was by the agreement of the 
parties specially appropriated. The then is reduced to so much of the 
fund in the hands of the garnishees as originated from the proceeds of the cot- 
ton delivered in Mississippi to the agents of Martin, Pleasants & Co. 

Some weeks after the shipment made directly by the defendant to the gar- 
nishees a written agreement was made in Mississippi, between the defendant 
and the garnishees represented by their agents, Bruner, Morgan and Mark- 
ham, by which, after reciting that Lake is shipping cotton to Martin, Pleasants 
& Co., he declares that he pledges it, first, to the payment of an accommoda- 
tion acceptance of Martin, Pleasants & Co. for $2,000 then soon to be ma- 
tured, ‘‘and then to apply the proceeds of cotton as they receive it to the pay- 
ment of the sum of $1,600 to James B. Lake, of Maryland, and after the pay- 
ment to James B. Lake then the nett proceeds shall be applied to the payment 
of $1,400 to the Mechanics’ and Traders’ Bank of New Orleans. Now the 
said Lake does by this instrument distinctly pledge the cotton hereafter ship- 
ped of this crop to the payment of the debts above enumerated, and the said 
party of the second part do promise and oblige themselves that, to the extent 
of Ure cotton delivered to their agents in Vicksburg, Mississippi, Bruner, Morgan 
& Markham, they will apply and pay the said debts in the order that they are 
mentioned by the’ said Lake.” One hundred and fourteen bales were delivered 
to the agents of the garnishees under this agreement, and shipped by them to 
Martin, Pleasants §& Co., who received it prior to the attachment, and have 
paid the draft of $2,000 mentioned in the agreement. ‘l'heir right to reim- 
bursement is not disputed. 

James B. Lake intervened soon after the attachment was levied, and claimed 
payment under the written agreement. The Mechanics’ and Traders’ Bank 
has not intervened. It does not appear that the Bank has ever signified its ac- 
ceptance of the stipulations of the agreement, nor is it satisfactorily shown 
that it had notice of them. Lake did not signify his acceptance before the at- 
tachment, nor does he appear to have been informed of the agreement until af- 
ter the garnishment. It is proper also to remark that no fraud is shown in this 
case, nor is it even proved that the defendant was insolvent. 

Although in the instrument above mentioned the tern: pledge is used inaptly, 
it is not according to its fair construction and legal intendment a contract of 
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Gasven pledge, but an assigument of property out of the proceeds of which the as. 


Lae. 
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signee is first to pay himself, and is bound next to pay the other debts men- 
tioned in the assignment. 

It has become a well settled rule in the law of attachment that, when the 
owner of the property has lost his power over it and cannot change its destina- 
tion, his creditor cannot attach ; the converse of the rule being that, whenever 
the proprietor may sell and deliver, the creditor can seize. See Armor v. 
Cockburn, 4 Mart. N. S. 669. 1t is necessary therefore to consider the effect 
of the agreement upon the rights of W. A. Lake, and what duties it imposed 
upon Martin, Pleasants § Co.. The two enquiries in a great degree involve 
each other, tend to the same conclusion, and may be concurrently treated. 
By this agreement it was clearly understood between the contracting parties 
that Martin, Pleasanis & Co. should receive possession of the property, sell it, 
and apply the money, first, to their own reimbursement for the advance of 
$2,000, and then to the payment of the two creditors named in the agreement. 
There was no express reserve by W. A. Lake, of any future control. over the 
property. Upon the face of the agreement, which. he presently executed by 
delivering possession, he stripped himself of the authority of owner. But it is 
said that, under the agreement, Martin, Pleasants & Co. were his mere agents, 
their agency being however coupled, as regards themselves, with an interest 
for the reimbursement of their advances ; and that at any time, on reimbursing 
or settling for the advances, he could have: withdrawn the property or its pro- — 
ceeds from their control. To test the truth of this proposition it is. necessary 
to enquire what duties and obligations towards others were imposed upon 
Martin, Pleasants § Co. Such duties and obligations, if they existed, formed 
part of the contract as between them.and Lake, and he could not be permitted 
to violate them.. 

lf the question be tested. by the laws of Mississippi, where the agreement 
was made, it appears to us free from difficulty. We understand the rule there 
to be well settled that, in such case, the legal title would be vested in Martin, 
Pleasants § Co. for the purposes of the agreement, and an equitable title in the 
creditors for whose benefit Lake stipulated; and that, to prevent other credit- 
ors from acquiring an adverse lien by execution or attachment, a previous as- 
sent of the creditors was not necessary to be shown, the stipulation being pure-. 
ly. beneficial.to them, and therefore its acceptance presumed. See Brookes v. 
Marbury, 2 Wheaton,.79. 4 John. Cha.- 529. 6 Ves. 662.. 4 Mason, 214. - 
The opposite doctrine has been held in repeated decisions in Massachusetts ; 
but. those decisions spring from the defects of the local law.. The courts there 
do not possess equity powers; and the policy of the law providing for attach- 
ments,, and. not providing any remedy in equity against the trustees, was 
considered as prohibiting the establishment of a trust estate by an insolvent 
debtor for the benefit of creditors not parties to it. It is plain, therefore, that 
if rights were thus created in favor of the creditors, which the law would recog- 
nize.and preserve for them, even before their acceptance, there was created, at 
the same time, by the agreement, a correspondent duty on the partof Martin, 
Pleasants & Co. to hold the property, and apply it to the purposes so stipula- 
ted. This duty created by the agreement Lake was bound to respect, and as 
he could not violate it, his attaching creditor can exercise no greater right. 

This case was decided by the district judge upon the authority of some of 
the cases just cited, and in applying the law of Mississippi to this contract it 
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seems to us he did not err. The one hundred and fourteen bales of cotton 
were received under the agreement, by ‘the agents of Martin, Pleasants & Co. 
in Mississippi. A receipt there by the agents was a receipt by themselves in 
that State; and the moment the property came intotheir hands in that State, 
under an agreement made there, it eeems just to consider the law of that State 
as operating upon the subject matter, and clothing the property thus delivered 
with a trust in favor of the beneficiaries, which neither Lake, nor Martin, Pleas- 
ants & Co. could destroy without their assent. 

In this connection it is proper to notice the argument of ‘the plaintiff's coun- 
sel with regard to the ownership of this property, as tested by the maxim Res 
perit domino. It is very true that, if the cotton had been lost on its voyage to 
New Orleans, or been destroyed by fire here, or if Martin, Pleasants & Co. 
after selling it and receiving the proceeds, had failed, the loss would have fallen 
on W. A. Lake. But there is no inconsistency in the concurrent existence of 
a qualified ownership in one party, and a control and dominion over it for cer- 
tain purposes, in another party. Thus, when property is given’ in pledge, the 
pledgor parts with the possession and control of the thing pledged; but if it 
perishes without the fault of the pledgee the loss is the pledgor’s, and the 
debt remains unsatisfied. ‘The payee of a bill of exchange has an order upon 
the fund in the hands of the acceptor ; but if the acceptor fails, the drawer, if 
there has been due diligence on the part .of the holder, bears the loss. Soa 
consignee who has made advances is deemed a qualified owner ef the property 
consigned ; but there is also a qualified ownership in the -consignor, and itagle- 
struction is his loss. 

While however, we recognize the equitable interest created by the agreement 
of the parties in favor of the two creditors, and presume their acceptance, 
we have no right to compel their participation in the fund, or withhald it indefi- 
nitely from the attaching creditor. James B. Lake has intervened, and claims 
payment. He isclearly entitled te that relief, although he proves no actual ac- 
* ceptance before the attachment was jevied. But the Mechanics‘ and Traders’ 
Bank have not intervened, and the case, as to them, stands merely upon the im- 
plied acceptance. We have said that there is no satisfactory proof that they 
have had notice of the provision for their benefit. We think it equitable that 
they should have notice; but, on the other hand, if they do not elect, within 
a reasonable time, to participate in the fund, whether because they have been 
provided for elsewhere, or from any other cause, it is just that the attaching 
creditor should take the benefit of their refusal. The judgment of the court 
below, directed unconditionally that the funds be applied.to the payment of the 
Mechanics’ and Traders’ Bank. In this respect, we think the judgment should 
be modified, so that notice be given to the Bank, and a reasonable time al- 
lowed for the signification of its acceptance, and for intervening in the cause; in 
ey of which this plaintiff should have judgment to be paid after James B. 

e. 


It is therefore decreed that the judgment of the court below rendered upon 
the intervention, be reversed ; that the proceeds of sale of fifty-two bales of cot- 
ton, shipped by the defendant to Martin, Pleasants § Co.. to wit: $1915 53, 
be applied first, to the payment to Martin, Pleasants & Co., of $1020 20; next 
to the payment of the costs occasioned by the attachment; and lastly towards 
the payment of the judgment obtained by said plaintiff against the said defend- 
ant; and it is further decreed that the proceeds of one hundred and fourteen 
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bales of cotton, delivered by the defendant in Mississipyi to the agents of Mar. 
tin, Pleasants & Co., to wit: the sum of $3992 36, be applied, first, to the pay. - 
mentof said Martin, Pleasants & Co., of the sum of $2050 00; secondly, tothe 
payment of the costs occasioned by the intervention and of this appeal; thirdly, 
to the payment of J. B. Lake, of the sum of $1600. And as to the surplus of the 
proceeds of sale of said one hundred and fourteen bales, it is decreed that this 
cause be remanded for further proceedings according to law; that a copy of this 
decree be served upon the Mechanies’ & Traders’ Bank, and_ if,. within ten 
days after service, said corporation shall appear and claim the beoefit of said 
fund, and it shall appear upon due proceedings that the said corporation is still 
the creditor of said defendant, and entitled to the benefit of said surplus, said 
surplus shall be applied to the payment of said Mechanics’ & Traders’ Bank; 
otherwise the said surplus shall be applied to the payment of the judgment in 
favor of the plaintiff against the defendant. 








Duncan, Executor v. ArMANT. 


Where a purehaser of property sold at a suecession sale refuses to take it and pay the price, 
no new order of court is necessary to authorize the executor to resell it 2 sa folle enchévre., 
Per Curiam : The authority to sell having been once obtained, it was his duty to complete 

sale, the coercive measures established by law for enforcing payment of the price being 
to his discretion. 

Where one to whom property had been adjudicated at a judicial sale, fails to pay the price at 
the time required, aceording to a fair constraction of art. 2589 of the Civil Code, the second 
sale need not be advertized during more than ten days, provided that the customary notice 
be given within that time. The term of ten days fixed by the Code, refers exclusively to 
the duration of the advertizement, and not to the period at which it is to commence ; and in 


_ ach a case the fact that the advertizements were published during a longer period than ten 


days, cannot affect the validity of the sale, the law meaning ten days or more. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 

Blache, for the appellant, contended that there should be judgment for 

the plaintiff, citing Civil Code, 2589, 2595. Stat.10 March, 1834,s.1. (Bul. & 
C's. Dig. p. 8). Stat. 5 March, 1842, s. 3, (Sess. Acts. p. 212.) 

Bodin, for the defendant. 1. The omission of the plaintiff to obtain the previous 
authorization of the judge for the second sale, renders it invalid. 4 Rob. 132.. 
2. The period is limited within which a vendor can exercise against the pur- 
chaser the remedy of sale @ la folle enchére; the proceedings must be com- 
menced before the end of ten days. 3. The sale should have been advertized 
during thirty days (Civ. Code, art. 1159), and the advertizement published three 
times during that period. Stat. of 1842, Sess. Acts, p. 212. In this case the 
advertizements were published on the 10th and 27th of May, and on the 10th 
and 11th of June, the sale taking place on the 12thof June. There were four 
notices, instead of the three required ; but there were only two publications du- 
ring thirty days from the 10th of May, the date of the first publication. The 


plaintiff has failed to comply with the law as to the advertisements, and the 


omission is fatal. 14 La. 586. 

The judgment of the court was pronounced by 

Rost, J. The plaiutiff claims from the defendant, as damages, the differ- 
ence between the price at which two slaves belonging to the succession of Lan- 
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na were adjudged to him, and the price which they brought at a sale a la folle 
enchére, after he refused to comply with the terms of the sale, and was duly 
put in default. The defendant resists the demand upon three grounds: Ist. That 
no order of the Probate Court was obtained for the resale of the slaves, which 
being succession property, could not be sold, unless the executor was expressly 
authorized by the cdurt. 2d. That the proceeding @ la folle enchére cannot be 
pursued within an unlimited or an arbitrary undetermined period, but should be 
begun within ten days. 3d. That the second sale did not take place after the 
customary legal advertizements. The District Court sustained the last ground 
of defence, and the plaintiff has appealed from the judgment rendered against 
him. 

The answer of the plaintiff to the first ground appears to us conclusive. The 
authorization to sell having once been obtained, it was his duty, as executor, to 
go through all the proceedings necessary to the completion of the sale, and the 
coercive measures established by law for enforcing the payment of the price 
are left to his discretion. [f he errs, he is liable in damages; but the legislature 
did not intend that, in every case of this kind, the expensive formalities which 
preceed the sale of succession property should be renewed; and the rule eon- 
tended for cannot be fairly deduced from the decision in the case of Landry v. 
Connelly, 4 Rob. 132, cited at bar. The court in determining on the rule taken in 
that case that the Court of Probates was competent to order the resale, was net 
called upon to determine whether the order was necéssary. We do not think 
itis. The resale of succession property is properly made under the first order. 
But if the heirs are minors it cannot be made below the price of appraisement. 

The case of Stewart v. Paulding, 7 La. 506, appears to us decisive as to the 
other questions raised. Under a fair intendment of art. 2589 of the Civil Code, 
we consider, as the court appear to have done in that case, that the seeond sale 
need not be advertized during more than ten days, provided that the customary 
notices be given during that time. This term of ten days, fixed by the Code, 
refers exclusively to the duration of the advertizement, and not to the period at 
which it is to commence. If some delay oceurred in this case between the first 
and the second sale, no negligence can be charged to the plaintiff. A few days 
after the sale, he took a rule upon the defendant to show cause why he should 
not comply with the terms and conditions of the sale, and why a writ of distringas 
should not issue to compel him thereto. On the trial of the rule, the defendant 
showed no cause, the rule was made absolute, and a writ of distringas was 
issued. When the writ was returned no property found, the plaintiff advertized 
the slaves to be sold at the risk of the defendant. It is true they were adver- 
tized for thirty-two days, when they might have been sold at the expiration of 
ten days ; but this is not a cause of nullity. The law clearly means ten days or 
more. The sale was made in good faith. The advertizements were sufficient, 
and no injury is shown to have resulted to the defendant from the delay. 

The plaintiff is entitled to recover $480. The costs claimed by him cannot 
be allowed in the present action. 

It is ordered that the judgment be reversed, and that there be judgment in 
favor of the succession of Jean Lanna against the defendant for $480, with costs 
in both courts. 
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PonTaLpa et al. v. CopLanp et al. 





Where a tract of land is inventoried and appraised in the mortuary proceedings as having 
a certain depth, aad it is subsequently adjudicated to one of the appraisers, without any 
mention of its depth in the procés-verbal of adjudication, the omission cannot be taken ad- 
vantage of to extend the title beyond the limit assigned to it in the mortuaria. The 
legal presumption is that the officers entrusted with the sale did their duty, and sold ac- 
cording to the inventory and apprsisement. In sach a case parties claiming under the 
original purchaser by whom the tract was appraised, will be estopped from claiming any 
greater depth than he appraised. 

No title passed under an inchoate spanish grant. a> epee in the sovereign until a 
complete grant was issued. 


PPEAL from the Parish Court of New Orleans, Maurian, J. L. Janin, 
for the plaintiffs. Benjamin and Micou, for the appellants. The judg- 
ment of the court was pronounced by 
Rost, J.* This controversy rose from the conflicting claims of the parties 
to lands in the rear of the city of New Orleans, the position of which is shown 
by the plans in the record. ‘There is no controversy as to the respective claims 
of title, and we may proceed at once to examine the original grants of the par- 
ties and the action of the government of the United States upon them. 
‘- We will first notice the title of the defendants. They claim under two 
grants, one made by the french government to Le Breton, on the 6th October, 
1757, and the other by the spanish government to B. Macarty, on the 22d of 
December, 1795. At the time Le Breton obtained the first of those grants, he 
was the owner of a large tract of land fronting on the Mississippi river, with a 
depth of forty arpents only, and also of another tract of iand in the rear of this, 
on the Metairie road. The object of his application was to obtain the unap- 
propriated lands between the two tracts. It was granted, and he was autho- 
rized to extend the side lines of the river tract. Inthe mortuary proceedings 
had after his death, the river tract was inventoried and appraised as having a 
depth of sixty arpents, thus adding to the original concession a depth of twenty 
arpents, taken from the concession of 1757. The heirs of Le Breton being 
minors, a judicial sale of this plantation took place, and it was adjudicated to 
B. Macarty, without mention being made of the depth in the procés-verbal of 
adjudication. In the chain of conveyances by which the defendants claim un- 
der Macarty, the depth of the plantation is no where found. But these omis- 
sions cannot extend the title beyond the limit assigned to it in the mortuaria. 
The legal presumption is that the officers entrusted with the sale did their 
duty, and sold according to the inventory and appraisement; apart from this 
consideration Macarty himself was one of the appraisers, and the defendants 
are stopped from claiming a greater depth than he appraised. 1t is not materi- 
al to enquire whether the remainder of the concession of 1757 was appended 
te the Metairie road tract. Macarty did not acquire it ; and, as the extension 
of the side lines of the river plantation to the depth of sixty arpents does not 
conflict with the plaintiffs’ title, the coneession of Le Breton has no bearing on 
this controversy. 





* Suupet, J., did not sit on account of relationship to one of the defendants. 
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The defendants next contend that the grantof 1795 to Macarly isa complete PowraLba 
grant of all the back lands extending to canal Carondelet, and embracing the ,,.".xp. 


plaintiffs’ claim. It does not purport, on the face of it, to be a title in form. 
The requéte expresses the hope that Macarty’s application to have the direction 
of his side lines changed, and to extend them to canal Carondelet, will be favor- 
ably received : and, if it should be, the prayer is that the survey of his lands 
be ordered to be proceeded in and completed in conformity therewith, and 
that a general plan be made of them, ‘“‘donandome el dieho canal por ter- 
mino de mis tierras, y formando un plan general de ellas para hacer constar 
mis propriedades y obtener titulos mas en forma.” 

The prayer is granted, provided no legitimate opposition be made within six 
months. ‘What is it that is granted on that conditien? Nothing more, clearly, 
than the prayer of the requéte, the order for the survey which was to precede 
the titulo en forma. This title ig. nothing more than a@ conditional order of 
survey, unattended with actual possession and never executed. It presents one 
of the weakest of all equitable claims to land restiag on written evidence, 
rendered still weaker by the faetg that two oppositions were made within six 
months from its date, that the governor caused it to be returned to him, and 
kept it in his possession without ever deciding upon the oppositions. This 
claim stood much better upon the testimony of Pintado, given in the case of 
Fleytas v. The Mayor et al., 1 Mart. N.S. 430. The grarft is not, as stated 
by the court in that case, as complete an order of survey as could be made. 

The title of the plaintiffs is also an incomplete grant, containing suspensive 
and resolutory conditions, nene ef which appear to have been performed ; and 
had it been rejected, or not acted upon by the government of the United 
States, the ground taken by the defendants that, after having remaived dor- 
mant so long a time it should be presumed to have been abandoned, would have 
received our serious consideration. 

It is an historical fact that, during the colonial existence of Louisiana, grants 
of land were frequently relinquished by the grantees for the purpose of avoid- 
ing the charges which they imposed, and that the lands thus granted were 
reunited to the national domain. Bossier v. Métoyer, 5 Mart. 698. When 
titles have remained in the land office during a long space of time, without the 
heirs of the grantee having set up any claim to the land they cover, the pre- 
sumption is strong that they were abandoned; particularly when the same land 
was subsequently granted to other persons. This claim, however, is differ. 
ently situated. Acts of ownership under the french and spanish governments 
are shown; and, in 1806, it was presented to the board of commissioners for 
confirmation, and confirmed. We may here state that, on the same occasion, 
Macarty’s claim under the grant of 1795 was rejected. The commissioners 
saying ‘that, if the land had been surveyed for him by order of the Baron de 
Carondelet, (which was not the case,) it must have been on the condition that 
it was vacant ; but that it clearly appears that the whole of this land is covered 
by grants long antecedent to the period when the land is stated to have been 
surveyed for the claimant.” After the death of Macarty, the application for 
confirmation was renewed, and the claim was finally confirmed, by an act of 
Congress, of February 28th, 1823. 

The original grant of the plaintiffs was at least equal in dignity te that of 
the defendants. It is anterior in date, and was the first confirmed by the 
United States. After this confirmation, we have no authority to say that the 
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a claim had been abandoned ; and whether we adopt the rule established by the 


Civease. 


late Supreme Court in the case of Calvit v. Innis, 10 Mart. 288, and in the 
case of Fleyias, already referred to, or that recognized by the Supreme Court 
of the United States in the case of Choteau v. Ekhart, 2 How. 344, the judg. 
ment in favor of the ‘plaintiff must be affirmed. 

The Supreme Court of Louisiana were of opinion that the title passed un- 
der an inchoate grant. The Supreme Court of the United States hold that it 
remained in the sovereign until a complete grant issued; and it is undeniable 
that the legislation of Congress for the adjustment of land titles in Louisiana 
assumes that construction. We cannot differ from that high tribunal on ques. 
tions involving the alienation of the public domain, and the interpretation of 
treaties and acts of Congress. We acquiesce the more readily in the rule they 
have adopted, on account of the beneficial influence it is calculated to have in 
the speedy settlement of land titles and the aecurity of property. 

The defendants have shown no possession under which the plea of prescrip- 
tion could be sustained ; and it is very doubtful whether, before the confirma- 
tion by the United States, their title could qjave formed the basis of the pre- 
scription of ten and twenty years. Judgment affirmed. 





Bent et al. v. Lauve et al. 


The owners of a steamer are bound to pay for supplies furnished to their agents for the use 
of the boat, and proved to have inured to their benefit. 
By the mercantile law part owners of a vessel are liable in solido for repairs, and neccssary 


expenses for its use. 

The liability of the parties to a contract, made in another State by an agent of the owners 
of a steamer residing here, for supplies for the use of the boat, the payment for which was 
to be made here, must be governed, in whatever relates to the construction and the nature 
and validity of the engagement, by the law of the place where the contract was made. 
The stipulation as to the place of payment concerns the performance of the contract, which 
must be according to the law of the place where it is totake place. And where, ‘in sucha 
case, there is no stipulation as to the rate of interest in ease of non-performance, the law 
of the places of payment must govern in allowing interest ex mora from judicial demand. 

Where a note was payable at a bank, proof that no funds had been placed there to pay the 
note, either at maturity or since down to the time of trial, will excuse the omission to 
apply there for payment. 


PPEAL from the Commercial (our: of New Orleans, Watis,J. C. A. 
Jones, for the plaintiffs. Sigur and Bonford, for the appellants. The 
judgment of the court was pronounced by 
Suet, J. The petition alleges that the defendants, part owners of the 
steamer Crecle, are in solido indebted to the plaintiffs in thesum of $315 79, 
with iaterest, for this: that the steamer Belle Creole, being at the port of 
Louisville, in Kentucky, the plaintiffs, atthe request of Dimitry and Plaisent, 
part owners of the boat, and also officers of the boat and agents of all the owners, 
furnished certain supplies of that value, upon the delivery and acceptance of 
which Dimitry and Plaisent, as officers and agents of the boat, gave a promisso- 
ry note to the plaintiffs’ order, dated at Louisville, and payable in New Or- 
leans, for the amount above stated. The defendants answered by a general . 
denial. The answers to interrogatories prove the ownership of the boat by 
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the defendants at the time of the contract, and the agency and part owner- 
ship of Dimitryand Plaisent. It is also proved that the supplies were furnished. 
There is no express evidence that, at the date of the contract, the boat was 
employed in the conveyance of freight and passengers for hire. 

As the action of the plaintifis is not simply upon the note, but upon the con- 
tract for supplies, we, deem the question, whether Dimitry and Plaisent were 
authorized to bind their co-proprietors in the form of a promissory note, imma- 
terial. The supplies tothe boat are proved to have been made; having inured 
to the benefit of the owners, they must pay forthem. Under the evidence 
the plaintiffs cannot be considered as having given the credit solely to Dimitry 
and Plavsent, and discharged-the other owners. The language of the note repels 
this idea. See also Higgins v. Packard, 2 Hall, 547. 

The supplies were furnished to the steamer in Kentucky, in which State, as 
is conceded by the defendants’ counsel, the mercantile law is in force. If the 
liability of the defendants is te be controlled by the law of the place of the 
contract, there is no doubt of their liability in solido. The rule ef the mercan- 
tile law is, that part ewners are liable in solido for repairs and necessary expen- 
ses for the vessel See 3 Kefit, 156. Story on Partnership, § 419-456. 
Smith’s Mercantile Law, 155. Wright v. Hunter, 1 East. 40. 

If, on the other hand, their liability is to be tested by the law of Louisiana, 
where the owners live, it is contended by the defendants that they are not liable 
in solido. They argue that owners of a steamer are, by article 2796 of the 
Civil Code, to be treated as commercial partners, if the occupation of the boat 
or object of the partnership is the “carrying of personal property for hire.” 
As the fact of such occupation or object is not shown by the evidence, they say 
that the solidary obligation is not established, and that solidarity in such a case 
is not to be presumed. 

We think.the law of Kentucky may be properly applied. It wasso express- 
ly held in Ferguson v. Flower, 4 Mart. N.S. 312. That case originated before 
the adoption of our present Code. The owners of the steamer are citizens 
and residents of Louisiana; and, if the contract for supplies had been made in 
this State, the court, under the decision in Carroll v. Waters, 9 Mart. 500, 
would have declared the defendants not liable in solido. But as the contract 
was made in Kentucky, they applied the law of that State as controlling the 
liability. There seems to be much justice jm this doctrine. If the owners 
of a vessel choose to send, or build, her abroad, and supplies become necessary 
for her preservation or proper employment, or for her construction, why should 
the foreigner be expected to inform himself of the law of the place of the 
owner's domicil? It might be difficult, perhaps impossible, for him to ascertain 
at the time the foreign Jaw, and it is reasonable and in accordance with well 
settled authority to consider the parties as contemplating, and consequently 
bound by, the laws of the place where the supplies are furnished, as the test 
of the liability of the owners. . 

We have not overlooked the fact that, although the contract for the supplies 
was made, and the supplies were actually furnished, in Kentucky, New Or- 
leans was the placed agreed upon for the payment of the money. But this 
stipulation concerned the performance of the contract, and not the construc- 
tion, nature and validity of the contract. The rule was settled in Depau v. 
Humphreys, 8 Mart. N. S. 34 (affirming the cases of Morris v. Eves, 11 Mart. 
730, and Vidal v. Thompson, 11 Mart. 23), “that contracts are governed by 
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the law of the country in which they were made in: every thing which relates 
to the mode of constructing them, the meaning to be attached to the expres- 
sions by which the parties bound themselves, and the nature and validity of the 
engagement. But that wherever the obligation be contracted, the performance 
must be according to the law of the place where it is to take place.” We 
therefore conclude that, the liability of the owners is to be held solidary, ac- 
cording to the Kentucky law; but as there was no stipulation as to a rate of 
interest, in case of non-performance, the judge of the Commercial Court pro- 
perly took the law of Louisiana as his guide, in allowing interest ez mora from 
judicial demand according to our law. See Lapice v. Smith, 13 La. Rep. 92. 
Lastly, we observe that although the note was made payable at the Bank of 
Louisiana, the plaintiffs have sufficiently explained the omission to apply there, 
by proof that no funds had been provided there to pay the note, either at its 
maturity or at any time down to the trial of the cause. See Wallace v. Mc- 
Connell, 13 Johns 136, in which the subject was very elaborately considered, 
and the authorities there cited. Judgment affirmed. 
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BARKER v. York et al. 


A sbip-owner cannot be made liable for any contract or expenditure made by the captain in 
a foreign port, unless for some object necessary under a fair view of his interests. 

Where, on an attempt by one representing bimself as an agent for a ship owner and by the con- 
sul of the nation to which the vessel belongs, to remove a master from the command of his 
vessel, the latter employs counsel to maintain his right to the command, the owner, if his 
interests are shown to have been in conflict with the course pursued by the master, cannot 
be made liable for the fees of counsel employed by him. Per Curiam: Where counsel sue 
for fees for professional services, their claim mast rest upon the Conscientious and exclusive 
application of those services to the business and interests.of those who are called upon to 
pay them. 


PPEAL from the Fifth District Court of New Orleans, Buchanan,J. H. 
A. Bullard, for the appellant. Barker also appeared pro se. Winthrop, 
for the defendants. The judgment of the court was pronounced by 

Eustis, C.J. This case was before this court during the last year on a ques- 
tion of jurisdiction, and was remanded for further proceedings, the issue between 
the parties being simply one of indebtedness. An answer was filed by Thomas 
H. Tolderness ; the case was submitted to a jury, who found a verdict for the 
defendant, Holderness, and the plaintiff has appealed. 

The plaintiff in his petition alleges, that William Broder York, master of the 
british barque Aldebaran, together with the owners of said barque, are indebt- 
ed to the petitioner in sotido, in the sum of one thousand dollars, for services 
rendered and expenses paid, he having been employed by the said York, as 
commander of said barque, the said York being duly authorized to engage such 
services in behalf of the owner of said vessel to defend and sustain said York 
in the command of the said vessel against all unlawful interruptions in the pros- 
ecution of the voyage in which she was engaged, also in reclaiming the chro- 
nometer which had been used for the safe navigation of the said barque, and in 
claiming damages for such seizure, and in defending said York against all illegal 
and unwarrantable complaint which had been made against him, the said York 
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apparently for interrupting his command ; that the said amount has been am- 
icably demanded, but still remains due and unpaid. The prayer of the petition 
was for judgment in solido against the parties, and for general relief. 

When ‘this case was first before us, we considered the plaintiff’s allegations 
as amounting to no more than a claim for an ordinary debt against the defend- 
ants, and as there was nothing before us but a plea to the jurisdiction, and not 
being able to distinguish this claim frem apy other ordinary suit for a sum of 
money, we overruled the plea to the jurisdiction of the court, and remanded 
the case. The defendant Thomas H. Holderness then pleaded that he was the 
sole owner of the Aldebaran; he denied the allegations of the plaintiff’s pe- 
tition, and charges that eo far from the said plaintiff ever having been engaged 
by him as counsel, he the said plaintiff has been-constantly engaged in endea- 
voring to annoy and herrass him, the respondent, impeding the movement of the 
said barque, disturbing the good order and discipline thereof, thereby causing 
great loss and injury to the respondent, subjecting him to heavy expenses, to an 
amount of at least one thousand dollars, for which he prays judgment in recon- 
vention against the plaintiff. York confessed judgment for the amount claimed, 
and the case is before us under these pleadings, the evidence, and the verdict of 
the jury. 

The sole question to be considered by this.court is, whether, under the evi- 
dence, the defendant Holderness is indebted to the plaintiif as alleged in the 
petition. Although the plaintiff has not thought it material to allege in his pe- 
tition his professional capacity in which his services were required, we shall 
cbnsider the action as one instituted by an attorney and counsellor at law for his 
fee or compensation. 

The plaintiff was never employed by Holderness, but was employed by 
Capt. York, against whom he has judgment by confession, on the original peti- 
tion filed against him and the owner of the Aldebaran. The relations of coun- 
sel and client between the plaintiff and York, only become important as fixing 
an obligation to pay money.on the defendant, which is now the subject of con- 
sideration. The plaintiff insists that, under the circumstances in which York 
found himself, he was authorized to employ counsel, and that the owner was 
bound by his acts, as, for the purpose of protecting the property in his charge 
and the furtherance of the voyage, the captain may be considered as the gen- 
eral agent of the owner, and has authority to bind him for ali necessary expen- 
ditures. 

In March, 1845, the british barque Aldebaran arrived in this port, under the 
_ command of Capt. York. For certain causes, which to that officer were deem- 
ed sufficient, the british consul removed him from the command of the ves- 
sel. His name was stricken from the register, which was in the custody of the 
consul, and that of Scott, the.chief mate, was placed temporarily in command, 
and substituted in his place. The consul acted with the concurrence of R. H. 
Chilton, who claimed to be the agent of the owner. The authority of both was 
denied by York, and a litigation and contest ensued, of which we shall only no- 
tice such portions as are deemed material to the subject of our enquiry. 

The answer of the defendant Holderness raises, however, a previous ques- 
tion, and that is as to the application or direction of the services rendered by 
the plaintiff. 

It must be admitted that the situation of Capt. York, on the attempt to re- 
move him from the command of the Aldebaran, was one of great responsibility 
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aud embarrassment, and whieh required the assistance and advice of the best 
counsel] ; and whether the owner would or not be responsible for the fees, is a 
very diferent question from that before us. The defendant ia this case has ap- 
proved of what bas been done by the british consal and Chilton, and has disap- 
proved of the conduct of York, and of the counsel and acts of the plaintiff, and 
as far as he can, has negatived the allegation that, what was done by the latter 
was in the interests, and for the benefit, of thé owner. The british government 
has also expressed its opinion that the conduct of its officer was entirely justified 
by the circumstances, and accordingly approved. of it. ‘The defendant under 
date of the 16th May, 1845, ratified the doings of Chilton, and gave him a full 
power of attorney, the effect of which jt is contended was to make the previous 
acts of Chilton as valid as if done under a formal and sufficient authority. 

itis urged by the plaintiff that these subsequent acts do not affect his rights, as 
acquired under a different state of things, in reference to which he was called 
upon to act in giving his professional assistance. Bat the question then arises, 
in whose interest did the plaintiffact? Did he act in the interest of the de- 
fendant, or in that of York? ‘Were those interests identical, or at variance 
with each other? Who was really the client, York, or the owner of the Al- 
debaran? ‘We are not aware that a ship-owner can ever be rendered liable for 
any contract or expenditure in a foreign port, unless for some object which is 
neeessary uader a fair view of his interests. 

The Jearned connsel for the plaintiff, at the close of his written argument, 
has thus stated the propositions which his view of the case established. 1st. 
‘Fhat the plaintiff was employed by Capt. York, while he was acting as the 
special agent of Holderness, and for the purpose of maintaining his rights, and 
that York was acting within the scope of his authority. 2d. That the act of the 
consyl was a nujlity, and that ven when ratified afterwards, the ratification could 
have no retroactive effect upon the contract already entered into between York 
and the plaintiff, before the power was revoked and he was notified of the re- 
yoeation. 3d. That the court erred in charging the jury that the decision of 
the british ministry in relation to the official conduct of the consul is conclusive 
upon the plaintiff, and in refusing to admit evidence that York offerred to sur- 


‘vender the barque on the production of authority from the owner. 4th. That 


the court erred in charging the jury that they should presume the legality of the 
proceedings of the british consul at this port, in deciding between the magter of 
the british vessel and a person pretending to be the agent of the owner, as to the 
right to control said vessel. «6th. That the court erred in further charging the 
jury as set forth in the sixth head of the charge. And the counsel thus concludes : 
‘If the court should agree with us, that the court below erred, we venture to 
express a hope that they will put an end to this controversy, by awarding to 
the plaintiff what the record shows to have been the vajue of his services, with- 
out sending us back before the same court to litigate our rights.” 

Not being able to concur with the learned judge from whose decision this ap- 
peal is taken, in his charge-to the jury in relation to the proceedings of the 
consul, the questions raised in it being of grave moment and not necessary to 
be determined under the view we have taken of this case, it is not material 
that we should give our views jn relation to them; and, under the request of 
the plaintiff, we shall not remand this cause, but proceed to consider the claims 
of the plaintiffas they appear by the record. 

The suit in the District Court of the United States, in which the profession- 
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al services of the plaintiff are alleged to have been rendered, was instituted by 
libel in the name of Holderness, the defendant, for the recovery of the posses- 
sion of the barque, which, it was alleged, was wrongfully withheld by York, from 
the agent of the owner. Chilton, under color of his authority as captain, though 
he had been superseded and deprived of his command for violent, improper, 
and illegal conduct, by the agent, agd the british consul acting in his official ca- 
pacity. Ona rule taken on York to show cause why the barque should not be 
delivered up to Chilton, the judge of the admiralty court discharged the rule, 
and the libel was discontinued. The barque had been seized under admiralty 
process; and, pending these proceedings, she was cleared at the custom house, 
and under the command of Capt. J'urner, appointed by the british consul, 
went tosea. The excuse given for this proceeding was to be considered by the 
judge of the admiralty whose process it was contended was abused. The 
means adopted it is urged were necessary to save the owner from the con- 
sequences of the detention of the vessel to await the result of a suit in ad- 
miralty, and were taken in his best interests, and for the furtherance and com- 
pletion of the voyage for which the vessel was loaded at the time. 

The judge of the admiralty court, in giving his reasons for discharging the 

rule, adverted to the question of jurisdiction, though not raised by the pleadings 
or in the argument, and enforced with great clearness the rule on which courts 
of admiralty in this country and in England, we believe, almost uniformly act, 
referring the disputes of foreigners relating to foreign vessels to their own tri- 
bunals for adjudication, and never interfering except in cases of necessity. 
The learned judge considered that the consent of both parties was given to the 
jurisdiction, and that, in such a case, he might with propriety decide as to the 
party entitled to the possession of the barque, but discharged the rule in the 
absence of the necessary evidence to establish the alleged ownership and 
agency. 
- The answer of York to the libel, contains among other matters, this sen- 
tence, after alleging in the preceding sentence that he refuses to surrender the 
vessel until she returns to Hull: ** When a claim on him was first made, he 
was willing to do so, to any person duly authorized to represent the owner, 
( waiving his legal rights,) for which purpose he demanded to see the creden- 
tials of the person pretending to be authorized ; this being denied him, and a 
most relentless war commenced, and which continues to be carried on by Rich- 
ard Harrison Chilton, the pretended agent, this respoadent now puts himself 
on his legal rights, and insists that so Jung as he continues to prosecute the voy- 
age agreeably to his instructions there is no power competent to remove him 
from his command until the voyage bas terminated.” 

Another suit in whieh the plaintiff claims compensation for professional ser- 
vices is that of the Siate v. York, a prosecution by Chilton for an intended 
breach of the peace on the part of York, in interfering with, and intruding 
himself, and making a disturbance, on board the Aldebaran, &c., which was ex- 
amined iato before the recorder of the Third Municipality, and dismissed. 
York at the commencement had been arrested and imprisoned, and on his re- 
lease the services of the plaintitf were engaged to assist Capt. York profession- 
ally, in the difficulties in which he was involved in relation to the barque 
Aldebaran, The services in those suits form the grounds of the plaintiff's 
claim. 

We take it for granted that, when counsel sue for professional services, their 
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claim must rest upon the conscientious and exclusive application of those ser- 
vices to the business and interests of those who are called upon to pay them; 
with such an application, the extension of their services to any antagonist inter- 
est is incompatible, and we cannot recognise the position of counsel thus placed 
as constituting any basis for compensation. The relations of counsel and client 
are too sacred, too confidential, too important to be endangered by the presence 
of any adverse interest. The plaintiff was employed by York, who is bound to 
pay him. In the relentless: wur earriéd on against him by Chilton, York threw 
himself upon his legal rights. His interests, to say nothing of his passions, 
required that, he should be reinstated or maintained in the command of the 
barque. But the defendant's interests? In respeet to them, we only feel our- 
selves called upon to say that, they were not identical with those which were 
avowedly maintained on behalf of York; indeed, under a full view of the criti- 
caland embarrassing circumstances with which those interests were surrounded, 
we consider them to have been in conflict with the course which York felt 
himself at liberty to adopt for the protection of what he considered to be his 
legal rights. 

For the services for whieh the defendant is sought to be made liable, the 
plaintiff has a judgment against York, rendered by his consent on confession. 
It has not been seriously urged that the claim against both ought to be for the 
same amount. Such a proposition would not be reasonable. And if there 
were any distinct services rendered ia the interest of Holderness we have 
no evideace before us on which we could give the plaintiff a compensation for 
them. The only evidence in which any value is given to the professional ser- 
vices of the plaintiff, is that of a gentleman of the bar who states that, from a 
mere glance at the records shown him, from the time consumed and the mat- 
ter being much contested, he should say that a fee of one thousand dollars 
would not be extravagant. 

In conclusion, we can see no ground for the claim for professional services of 
the plaintiff as an attorney and counsellor at law against the owner. - 


Judgment affirmed. 





RoBERTSON et al. v. Witcox et al. 


Where a compromise between a debtor and creditor stipulates that the latter shall receive 
payment of several notes, with the interest due on them, in treasury warrants at par, and 
provides for the transfer of bank-stock and for other payments in money, an alleged error, 
in charging the debtor with interest on one of the notes from maturity only, when it was 
dae from its date, consisting in the term from which the interest was calculated, is one of 
fact. and not ef calculation ; and where the agreement has been executed, the note given 
up, and the other debts paid in accordance with its terms, the creditor, who does not sue to 
rescind the compromise, cannot separate this item from the rest, correct the error, and leave 
the rest of the transaction in full force. , 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 

Clarke, for the plaintiffs, cited Civil Code, art. 3045. Josephs and 
Mott, for the appellants. The judgment of the court was pronounced by 

Eustis, C. J.* The principal matter in dispute between these parties 





* Supext, J. did not sit, having been of counsel. 
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relates to the correction of an alleged error in the amount of interest on a note Rossrtson 
of $31,265, which the assignees of the Bank of the United States, who are ne . ae 


the plaintiffs, allege to have been made in a settlement between the Bank 


of the United States and Wilcor, Anderson §& Co., in August, 1840. The - 


amount claimed is $2,501, the interest for one year. The erroris said to consist 
in the interest on the note having been calculated from its maturity, instead of 
its date. 

It appears that the bank was the holder ef notes to a large amount, drawn by 
Wilcox, Anderson & Co., secured by mortgage, through their agents. and agreed 
to settle with the debtors in Mississippi in treasury warrants at their nominal 
value ; and in carrying out this agreement the error is said to have heen made. 
The following extract from the resolutions of the board of directors of the 
bank shows the agreement under which the treasury warrants were delivered : 

‘* Wilcox, Anderson § Co. had deposited $55,839 90, in said warrants, with 
which they wished to pay their notes for $31,265 06, with interest due there- 
on, and raise the mortgage on the property in Julia street, now mortgaged for 
security of said note; whereupon it was resolved that the president be directed 
to settle said note, and raise the mortgage on said property in Julia street, and 
apply the balance of said warrants, amounting to $19,245 20, after paying the 
note of $31,265 06, and $5,328 44, interest on same, as follows, &c.” 

The note of $31,265 was only one of several, the payment of which with 
interest was stipulated in the compromise, which also provided for a transfer of 
a large quantity of bank stock and paymests in money. 

Thus it appears that the debtors had made the deposit for the purpose of 
paying their note and the interest due thereon, and the amount of interest due 
was stated in figures as $5 328 44, when in point of fact there was a year’s in- 
terest more due on it, to wit, the sum of $2,501. This agreement was exe- 
cuted; the note was given up, the mortgage released, and the balance of the 
warrants applied to the payment of other debts due by the parties to the bank. 
The error is said to have been one of calculation, which, according to our wn- 
derstanding, applied to this matter, means the computation by numbers. But 
there is no mistake in the figures or in the computation, but the error consists in 
the amount of interest due, or the term from which it was computed. The 
error is not of calculation, but of fact. 

Can the party be relieved against this error of fact? 

Our impression is that the agreement between the bank and its debtors in 
relation to this debt was a transaction or compromise, which has between the 
parties the effect of res judicata to acertain extent. Civil Code, arts. 3038, 
3045. The counsel who argued the cause bases his claim for relief on the 
ground of the error being one of calculation, which in a transaetion may be 
always corrected ; but deeming the error, if any existed, one of fact, and the 
present action being not to rescind, but to correct, the error, it remains for us to 
ascertain how the transaction stands affected by this error of fact. 

Transactions may be rescinded on the ground of error in the person or in 
the subject matter, as well as on the ground of fraud or violence, but they can- 
not be attacked on account of error in Jaw or apy lesion. When the error is 
of a character to affect the principal cause of the contract, by establishing the 
presumption of a want of consent of a party, it may invalidate the coutract ; 
but it is not every error as to the subject matter that has that effect. In this 


respect the rule is the same in relation to transactions as to other conventions. 
6 Toullier, § 72. 
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RosERTsox The immediate consequence of correcting the error complained of in the 
Cneik. plaintiffs’ petition would be materially to change the whole arrangement, and to 


substitute another in its place. The agreement was entire; it has been long 
since executed by both parties; no recision is claimed on the ground of error, 
fraud, or breach of condition. We find no authority in the law to enable one 
party to separate this item from all the others, isolate it entirely from the sur- 
rounding and dependant facts which have been closed by the execution of the 
contract, correct this error, and leave the rest of this transaction in its full obli- 
gatory force. On the question of law we think the case is with the defend- 
ants. In relation to the fact, it is obvious that,.to enable a party to re- 
scind a transaction which has so long gone into effect, there must be no question 
as to the existence of the error, and of its effect on the consent which is neces- 
sary for the formation of the contract. 

On a review of the rules on which courts of equity proceed in according re- 
lief to parties for errors of fact, we find them ia principle not materially differ- 
ent from those existing in our jurisprudence, and have met with no precedent 
which would warrant an interference in a case of this kind. Story’s Equity 
Jurisprudence, § 141, 152. . 

It is therefore decreed that the judgmeut appealed from be reversed, and 
judgment is rendered for the defendants, with costs in both courts. 





Crry or New Orteans v. THe CommerciaL Bank. 


The separation of the administration of the banking business of a company from the other 
‘business of the corporation, for the purpose of winding up the former, under the provision 
of sec. 7 of the stat. of 5 February, 1842, and sec. 27 of the stat. of 14 March, 1842, could 
prodace no change in its obligations to its creditors or stockholders; and an injunction will 
be granted to restrain the officers of the company from paying any dividend to the stock- 
holders while there are any debts, created by its former banking operations, unpaid or un- 
PPEAL from the Fifth District Court of New Orleans, Kennedy, J. 
presiding. W. W. King, for the plaintiffs. £. Peirce, for the appel- 
lants. The judgment of the court was pronounced by 

Eustis, C. J. Am injunction was obtained at the instance of the plaintiffs 
against the defendants’ paying to the stockholders a dividend of $2 a share, 
and afteratrial before the Third District Court of New Orleans the injunction 
was made perpetual, and the defendants have appealed. 

One of the grounds upon which the injunction was granted was that, the 
banking affairs of the company are in liquidation under the laws of the State 
for the liquidation of banks. By a decree of the late court of the First Judicial 
District, certain proceedings were homologated, by which the appointment of 
commissioners was recognized to liquidate the banking affairs of the Commer- 
cial Bank under the exclusive control of the stockholders, with the proviso con- 
tained in the 27th section of the act of 14 March, 1842, entitled An act to 
provide for the liquidation of banks, &c. Under the 7th section of the act of 
5th February, 1842, relating to the charters of the banks in New Orleans, the 
corporation of the Commercial Bank, having constructed its water works, re- 
tained its powers and privileges necessary to manage and conduct the same 
until the expiration of the term fixed by its charter. By a decree of the late 
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court of the first district, previous to the appointment of the commissioners, New Orntgans 
the charter of the corporation, so far as it related to its banking powers, had ooyssncis 


been dissolved, and since that period its affairs have been distributed—those 
relating to the banking concern under the control of commissioners, and its 
water-works under that of a board of directors, both appointed by the stock- 
holders. The situation of this institution is anomalous ; but there appears to 
be but one object in the laws under which its peculiar situation has been cre- 
ated, and in the stockholders at whose instance this anomaly was produced in 
the management of their own property, and that is, that its banking concerns 
should be liquidated and terminated, and the business of the corporation ex- 
clusively confined to the water-works. As long as there are debts of the 
former bank which are unprovided for, it strikes us as self-evident that the 
making of dividends is totally inconsistent with the liquidation of its affairs. 
We are aware of the caution which acourt of justice must exercise in inter- 


fereing in the affairs of a private corporation under ordinary circumstances, . 


and of the discretionary power necessarily vested in those who have the re- 
sponsibility of conducting them, but the claims set up by the plaintiffs grow 
out of a state of facts which, under our peculiar legislation, we think calls for 
interposition. 

The plaintiffs, representing the corporation ef the city of New Orleans as it 
formerly existed, are stockholders of the bank, having five thousand shares, for 
which bonds of the city were issued payable in forty years from date, bearing 
an interest of five per cent per annum, payable semi-annually. They were 
made in favor of the bank, and were negotiated under its endorsement at a 
profit. The dividends on the stock held by the city were to be retained by the 
bank, and applied, first, to the payment of the interest due on these bonds | 
and the surplus to be passed to the credit of the city, to be set apart as a sink- 
ing fund applicable alone to the payment of the bonds when they should become 
due. 

The unqualified and imperative appropriation of these dividends to the pay- 
ment of the interest on the bonds, as well as the principal. at the time they 
fall due, is not only fixed by an article in the charter of the bank, but has been 
sanctioned without any reservation whatever in two decisions of the Supreme 
Court, in cases between these identical parties. 11 Louisiana Reports, 219. 
5 Rob. 235. 

The interest on these bonds has not been paid by the bank since 1842 or 
1843, notwithstanding there is an accumulation vf dividends at the credit of 
the city amounting to $130,000. For this omission we have been unable to 
find any reasonable excuse or justification, and the rights of the plaiutifis to 
insist on the execution of this provision of the charter, which was one of the 
conditions on which the privileges secured by it were granted, we cannot re- 
fuse to them. ‘The division of the administration of the banking portion from 
the other business of this corporation produces no change in its obligations to 
its creditors or the stockholders; its debts, and the duties imposed by the 
charter, remain as before the surrender of their banking privileges under 
the liquidating law. 

From the evidence we are satisfied that the best interests of the stock- 
holders themselves require that their charter should be in all things respected, 
and that no dividends should be made until their just debts are paid or safely 
provided for. 


Bask. 
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New Oataans Our opivion in relation to the payment of this interest on the city bonds 


being as stated, it is unnecessary to examive the other points which have been 


Bank. — presented in argument. Judgment affirmed. 


Buancuarp, Executor v. Lockett. 


Defendant purchased, with two other persons, certain ground for the purpose of dividing it 
into lots and re-selling it, taking the title in his own name, and giving a counter-letter 
binding himself to sell and account to his co-proprietors. One of the latter executed his 
notes, which were endorsed by the defendant and discounted, and the proceeds applied on 
account of the maker towards paying his portion of the price of the land. The defendant 
was afterwards obliged as endorser to pay the notes’ The maker having died, defendant 
and his surviving co-proprietor agreed with the executors of the deceased that the whole 
property.should be sold by the register of wills, and at the sale defendant became the 
purchaser. The executor having demanded from the purchaser the whole price of an 
undivided third, alleging that purchasers at probate sales cannot compensate against the 
price claims due them by the deceased, and that for his advances defendant was only an 
ordinary creditor of the succession, which was insolvent: Held, that defendant had the right 
to retain any advances made by him out of the proceeds of the property in his hands. 
C. C. 2992. : 


PPEAL from the Third District Court of New Orleans, Kennedy, J 
A Le Gardeur, for the appellant. Goold and Micou, for the defendant. 
The judgment of the court was pronounced by 

Rost, J.* This case has already been before the Supreme Court, and was 
remanded for the introduction of evidence, which the court below had refused 
to admit. ‘I'he facts are fully stated in the opinion of the court, in 4 Rob. 370. 

The controversy grew out of a real estate speculation, entered into between 
John A. Merle, Theodore Nicolet, andthe defendant. The subject was a lot of 
ground and improvements, and the price $30,000. The property was pur- 
chased in the name of the defendant, who bound himself to divide it into lots, 
effect sales thereof, and account to Merle and Nicolet, who took a counter- 
letter which was deposited in the office of Grima, the notary before whom the 
sale was passed. Pending the negociation, Nicolet informed the defendant 
that Jules Le Blanc owned an interest in the property, which it was desirable 
to extinguish. For the purpose of purchasing that interest, Nicolet made 


notes for $10,000, which were endorsed by the defendant. Those notes were — 


discounted to the amount of $6,900, and the proceeds were paid to Jules Le 
Blane for account of Nicolet. The defendant was subsequently obliged, as 
endorser, to pay those notes. Nicolet died, and in order to settle his rights in 
this property, Merle and the defendant agreed with his executor that the re- 
gister of wills should make sale of the whole. The defendant became the 
purchaser at the price of $20,000. The executor now demands the whole 
price of an undivided third, alleging that purchasers at probate sale cannot 
compensate claims due them by the deceased, and that, for any advances the 
defendant has made, he is an ordinary creditor of the’succession, which ‘is 
shown to be insolvent. The judgment in the court below was in favor of the 
defendant, and the plaintiff appealed. 





ee 


* Eustis, C. J, did not sit on the trial of this case, having been engaged as counsel. 
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The legal title to the whole of the property was in the defendant, and he Bisncmanp 


could not have been divested of it against his consent, without a decree of 
court on a proper showing. Ti.e counter-letter gave Nicolet nothing more than 
an equitable claim to one-third of the nett proceeds of the adventure, which 
it authorized the defendant to close. He could have transferred no more in 
his life-time, and nothing more passed to his legal representatives, at his death. 
Lockett had made advances under the mandate, and had the right to retain 
those advances out of the proceeds of the property in his hands. Civil Code, 
art. 2992. It is contended that, the share of Nicolet was no longer in his 
hands, after he consented that it should be sold by the register of wills with 
his own. Such is not the necessary consequence of his assent. Believing 
that, under the power he held, he could not sell the property himself, after the 
death of Nicolet, he agreed that it should all be sold at auction, as the only 
means of closing the adventure. It would be inequitable to consider this in- 
voluntary change in the execution of the mandate, as implying on his partan 
abandonment of vested rights. He might have retracted his assent at any 
time ; the legal title was still in him onthe public records of the country; and 
if, before the adjudication, a third person had purchased from him in good 
faith, that purchaser would not have been affected by the latent equities ex- 
isting between his vendor and the succession of Nicolet. Hyams v. Riehard- 
son, 1 Annual Rep. 286. 
There is no error in the judgment appealed from. 


Judgment affirmed. 


oer — 





Tue Generat Councit or New Orueans v. Lockett. 


The late police jury of the parish of Orleans was authorized by law to impose taxes to 
meet the disbursements it was required to make. The stat. of 7 April, 1824, is conclusive 
on the subject. The power of the Police Jury in this respect was unaffected by the 
stat. of 8 March, 1836, dividing:the city of New Orleans into municipalities. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
King, for the plaintiffs. Goold, for the appellant. The judgment of 
the court was prohouncd by 

Eustis, C. J. This suit is instituted for the recovery of certain taxes, 
assessed and imposed on the defendant's property by the late police jury of 
the parish of Orleans, to which the party plaintiff has succeeded. The de- 
fendant denies the existence of any law by which the police jury could impose 
the tax. There was judgment against the defendant for $198 35, and, under 
the 63d article of the Constitution, he has appealed. 

The police jury of the parish of Orleans was charged with providing for 
certain expenditures attendant on the administration of justice within the 
perish. The salary of the parish judge, afterwards that of the judge of the 
Court of Probates, and that of the judge of the City Court, the expense of 
suitable places for holding courts, of prisons, and severa! other matters of a 
like sort, were to be provided for by the police jury. How was this expendi- 
ture to be defrayed except by taxation? 


Our opinion is that the power of the police jury to levy taxes to meet the 


Leumars. 
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disbursements necessary for those objects has been fully given by the statutes, 
and that the law of April 7th, 1824, is conclusive as to that power. The law 
of 1836, dividing the city into municipalities, gaye no authority to the councils 
of either of the municipalities to provide for the subjects committed to the 
police jury, whose power over them remained unoffected thereby. 

The different laws on this subject are by no means clear or free from diffi- 
culty, if their litteral meaning be alone followed; but of their legal import, we 
think, there can be no question, Judgment affirmed. 





Taytor v. Rostrop. 


A general mortgage resulting from the recording of a judgment, does not operate upon slaves 
after their emancipation, unless there was fraud on the part of the emancipator. C. C. 190, 

One who purchases slaves subject to the condition that they shail be emancipated in a cer- 
tain time, and who subsequently emancipates them under a decree of court rendered in 
due form, cannot afterwards be sued in an hypothecary action as a third possessor of the 
slaves, by the holders of a jadgment which had been registered while the slaves were in 
the possession of their original owner. Per Curiam: The defendant is not a third pos- 
sessor, nor can he be treated as the real emancipator. The slaves hold their actual status 
under a decree of court, which will be binding until overruled in a direct action against 
them and the judgment debter. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Durant, for the appellant. Beecher, for the defendant. The judgment 
of the court was pronounced by 
Rost, J. This is an hypothecary action. The plaintiff is the holder of a 
judgment duly recorded against Elie Victor Marotte, who was at the time of the 
recording in possession of certain slaves, upon whom Samuel Fagot held a 
special mortgage to secure the payment of a sum of $2500, with interest 
at the rate of ten per cent perannum. Marotte, subsequently sold Louise and 
her child, two of those slaves, for the sum of $1300, on condition that they 
should be emancipated by the purchaser within three years from the sale, 
Fagot intervened in the act, received the price, and raised his mortgage on those 
two slaves. In the certificate of the recorder of mortgages produced on that 
occasion, the judical mortgage of the plaintiff is not mentioned. Maindraull, 
the purchaser of the slaves, sold them on the same condition to the defendant, - 
who emancipated them under a decree of court rendered in due form of law. 
The plaintiff now proceeds against this defendant as a third possessor, and 
prays that the slaves be sold to satisfy his mortgage. The defendant resisted 
the claim on the ground that he had emancipated the slaves in good faith, and 
that after the emancipation he cannot be viewed in the light of a third possessor. 
He farther avers that the plaintiff has no mortgage on which he could in any 
ease maintain his action. 
The case was tried before a jury, and the judge instructed them that, 
a general mortgage resulting from the recording of a judgment did not, by the 
laws of Louisiana, operate upon slaves after their emancipation, unless there 
was fraud on the part of the emancipator. To this charge the counsel of the 
plaintiff excepted. ‘There wasa verdict and judgment in favor of the defend- 
ant, and the plaintiff appealed. 
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The charge of the judge is in strict accordance with art. 190 of the Civil 
Code; and as no fraud is alleged or shown, we could not interfere, even if the 
proper parties were before the court. But the proceedings are in other res- 
pects irregular. The defendant is nota third possessor, nor can he be consid- 
ered as the real emancipator. The slaves hold their present status under 
a decree of court, which is binding until anoulled in a direct action against them 
and the judgment debtor. Judgment affirmed. 





Pererson v. McRat. 


Where 2 curator appointed to represent an absentee against whom a suit had been instituted, 
excepts to the jurisdiction of the court on the ground that, no property of the defendant’s 
had been attached and no personal service of process made, the petition must be dismissed. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 

Peyton and 1. W. Smith, for the plaintiff, cited George v. Fitzgerald, 

12 La. 604. State v. Judge of Parish Court, 15 La. 81. 7’. R. Wolfe, for 

the appellant, relied on Dupuy v. Hunt, 2 An. R. 562. The judgment of the 
court was pronounced by 

Eustis,C.J. This is a suit brought against the defendant, who is a resident 
in the State of Mississippi. There was neither property of the defendant at- 
tached, nor personal service of process made. A curator was appointed to rep- 
resent the defendant, who pleaded to*the jurisdiction of the court. The plea 
was overruled, there was judgment for the plaintiff, and the defendant has 
appealed. ; 

The decision in this case, was made by the district judge previous to that 
rendered by this court in Dupuy v. Hunt, 2 Annual Rep. 562. On the authority 
of that case, the plea of the curator ought to have been sustained. 

The judgment appealed from is therefore reversed, and the plaintiff’s petition 
dismissed, with costs in both courts, 





Bacu v. Coun. 


A bankrupt discharged from his debts under the act of Congress of 19 August, 1841, is still 
bound én foro conscientia, and this obligation is a sufficient consideration for a new prom- 
ise. C.C.1752. But there can be no legal obligation to pay such debts without a new 
agreement, which may be verbal, or be proved by presumptions where the known fact on 
which the presumption rests draws after it the unknown fact as an almost necessary con- 


sequence. C.C. 1810, 2267. The presumption must be precise, and inapplicable to other cir- 
cumstances than those intended to be established. 


PPEAL from the District Court of Jefferson, Clarke, J. Larue, for the 
plaintiff. Brewer, for the appellant. The judgment of the court was 
pronounced by 
Suen, J. This suit is brought upon two notes, signed by the defendant to 
the order of, and endorsed by, H. C. W. Mithoff, dated in 1841. The defend- 
ant pleads in bar of the action his certificate and discharge in bankruptcy, in 
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1843, under the act of Congress. The only question which this cause presents 
is, whether, since his discharge, a new promise to pay has been made by 
the defendant. 

A witness offered by the plaintiff testifies, “that, in 1844, the defendant 
asked him whether he would endorse for the amount of $500, being the amount 
which he owed to Mr. Bach—witness refused to endorse. Cohn owed this 
amount to Bach for two notes which said Bach held against him, and had re. 
ceived in payment for two lots sold to Henry Mithof. The request of Cohn to 
witness, to endorse for that amount, was reiterated several times. Does not 
recollect hearing any conversation between Bach and Cohn on this subject. 
Defendant appeared willing to pay Bach the amount, and desired to pay him.” 
This witness, on his cross examination, states that he had never seen the notes 
before their exhibition te him at the trial of the cause; but that he k1ew the 
notes given to Bach for the two lots, were drawn by Cohn, and endorsed by H. W. 
C. Mithoff, but was not able to say that they were the identical notes sued 
upon. Another witness, Henry Mithoff, identifies the notes as the same given 
in payment by him, the witness, to Bach, for some real estate purchased by him- 
self of Bach. This is the only testimony offered by the plaintiff to destroy the 
effect of the bankrupt's certificate and discharge. The court below gave judg- 
ment for the plaintiff, and the defendant has appealed. 

The decree of the bankrupt court, as embodied in the certificate, is that Cohn 
is fully discharged from all his debts, owing by him at the time of the presenta. 
tion of his petition to be declared a bankrupt, to wit: on the 28th January, 
1843. This decree and certificate follow the act of Congress. Their effect 
was, in the language of the lawgiver, a full and complete discharge of the debt 
in question. ‘The act of Congress in this particular appears substantially to have 
followed the bankrupt system in England, and we may therefore with propriety 
look to the decisions of the english courts in ascertaining the legal effect of 
this discharge. 

Upon an examination of them it will be found that, the effect of the certificate 
may be avoided by a new contract, entered into bond fide by the bankrupt after 
his discharge ; and that as the debt, notwithstanding the legal discharge, is due 
in foro conscientia, the moral duty is deemed a sufficient consideration to support 
the new promise. But we have met with no case in the english authorities in 
which any thing less was deemed sufficient in avoidance, than direct proof of a 
new contract. 

* In Lyruby v. Wightman, 5 Esp. 198, the action was assumpsit for money 
lent. There was a plea of the general issue and bankruptcy. It appears by 
the report of the case that the plaintiff meant to rely on a new promise to pay, 
made by the bankrupt subsequent to his bankruptcy, and for that purpose was 
giving evidence of general declarations by the bankrupt that he would pay every 
body, and that his effects would pay twenty shillings in the pound, but there was 
no specific promise whatever proved to have been made to the plaintiff. Lord 
Ellenborough said, ‘‘ that in order to bind a bankrupt by a new promise he 
should expect a positive and specific promise to pay, not given in such general 
terms as it was offered here,” In Fleming v. Hayne, 1 Starkie, 370, the same 
learned judge again held, in even stronger terms, that the promise to pay must 
be distinct and unequivocal. 

Even thus guarded, the rule seems not to have proved consistent with the 
spirit of the bankrupt system, or with public policy. It was probably found to 
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open a door to perjury, or at least to be dangerous in exposing discharged 
bankrupts to a new responsibility, upon unguarded promises made upon the im- 
pulse of moral duty. Hence we find that by the 13l1st sec. of 6 Geo. 4, c. 16, 
it was provided that, no bankrupt should be liable to pay any debt from which 
he shall have been discharged by his certificate, unless such promise be made 
in writing, and signed by the bankrupt. 

It is certain that a bankrupt discharged under our statute is still bound in 
the forum of conscience. It isalso true that this moral obligation is a sufficient 
consideration for a new promise. Civil Code, art. 1752. But it is equally 
true that no legal obligation can arise to pay the discharged debt withouta new 
agreement, which agreement, though it may be made verbally, requires, like 
any other, the consent of the parties. This indeed is not disputed by the 
counsel for the plaintiff. He acknowledges that there must be a new agree- 
ment. He alsoacknowleges that no positive promise has been directly proved 
in this case. But he contends that the agreement may be established by cir- 
cumstantial evidence, and that the facts proved amount to such evidence. 

There is certainly such a thing as presumptive evidence of a contract; but 
it is equally true that those presumptions which are not established by law but 
are left tothe discretion of the judge, must, in the language of the Code, be 
weighty, precise, and consistent—graves, précises, et concordantes, Civil 
Code, 2267, 1810. ‘ihe known fact on which the presumption reposes must 
draw with it the unkvown fact, as an almost necessary consequence. The pre- 
sumption must be precise, and not susceptible of application. to other circum- 
stances than those which it is sought to establish. See Rogron, 1352. Here 
the facts from which we are asked to presume a new agreement between the 
plaintiff and the defendant amount to this: that the defendant, in repeated con- 
versations with the witness, out of the presence of the plaintiff, asked the 
witness if he would endorse for him for the amount of $500, which he owed 
Bach on two notes held by him, appearing to be willing to pay Bach and de- 
siring to pay him; which request the witness refused. This certainly does 
not necessarily draw with it the presumption that, at the time of the con- 
versation, the defendant had already promised to pay the discharged debt. 
It is consistent with the hypothesis that he spoke of the debt as one due 
in good gonscience, and merely contemplated a settlement of the claim in 
the form of two notes endorsed by the witness; and that intention might 
well be coupled with some contemplated gain to himself, upon thus re- 
newing an obligation from which in law he. was fully liberated. If such 
conversations of a certificated bankrupt, had with a third persons out of 
the presence of the creditor, were received by courts of justice as proof 
of a new promise, bankrupt certificates would speedily become waste pa- 
per, which the framers of the bankrupt law certainly did not contemplate. 
It is not for us to consider the wisdom or justice of that statute. We 
must look to the object and policy of the law, and not defeat the intention 
of the legislator by reviving a discharged debt upon vague and inconclusive 
presumptions. 


Judgment reversed, and judgment for defendant, with costs in both courts. 
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Where a wife dies without issue, leaving a successsion valued at $26,000, and the only 
property of the husband, who was twenty six years old, and healthy, but without any pro- 
fession or calling, consists of two slaves of the value of $1,100, the property will bo con- 
sidered as inadequate to his support, and that fact will entitle him to claim, under art. 
2359 of the Civil Code, one fourth of the succession of his wife. Per Curiam: The object 
of the law is, to provide for the support of the survivor out of the property of the deceased, 
without reference to his ability to support himself by his personal industry ; and the only 
question that can arise is, as to the sufficiency of the pecuniary means of the husband for 


his support. 


PPEAL from the Second District Court of New Orleans, Canon, J. 


Le Gardeur, for the appellant. The husband is shown to have been in neces- 
sitous circumstances, in the sense of article 2359. ‘‘ La pauvrelé ne consiste 
pas & n’avoir précisément rien ; on est estimé pauvre quand on.n’a pas ce qui est 
nécessaire pour vivre selon son état.” See a decision reported by Merlin, Rep. 
de Jurisp. verbo Quart de Conjoint Pauvre, p.690. The 53d novel of Jus- 
tinian declares: ‘ Etiam hic servandis similiter quidem in viris, similiter autem 
in mulieribus, communem namque etiam hanc super eis ponimus legem.” The ob- 
ject of that law was to relieve the poverty of the survivor out of the fortune of 
the decedent: “et inopia conjugis per divitias salvetur alterius.”” Lopez, in 
his commentary on the law 7, tit. 13, of 6th Partida, makes the following re- 
marks: Lictt uxor pauper esset industriosa, et manibus suis posset victum lu 
crari, adhue habebit istam quartam, cim hec lex se referat ad ea, que habeat in 
facultatibus propiis,......quia ista quarta datur in honorem preteriti matrimonii 
ut conserventur conjuges in solito stalu.” Febrero, in his ‘*'Tratado de Partici- 
ones,” vol. 2, p. 296, no. 175, speaks nearly to the same effect: Corresponde & 
Ja viuda pobre Ja quarta marital, aun que con su trabajo pueda alimentarse, 
porque se la concede en honor y por consuelo del matrimonio perdido, para que con- 
serve casta viudedad, 7 su trabajo no es seguro.” 

The applicability of these rules to the surviving husband under our laws, is 
obvious: Ist, because art. 2359 makes no distinction between husband and wife, 
and the principle is well settled that * ubi lex non distinguit, nec nos distingue- 
re debemus ;’’ 2nd, because the reason of those rules applies with equal force 
to a surviving husband who has no property adequate to his support. Why is 
the marital portion given to the survivor? It is given him in honorem preteriti 
matrimonii, ut conserventur conjugesin solito statu. Why is he entitled to that 

rtion, even when he has a profession and is capable by his labor to provide for 

is maintainance? Because his labor is uncertain, su trabajo no es seguro, and 
the law wishes him to be in possession of secured and substantive means, ea 
que habeat in facultatibus propriis. 

Grima, for the opponents, contended that the appellant was not in the ne- 
cessitous situatiém contemplated by art. 2359, as entitling him to a fourth of 
the succession of his deceaséd wite. 


The judgment of the court was pronounced by 

Kine, J. Valcour Fortier presented to the District Court his account as ad- 
ministrator of the succession of his deceased wife, Catharine Delphine La- 
branche, in which, as well as in the accompanying petition, he claimed one 
fourth of the estate of the deceased, in full property, as the marital portion, 
averring that his wife had died without issue, and that he was in necessitous 
circumstances. An opposition was filed by several of the heirs, contesting the 
right of the surviving husband to the marital portion. The opposition was 


~maintained, and Valcour Fortier lias appealed. 


The account presented shows that the estate of the deceased amounted at 
her death, to more than $26,000. From the evidence it appears that the only 
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property of the husband consists of two slaves, one of them infirm, and both Succession 
valued at only g1,100. He is a young man without profession or calling of any Foatis 


kind, has never followed any pursuit as a means of support, and since the death 
of his wife has lived at the house of a friend free of charge. Efforts made bya 
friend to procure him employment have proved unavailing, in consequence of 
his ignorance of the english language. His property is inadequate to his sup- 
port. These are the principal facts in the case. The district judge states 
the reasons upon which he founds his judgment, in the following words; “* The 
survivor is a young man, twenty six years of age, and healthy. He has no 
charge except his own maintenance, and has two slaves. In this country he 
cannot be called necessitous, according to the word used in the Civil Code, art. 
2359, which word would certainly apply to a woman in similar circumstances. 
Let the opposition be maintained,” &c. 

It is conceded that the right to the marital portion given by the 2359th art. of 
our Code, extends to the husband as well as to the wife. ‘The law makes no dis- 
tinction. The circumstances which would authorise the claim on the part of 
the wife, would equally authorise it on the part of the husband. If the object 
of the law were only to provide for the survivor who was unable, by industri- 
ous pursuits, to support himself, and was without other adequate means of sup- 
port, the opinion of the district judge would undoubtedly be correct. But the 
rule, under the text of our Code, which establishes a perfect reciprocity or 
right in this respect between the spouses, would extend also to the wife. The 
principle upon which the law appears to be founded is that, neither of the mar- 
ried parties who have lived together in the common enjoyment of wealth and 
of the position which it gives, shall be suddenly reduced to want: anda part of 
the estate of the deceased, who has died rich, is appropriated to relieve the 
survivor, who, in the absence of it, would be reduced to poverty. 53d Novel 
of Justinian. Merlin, verbo Quart de Conjoint Pauvre. Gregorio Lopez, Com. 
on law 7, tit. 13, part 6. The object of the law is to provide a support 
out of the property of the deceased, without reference to the ability of the 
survivor to support himself by his industry or personal exertions alone. The 
only question that can arise is, as to the sufficiency of the pecuniary means of 
the husband for his support. The evidence shows that they are inadequate. 
and this fact, in our opinion, entitles him to the one fourth part of the succes- 
sion of his wife, who died comparatively rich, and without issue. 

The judgment of the District Court is therefore reversed. It is further or- 
dered that Valcour Fortier have judgment for, and recover, one fourth of the 
succession left by his deceased wife, Catherine Delphine Labranche, in full pro- 
perty; the appellees paying the costs of this appeal. 





ArrowsmiTH v. Gorpon et al. 


Plaintiff having sold bills of exchange on a foreign country to defendant, delivered to the 
latter, at the same time, bills of lading for certain property, under an agreement that they 
were to be held as security for the acceptance only of the bills of exchange, and were to 
be delivered to the consignee on his acceptance. The latter tendered an acceptance 
of the bills of exchange on delivery of the bills of lading, but the agent of defend- 
ant refused to give up the bills of lading before payment of the bills of exchange, and 
they were protested. Defendant's agent sold the property on its arrival, and applied the 
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proceeds to the payment of the bills. There was no evidence of any loss sustained by 
plaintiff in consequence of the time when the sale was made as compared with the price 
of the article a reasonable time afterwards, nor that plaintiff intended the shipment for any 
particular purpose which was defeated by defendant’s acts; nor any proof of loss, actually 
sustained from any injury to plaintiff’s credit iu consequence of the protest of the bills, 
In an action by plaintiff for damages for protesting his bills, and retaining the bills of la- 
ding, and appropriating the proceeds of the cotton: Held, that plaintiff is not entitled to 
recover, as damages, the increased value of the cotton at any time previous to the instita- 
tion of suit; that defendant cannot claim commissions on the sale of the property, which 
hehad no right to dispose of, and is liable for interest on the balance of its proceeds 
remaining in his hands beyond the amount of the bills; that the measure of damages in 
cases of breach of contract is that which will indemnify the party injured; that in cases 
of breach of contract, even where there is fraud, the damages for which the debtor is lia- 
bleare those which are the immediate and direct consequence of the breach; and that, 
where the law does not necessarily infer that the party has sustained damage by the acts 
complained of, the damage must be alleged and proved so far as the facts are susceptible 
of proof. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J, 
The facts of this case are fully stated in the opinion delivered by Eustis, 
C. J. infrd. 


Clarke, for the plaintiff. If the rights of the parties are to be governed by 
the common law, the defendants had no right to sell the cotton, until after the 
maturity of the bills. Story on Bailments, sec. 308. 2 Caines’ Cases, 202, 
If by the laws of Lonisiana, a fortiori, none. C. C. 3132. Garlick v. James, 12 
John’s Rep. 146. If the jury regarded as the basis of plaintiff's rights, the 
relative values of the cotton solely, the amount of their verdict was not exces- 
sive. ‘The value of the chattel at the time of the conversion is not, in all 
cases, the rule of damages in trover; if the thing be of a determinate and fixed 
value it may be the rule, but when there is an uncertainty or fluctuation at- 
tending the value, and the chattel afterwards rises in value, the pleintiff can 
only be indemnified by giving him the price of it, at the time he calls upon the 


-defendant to restore it.”’ Cortelyon v. Lansing 2 Caines’ Cases, 215. If the 


chattel, after the conversion, increased in value, or be attended with other cir- 
cumstances, the damages may be enhanced accordingly. Fisher v. l’rince, 8 
Burr, 1363. A defendant was sued for a breach of contract, in not replacing 
a certain quantity of stock by a given day, and the court held, as the direction 
had been given to the jury, that the plaintiff was entitled to recover, not mere- 
ly the value of the stock as it stood at the day, but the value as it stood at the 
time of the trial. Shepard v. Johnson, 2 East. 211. Kent, in the case in 2 
Caines, says: ‘I have no doubt it is just and right that the plaintiff in the present 
case ought to recover the value of the note at the time he chose to demand it; 
he has selected that time to call for his note and to liquidate its value, and no 
other measure of damages short of that, will indemnify him for the loss of the 
pledge. In trover, if the chattel be not of a fixed and determined value, its 
worth at thetime of conversion is not the rule of damages; but they may’be 
enhanced, according to the increased value of the chattel, subsequent to that 
time.” West v. Wentworth et al., 3 Cowen, 82. “In trover, the jury are 
not limited to find as damages the mere value of the property at the time of the 
conversion, but they may find as damages the value at any subsequent time, in 
their discretion.4. Greening v. Wilkinson, 1 Carr and Payne, 625. From 
these authorities it will appear, that the jury were at liberty to find as the 
measure of damages, the value of the cotton at any period between the time 
of conversion and trial. But the jury had other elements besides the values of 
the cotton, with which to calculate. They may have thought there was injury 
done to the plaintiff ’s credit, consequent upon the defendants’ acts. His bills 
were protested. 

L. Janin, for the appellant. If this case should be considered as exhibitin 
an instance of breach of contract, it is at least not tainted with bad faith; andi 
the plaintiff should be entitled to damages, the question arises, what is the 
measure of such damages? And according to what law are these damages to 
be assessed? According to the law of Louisiana, or the law of England? 
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This question is answered by the following extract from Story’s Conflict of Annowsmrru 


Law, sec. 321, p. 266: * In stating the foregoing rules, we have been neces- 
sarily led to the consideration of many of what are properly deemed the effects 
of contracts, which, like the validity of contracts, are dependant upon, and are 
to be governed by, the lex loci contracius. These efiects are, the right con- 
ferred on the party for whose benefit the contract is made; the corres 
dent duty of the other party, to fulfil it; the right of action which arises from 
the non-fulfilment of it; and the consequential right to interest or damages, for 
the injury done by such non-fulfilment, belonging to the injured party. The 
manner in which remedies are to be administered, will fall under another and 
distinct head.” Thus, the damages due by the drawer -of a protested bill of 
exchange, are determined by the law of the place where the bill was drawn. 
If, in this case, the defendants had failed to forward the cotton to England, and 
had sold it in New Orleans, the damages would clearly have been determined 
by the law of Louisiana. The law of Louisiana on this subject, is contained 
in arts. 1928 and 1938 of the Civil Code. There being obviously no fraud or 
bad faith—* no designed breach of faith from some motive, or ill will, or in- 
terest” in this case, the plaintiff could only recover such damages as entered 
into the contemplation of the parties at the time of the contract. It is reason- 
able to presume that the acceptor of the bills would have sold the cotton to 
meet the bills, about the time of their maturity ; such being the customary 
course of trade, and that he would have charged the usual commission of two 
anda half percent. Thisis exactly what was done in the present case. The 
result was the same as if the cotton had gone into the hands of Hoskins, and 
the plaintiff has,therefore, suffered no damages from the alleged state of re 
The plaintiff, however, intended to demand the price, which, according to hi 
opinion, the cotton would have brought at the time of the institution of the 
suit. The petition says that if the cotton had been kept longer, it would have 
brought £4,481 15s, which after deduction of charges, would have left to 
plaintiff $6,000 ; and for this amount he claims judgment. 

Is this pretension supported by law? Clearly not by the civil law. If we 
consult the common law, we shall find much diversity of opinion. Sedgwick 
on the Measure of Damages, p. 505. But at our distance from the States in 
which these opposite ard irreconcilable opinions are held, it seems most judi- 


cious to accept the Supreme Court of the United States as umpire. . 


That court, in a case of positive breach of contract, impelled by inter- 
est, held that the measure of damages was the value of the thing at the 
time of the conversion. Shepherd v. Hampton, 3 Wheaton, 200. 4 Cond. 
Rep. 233. It is remarkable, that the counsel for Shephard et al. cited in sup- 
port of their claim for a higher rate of damages, Corlelyon v. Lansing, 2 
Caines’ Cases, 215; Fisher v. Prince, 3 Burr, 1363: Shepard’s Ez’r. v. John- 
son, 2 East, 211, which are also relied on by the plaintiff in this case. The 
same opinion was expressed by Judge Story, in Watt v. Potter, 2 Mason, 76. 
And of the same tenor, are the decisions of this court in George v. McNeill, 7 
La. 124. Porter vy. Curry, 7 Ibid, 233. 

Yet supposing that the law was, that the value of the cotton at the time of 
the institution of this suit, was the true measure of damages, it will still appear 
that the verdict of the jury greatly exceeds this measure. But it is suggested 
that the jury might have been influenced by considerations of the injury done 
to the plaintiff’s commercial reputation. Such is not the fact—the whole cha- 
racter of the case shows it; even if the manner in which the verdict was cal- 
culated was not known to us, and if the jury had allowed any thing on that 
score, the verdict would have been doubly erroneous. The plaintiff sustained 
no injury in his standing. 

The judgment of the court was pronounced by 

Eustis, C. J.* The plaintiff, in September, 1844, sold to the defendants 
two bills of exchange, amounting to £2,327 15 6 sterling, and with them were 
delivered bills of lading for six hundred and ninety-seven bales of cotton shipped 
on board the Coromando. The plaintiff and defendants were merchants in 
New Orleans; the bills were sold here, and were drawn on Henry H. Hoskins 


of Liverpool, to whom the cotton was consigned. It is alleged that the bills 





* Sue, J. did not sit in this case, having been of counsel. 
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Ausowanrre of lading were purchased under a special agreement ; that they were given and 
Gonvor. 


held as security for the aeceptance only of the bills of exchange, and were to 
be delivered up to the consignee on his acceptance. The acceptance of the 
bills was tendered by Hoskins on the delivery of the bills of lading. This 
was refused by the agents of the defendants, the bills of exchange were pro- 
tested, Hoskins having refused acceptance on any other terms, and the de- 
fendants’ agents took possession of the cotton on its arrival, sold it, and applied 
the proceeds to the payment of the bills. Another bill of exchange drawn for 
£500 on the same shipment, and negotiated by the plaintiff was protested, and 
returned in consequence of the refusal to deliver up the bills of lading. The 
plaintiff sues the defendants for damages for protesting his bills and retaining 
the bills of Jading, and unjustly and in violation of the contract and agreement 
aforesaid appropriating the cotten to their own use. 

By the retention and disposition made of the cotton in Liverpool, the plaintiff 
charges that he suffered a direct loss of $6,000, and that by reasons of the 
failure of the defendants to comply with their agreement aforesaid, and of the 
dishonoring of the bill aforesaid, his reputation as a merchant was greatly 
affected, and his commercial transactions, which were important and extensive, 
were embarrassed, that the dishonor of said bills becoming generally known in 
New Orleans, New York and Boston, to persons engaged in the bill business, 
with whom he had theretofore dealt, he could no longer with facility negotiate 
his bills in the ordinary course of his business as he could be fore, and that the 
Joss and damage so sustained by him in his commercial reputation and busi- 
ness amounts at least to $10,000, which he sues for. The petition concludes 
with a prayer for judgment for $16,000, and costs. 

The agreement about the bills of lading is expressly put in issue by the de- 


 fendants’ answer; it is eharged that it was agreed that the cotton was to be their 


security until] the bills were paid. Other matters of defence are specially set 
forth, but as they come under the general issue jt is not material to notice them 
particularly. This case wag submitted to a special jury of merchants, who 
found a verdict for the plaintiff in the sum of $4,243 91, on which judgment 
was rendered, and the defendants have appealed. 

We are disposed to give great weight to the verdict of a special jury of 
merchants in a case of this kind ; but, in estimating the damages on so broad a 
surface of facts as the pleadings in this case present it is not at all surprising that, 
without any direction from the court as to the rules of law on that subject to 
which the evidence can be applied, the jury should have fallen into error. We 
give full faith and credit to this verdigt as settling all doubtful questions of fact, 
and all points of eonflicting testimony, and we consider it as established : That 
the agreement was made as stated in the petition: That it was broken by per- 
sens for whose conduct the defendants are responsible: That the bills of ex- 
change were protested without any reasonable cause, and that the defendants are 
liable to plaintiff for damages for those acts. The only question is, as to the 
amount. And in reviewing the verdict on this pojnt, we do not conceive. that 
we are interfering with any question of fact, but applying the law to the facts 
as they are in evidence. The jury has no more right to assess damages arbi- 
trarily and without evidence ina case of this kind, than we have to sanction such 
a verdict. 

The cotton was sold by the defendants’ agents from the 13th to the 16th De- 
cember. The advance of price between that time was very gradual until the 
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10th March following, when there was an advance of a farthing per pound, AnrowsmirH 
which the cotton, had it been retained, would have produced. The suit was gosnoy. 


brought on the 13th March, and it is contended that, by the law of England 
where the contract was broken, the plaintiff is entitled to recover the increased 
value of the cotton at any time previous to the institution of the suit by way of 
damages. We have examined the authorities on which the plaintiff relies, and 
we do not think they establish that the rule is invariable. The true measure of 
damages in cases of breach of contract, is that which will indemnify the party 
injured. In this case no evidence was offered to show that the plaintiff intend- 
ed this shipment of cotton for any particular purpose, which was defeated by the 
acts of the defendants, nor that any unusual circumstances attended its origin 
or destination. It was to be consigned to Hoskins, and he was to have the ben- 
efit or profits of the consignment. It was intended to be sold in Liverpool, and 
the proceeds applied to bills drawn upon it. No loss has been shown in conse- 
quence of the time at which the sale was made, as compared with prices a rea- 
sonable time afterwards, and we think it would not be just that the plaintiff 
should have the option of fixing on the defendant the price of the cotton in the 
month of March following. ‘We do not think any fair rule of indemnity applied 
to the ordinary transactions of the cotton trader would authorise this, nor that 
any court in England could sanction such a test. 

We think, under the finding of the jury, that the defendants had no right to 
retain the bills of lading, and thus to divert the consignment from its destination. 
They had consequently no right to sell the cotton, and still less the whole quan- 
tity of cotton contained in the bills of lading, for which there appears to be no 
apology. We are disposed to allow the plaintiff the extent of indemnity which 
his case warrants and the breach of the contract authorises ; but in so doing we 
are not disposed to award him any thing which a deliberate view of the law will 
not sanction, notwithstanding the verdict in his favor. We think the defendants 
have no claim for the commissions on the cotton, which they had no right to dis- 
pose of, and that they owe interest on the balance of the proceeds of the cotton 
remaining in their hands, over and above the amount of the bills. New Orleans 
Draining Co. v. De Lizardi, 2 Annual R. 281. 6 Toullier, 268. 

But it is said the jury had before them other elements besides the value of the 
cotton, on which they had a right to base their verdict—the injury done to the 
plaintiff’s credit resulting from the defendants’ acts. We have considered this 
subject with great care ; but under the allegations of the petition and the evi- 
dence on this branch of the case, we are satisfied that the jury would not be 
authorised in assessing damages against the defendants for the injury alleged to 
have been done to the eredit of the plaintiff. In the assessment of damages in 
cases of contracts, even where there is fraud, the damages for which the debtor 
is liable are those which are the immediate and direct consequence of the breach 
of the contract; and, in cases of quasi-contracts, offences and quasi-offences 
much discretion is left tothe judge or the jury; but in these cases that discre- 
tion ought to be directed by proper pleadings, and supported by sufficient evi- 
dence. ' 

There can be no better rule than that which experience has imposed upon 
eourts in other countries, as a necessary protection against the abuse and error 
to which an undue latitude in the assessment of damages exposes judges as 
well as jurors. When the law does not necessarily imply that the plaintiff has 
sustained damage by the acts complained of, the resulting damage should be al- 
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Agnowsmts leged and proved, so far as the facts are susceptible of proof, in order to prevent 
Gonpox,  *Uzprise at the trial, which might otherwise ensue. 1 Chitty on Pleading, 428, 


6 Toullier, 289 et seq. 

A proper administration of justice requires that the rules established by law 
for the assessment of damages should be adhered to; for the article of the Ciy- 
il Code which gives a discretionary power to judges and juries in certain cases, 
expressly declares that, in other cases, they have none, but are bound to give a full 
indemnity to the creditor whenever the contract has been broken by the fault, 
negligence, fraud, or bad faith of the debtor, according to the rules provided 
therein. 

Under the charge in the petition of the injury done to the plaintiff's credit by 
the acts complained of, we consider that there is no sufficient evidence to support 
the verdict. Under the other charge of loss of profits and damages for the 
breach of the contract, we have felt ourselves limited to such as were the imme- 
diate and direct consequence of the breach. ‘We cannot admit that a discretion- 
ary power of awarding damagesin attions of trover vested in juries by the law 
of England, admitting it to be as insisted on by the counsel for the plaintiff, 
would be the standard by which the responsibility of the defendants ought to be 
tested in this action. 

It is therefore ordered that, there be judgment in favor of the plain- 
tiff against the defendants, for the sum of $1762 45, and interest at the 
rate of five per cent, from the 28th March, 1845, until paid, and costs in 
the court below; the costs of this appeal to«be paid by the plaintiff and 
appellee. 





er 


Same Casre—On a ReE-HEARING. 


N a re-hearing allowed to the plaintiff in this case, the opinion of the court 
was delivered by 

Rost, J. We have considered with great care the argument submitted to us 
on the re-heariog in this case, without being able to change the conclusions first 
adopted. If, as alleged, the rule of damages for the breach of the contract by 
the defendants is to be that applicable to actions of trover, so far as the conver- 
sion of the cotton is concerned, we take that rule to have been correctly stated 
in the opinion of the court. We deduced it from the englishand american cases 
within our reach, and we find it stated in nearly the same words by Mr. Sedg- 
wick, in his late valuable work on the Measure of Damages: ‘‘Unless the plain- 
tiff has been deprived of sme particular use of his property, of which the 
other party was apprised, and which he may be said to have thus directly pre- 
vented, the rights of the parties are fixed at the time of the illegal act, be it re- 
fusal to deliver, or actual conversion, and the damages should be estimated as at 
that time.” Sedgwick, p.505, This is in fact the fundamental principle appli- 
cable to all breaches of contract that, as a general rule, the market value at the 
tame of the breach is the rule of damages. 

Admitting further that, as the arbitrary distinctions of the common law in the 
form of actions do not obtain with us, and the plaintiff is permitted to state his 
complaint according to the actual facts; he might claim exemplary damages for a 
fraudulent or malicious breach of contract as well as for any other willful wrong, 
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yet the wrongs of which he complains must be proved. The counsel has re. Assveunes 


ferred us to decisions of the english courts, by which he maintains that conse- 
quences were held to be well inferred from wrongful acts: thus, where the i inju- 
ry consisted in firing guns so near the plaintiff’s decoy-pond as to frighten away 
the wild fowls or prevent them from coming there, or maliciously firing cannon 
at the natives on the coast of Africa, whereby they were prevented from com- 
ing to trade with the plaintiff, these consequences were held to be well inferred 
from the wrongful act of firing. But in these cases it was proved that, after 
the firing, the wild fowls did not come to the pond, and the natives did not come 
to trade ; and these facts, after being proved, were held to be well inferred from 
the wrongful acts. Had the defendants in these cases shown that the wild fowls 
came to the decoy-pond as usual, and that the trade with the natives had not 
been interrupted, no damages of any kind would have been allowed. 2 Green- 
leaf on Evidence, p. 210, and authorities there cited. 

The plaintiff alleges that, by reason of the failure of the defendants to com- 
ply with their agreement, and by reason of the dishonoring of his bills, his rep- 
utation as a merchant has been greatly affected, and his commercial transac- 
tions, which were of an important and extensive character, have been greatly 
embarrassed ; that the dishonor of his bills becoming generally known in New 
Orleans, in New York, and in Boston, to persons engaged in the bill business, 
with whom he had theretofore dealt, he could no longer as before negotiate his 
bills with facility in the ordinary course of his commercial dealing. But he has 
failed to establish the truth of these facts. On the contrary, Mr. Robd, an exten- 
sive banker of this place, testifies that, generally speaking, the protest of bills 
under the circumstances of tl.is case would not affect the credit of the drawer ; 
that he never heard of this protest, and has had since extensive dealings with 
the plaintiff. He cannot say what difficulties the plaintiff may have had with 
other persons, but he had none with the witness. Other witnesses testify that 
a protest when satisfactorily explained, does not effect the standing of the draw- 
er, and the loss of credit of the plaintiff is not shown affirmatively. 

Although english tribunals may at times infer certain established facts to be 
the natural consequence of other facts also established, it would be difficult to 
find authorities to show that they have in any case inferred the existence of the 
facts themselves. Had the loss of credit been shown, the important question 
would still have remained, whether it was the natural and proximate consequence 
of the protest of the bills. According to the testimony of Mr. Robb, and other 
witnesses, it would not have been; and we incline to that opinion. At the time 
he sold his bills to the defendants, his credit was not the best, or he would not 
have consented to the transfer of the bills of lading ; and many other causes, be- 
sices an accidental protest, might have affected his commercial standing, such as 
it was. In the case of Vickars v. Wilcocks, 8 East 1, the defendant had as- 
serted that the plaintiff had cut his master’s cordage, and the plaintiff alleged 
that his master, believing the assertion, had thereupon dismissed him from his 
service. It was held that the discharge was not a ground of action, since it was 
not the natural consequences of the words spoken. Neither was the loss of 
credit, alleged in this case, the natural consequence of an accidental protest. 
How far we might deem ourselves authorised to follow the rules established by 
the english courts in questions of costs and of damages arising under contracts to 
be in part executed in England, it is unnecessary to say. Our own law provides 
that when the inexecution of the contract has proceeded from fraud or bad fuith, 
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Aprowsmrrs the debtor shall not only be liable to such damages as were or might have been 


e. 


Gorpon, 


foreseen at the time of making the contract, but also to such as are the immedi 
ate and direct consequence of the breach of the contract. But even when there 
is fraud the damages cannut exceed this, and no discretion is left to the judge 
or jury. C. C. art. 1928, §2, 3. By bad faith in this rule is not meant the 
mere breach of faith in not complying with the contract, but a designed breach 
of it from motives of interest or ill will. C.C. art. 1928, §1. It embraces all 
fraudulent or malicious breaches of contract, and all willful wrongs to property 
held by the wrong doer under them. The rule of damages provided in-cases of 
quasi-contracts, offences and quasi-offences, is not applicable to the present 
controversy. The judgment heretofore rendered must remain undisturbed. 





Tue CrrizEens’ Bank v. Nicoxas et al. 


Under the stat. of 1st April, 1839. incorporating the Citizens’ Bank, that bank was authorised 
totake mortgages to secure the repayment of stock-loans made by it. 

Where a mortgage was executed to secure the price of bank-stock subscribed for by the 
mortgagor under the provisions of a bank charter which declared that each stock-holder 
should be entitled on certain conditions to a loan to the amount of one half of his stock, the 
mortgage stipulating that the mortgaged property shall stand hypothecated for any stock- 
loan s0 to be made, it will not be declared void on the ground of its not being in compliance 
with art. 3277 of the Civil Code, which requires that the exact sum for which a mortgage 
is given shall be stated in the act. 


PPEAL from the District Court of Lafourche Interior, Randall, J. 
The facts of this case are stated in the opinion infra. 


C. A. Johnson, for the plaintiffs. It is contended by the intervenor that the 
to secure the stock loan is null, because the amount intended to be 

is not mentioned in the act of mortgage. In reply to this, we say that 

the charter fixes the amount of the credit to which each stockholder is entitled, 
ard this, being matter of public law. the public was notified of it without its inser- 
tion in the act of mortgage. The latter informed the world that the mortgagor 
was a stockholder of a given number of shares of stock ; and the law did the rest. 
It is not material that the act did not state to what extent the stockholder intend- 
ed to use this credit; the world were notified to what extent it might be used. 
The maximum of prior encumbrances was clearly made known to subsequent 
creditors. The court cannot fail to remark the analogy of this case to that of 
@ mortgage to secure endorsements, provided for by our Civil Code. All that © 
the law requires is, that the maximum to which the endorsements may reach 
should be stated; and this is all that the reason of the rule requires. But the 
intervenor says that, the terms of our act of mortgage do not restrict the mort- 
to stook loans, but speaks of ali loans that the mortgaging party might 

r obtain from the bank. We do not claim for the mortgage any such 


* extentas this. We do not seek to avail ourselves of it for any Joan but the stock 


loan, which is clearly included. We are at loss to conceive how the language 
of the act, by being broader than the law warranted, can prejudice us in that 
which we are clearly authorised to claim. ' 

igur and Bonford, for the intervenor. Art. 2377 of the Civil Code provides 
that, in order to render a conventional mortgage valid, the exact sum for which 
it is given shall be declared in the act. A mortgage, like any other instrument, 
may contain separate and distinct obligations separately secured. In the one 
we are considering, the mortgagees acknowledge that they owe $26,400 for 
264 shares of the capital stock of the bunk, and mortgage property for its pay- 
ment; so far then as this obligation is concerned, the same is sufficiently set 
forth in the act. But, in addition to this, they declare that they mortgage to 
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sécure whatever loans they may make from the bank; what isthe sum secured Citizens Bask 
vw. 


the stipulation? There is none declared in the act. Whether these loans 
shall amount to ten, twenty, or thirty thousand dollars, we search the act in 
vain to discover. In thé case of Linton v. Purdon, 9 Rob. R. 483, there 
was asum mentioned in the act of mortgage, but it plainly applied as in this case, 
to a separate obligation secured in the same act; and the court held that the re- 
quisites of the Code had not been complied with. It is of the highest impor- 
tance that subsequent creditors and aliéenes should be able to ascertain from 
the mortgage act itself, to What extent property is encumbered. 

In the french system, as in ours, a mortgage may be given for a future or con- 
ditional obligation. But where, as in this case, the mortgage 1s to take effect 
on a condition potestative on the part of the debtor, all the authorities agree 
that the mortgage vests ouly from the date of the happening of the coniition. 
See Code Napoléon, art. 2125. Troplong, Hypothéque, Ist vol. no: 478. 
Merlin, Repertoire, Vo. Hypothéque, secs. 1 and 4. So by art. 2132 of the 
same Code, it is necessary that the sum should be certain and determined in 
the act, though where the obligation is conditional the creditor may preserve 
his inscription by an estimated valuatinn, to be settled between him and his 
debtor. This qualification is not contained in our Code. 

It is argued on the part of the bank, in reply to the objection that no deter- 
minate sum of loan is mentioned in the act of mortgage that, a reference to the 
charter would show the precise sum the parties were entitled to borrow. To 
this we rejoin, that this does not meet the requirement of the law, which is 
that the sum be declared in the act; secondly, that a reference to the charter 
would show nothing more than that the stockholder is entitled to borrow up 
to one half of his stock as a stock loan, but it does not show to what extent he 
intends to make use of that privilege; and lastly that nothing is said in the 
mortgage act confining it to stockloans ; it is suid to be given to secure all loans 
the parties may make—an expression which, at least, must be held to refer 
to other loans besides stock loans, inasmuch as stockholders have the same right 
as other individuals to borrow upon the mortgage to any indefinite extent. 

Beatty, for the defendant. 


The judgment of the court was pronounced by ; 

Rost, J. The plaintiffs sue for the amount of a stock loan made under the 
provisions of their charter, and pray that the property mortgaged to secure the 
stock, which is also mortgaged for the loan, be seized in the hands of a third 
possessor, and sold to satisfy the judgment.* The defendants have nut made a 
serious defence, but the third possessor has intervened, aod opposes the claim: 





*The 11th sec. of the stat. of 1 April, 1833, incorporating the Citizens’ Bank, provides : 

“ That every stockholder in the said corporation, on depositing and pledging his certificate 
of stock, shall be entitled to a credit equal to one half of the total amount of his stock.” 
The act of mortgage recites that the “ ayant souscrit pour deux cent soixante- 

quatre actions de ccnt piastres chacune, formant ensemble la somme de vingt six mille 
quatre cents piastres au fonds capital de la Banque des Citoyens de la Louisiane, incor- 
par un acte de la législature, approuvé le premier avril mil huit-cent trente trois ; 

ux les dites comparants se reconnaissent, par ces présentes, débiteurs conjoiuts et soli- 

daires envers la dite banque de la somme de vingt six mille quatre-cents pi: montant 
des dites actions ; et en garantie de leurs actions au fonds capital de la di banque, ainsi 
qu’en garantie du paiement du capital et des intéréts de |’emprunt qui doit étre levé 
pour former le capital de la dite banque, pour |’émission Wobligations ou bons qui doi- 
vent étre signés par le président et contre-signés par le caissier de la dite banque, 


ils affectent et hypothéquent conjointement et solidairement par ces présentes, en fa- - 


veur de la dite Banque des Citoyens de la Louisiane les propriétés suivantes: &c. Les- 
quelles propriétés resteront ainsi hypothéquées jusqu’au paiement final, et jusqu'au 
rachat de tous les dits bons en capital et intéréts, ou jusqu’é ce que les dits com- 
parants aient payé le montant de leurs actions et qu’ils aient remboursé |’emprunt 
qu’ils pourront avoir obtenu, a moins qu’ils n’aient auparavant transferé leurs actions, 
et qu’lls n’aient été entitrement déchargés par la dite banque. Les dits compatants 
consentent a ce que la présente obligation hypothécaire, donnée par eux en i 
des dites actions et de tous prets qu’ils pourront avoir obtenus de la dite ue, 
portent intéréts a raison de dix pour cent par an aprés l’échéance, s’ils n’étaient point 
ponctuellement ro neler My apie a a Mg ee demeurent 
également hypothéquées en garantie du paiement des dits intéréts éventuels,” dc. 
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Crrizexe Basx of the plaintiffs on the following grounds: 1st, That the parties who mort- 
eernens gaged the property to the bank were not the true owners thereof, and held it 
under a simulated sale from one Joseph Nicolas, who had made the transfer in 
fraud of the intervenor, to the knowledge of the plaintiffs. 2nd, That the 
bank could not legally take a mortgage to secure a stock loan, there being no 
power to that effect conferred by its charter. 3rd, That the mortgage is a 
nullity, because the amount of the loan intended to be secured by it is no- 
where mentioned in the act. There was judgment in favor of the plaintiffs 
against the defendants and the intervenor, and in favor of one of the defendants 
against the intervenor, under warrnty of the latter. Erom these judgments 
the intervenor appealed. It is proved that the sale made by Joseph Nicolas 
was originally intended as a power to the purchasers to subscribe for stock in 
the Union Bank, the vendor being at the time the cashier of one of its branches, 
and incapable as such to become a stockholder. The power was used to sub- 
scribe for stock in the Citizens’ Bank, and the property was subsequently re- 
transferred to Joseph Nicolas, in whose possession it Was seized and sold un- 
der a judgment of the intervenor, who acquired it subject to the mortgages of 
the bank. Inthe sale made to him by the sheriff, he binds himself to pay and 
satisfy “ all privileges and mortgages prior to his own, the said privileges and 
mortgages to be unaffected by the adjudication.” It is in evidence that the 
proceeds of the stock loan were either received by Joseph Nicolas, or applied 
to the payment of his liabilities. ‘The intervenor has failed to show that he 
was a creditor of Joseph Nicholas at the time of the sale, and that the plain- 
tiffs were apprised of the real character of the transaction. Had these allega- 
tions been proved, it is not perceived how they could avail him in this suit. 
The plaintiffs were net creditors of Joseph Nicolas. They gave in money the 
full consideration of the mortgages they took, and we should judge from the 
results that they had a hard bargain. The situation of the intervenor was 
certainly not made worse by the operation ; he continued to deal with Joseph 
Nicolas as before, and in such a manner as satisfies us that he was aware of 
what had taken place, and approved of it. He purchased the property with 
the full knowledge of the claims of the bank, and expressly assumed to satisfy 
them, and retained for that purpose the whole amount of the adjudication, 
A question so free from difficulty is seldom presented to a court of justice. 

‘ The other two grounds taken by the intervenor, were passed upon by this 
court in the case of the Unien Bank v. Grice, 2 Ann. Rep. 249, and deter-_ 
mined in favor of the bank. No argument has been urged at all affecting the 
reasons upon which that décision rests. 

Under the stipulation of the intervenor to pay and satisfy all mortgages prior 
to his own, Jean Omer Nicolas, one ef the parties who subscribed for the stock, 
and against whom a personal judgment has been rendered in this suit for three 
fourths of the claim, has obtained a judgment against the said intervenor for 
the whole amount thereof. This is an error. The same judgment should 
have been rendered in his favor under that stipulation, as was rendered against 
him in favor of the bank. In that respect the judgment must be changed. 

It istherefore ordered that the judgment rendered in favor of the plaintifisbe 
affirmed. It is further ordered, that the judgment rendered in favor of the de- 
fendant, Jean Omer Nicolas, against the intervenor, be reversed, and that the said 
Jean Omer Nicolas have judgment against the said intervenor for three fourths 
of the amount of the judgment rendered in favor of the plaintiffs, with a stay 
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of execution for ninety days; this judgment to stand as an indemnity. for Copmmaetianet 


the judgment obtained by the plaintiffs against Jean Omer Nicolas, and to be of 
no effect so far as that judgment is satisfied by the sale of the property mort- 
gaged, or by the intervenor himself; the intervenor to pay the costs of the 
court below, and those of the appeal to be paid in equal shares by him and 
Jean Omer Nicolas. 





CAMPBELL »v. ORILLION. 


Where a plaintiff who had appealed from a judgment rendered in his favor bat fora less 
amount than he claimed, executiaga bond with surety for the costs only, subsequently 
causes a fi. fa. to be issued against the defendant, it will be considered a volantary exe- 
cution of the judgment and an abandonment of the appedl. C. P. 567. 


PPEAL from the District Court of Iberville, Burk, J. Edwards, for 
the appellant. Deblieux, for the defendant. The judgment of the court 
was pronounced by 

Kine, J. The plaintiff being dissatisfied with a judgment rendered in his 
favor for a less sum than he claimed to be due, took the present ap; eal, giving 
a bond with surety for costs only. Subsequently he caused an execution to 
issue, in virtue of which property of the defendant’s was seized. No sale 
was effected for the want of bidders, the writ was returned not satisfied, and an 
alias fi. fa. issued, which is now in the hands of the sheriff. The defendant 
has moved for the dismissal of the appeal, on the ground that the plaintiff has 
acquiesced in the judgment rendered in his favor, by thus voluntarily executing 
it. In support of his motion he has produced a certified copy of the ficri 
facias which first issued, with the retara thereon, and the certificate of the 
clerk that an alias fi. fa. is now in the hands of the sheriff. As these docu- 
ments form no part of the record brought up, the facts which they disclose 
could, in the absence of the consent of parties, only have been considered with 
a view to remanding the cause for the purpose of trying the new issue now 
presented. In order to obviate the delay consequent upon remandiog the 
cause, counsel have consented that the decuments produced by the defendant 
may be considered as regularly before us. 

The plaintiff contends that, as his appeal was not suspensive but devolutive 
only, he was at liberty during its pendency to execute his judgment, without 
prejudice to his right of :claiming its revision and correction in the appellate 
tribunal. Our law expressly denies to a party the right of appealing from a 
judgment, which he has voluntarily executed. Code of Pract. art. 567. He 
is not permitted at once to maintain the antagonist positions of affirming a 
judgment and seeking its reversal. The voluntary execution of the judgment 
is such an acquiescence im it as precludes the party who thus affirms it from 
subsequently contesting its.correctness. For the same reasons the voluntary 
execution of a judgment after having taken .an appeal, will be deemed an 
abandonment of the appeal. The plaintiff, by issuing a fi. fa., has acquiesced 
in the judgment rendered in his favor, and has thereby forfeited the right to 
prosecute this appeal. Appeal dismissed. 
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THompson ect al. v. CHRETIEN et al. 


B, who was a surety for A., a collector of taxes due to the United States, having executed a 
note, secured by mortgage, for the payment of an amount due by A. to the United States 
for taxes, the latter conveyed to B. all his property, of every description, authorizing him 
to hold or dispose of the samej until the debt and incidental expenses should be paid. 

‘ Some litigation having grown out of this conveyance, the parties terminated their disputes 
by a compromise, by which a part of the property was given back to A., and B. as 
sumed to pay a debt due by A., and to guaranty him against any claim on the part of the 
United States ; the rest of the property was abandoned in full ownership to B. The act 
of compromise recites that A. releases to B. “all rights which he had or may have gene- 
rally against the United States, of whatsoever nature, consenting that B. may use them 
as he may see fit;” and further, that B. gives to A. a full discharge for the amount paid 
by the former to the United States, acknowledging himself satisfied therefor, and “ re- 
nouncing in favor of A. all the rights he has or may have against him in virtue of his subro- 
gation to the rights of the United States.’’ The heirs of B. having subsequently obtained 
the passage of an act of Congress by which the amount paid by him was refunded to 
them on the ground of its having been illegally collected from their ancestor, buat not upon 
that of its not having been due, the heirs of A. sued them to recover the property conveyed 
to B., or an equivalent in money, in consequence of the heirs of the latter having recovered 
from the United States the amount paid by him: Held, that the debt due by A. to the 
United States was extinguished by payment, and was unaffected by the act of Congress 
and the payment to the heirs of B., the government having no power to revive the debt of 
A. without his consent; that, by the payment made by B. tothe United States, A. became 
the debtor of B., and no longer owed the United States, B. having guarantied him against 
all claim on their part, and that by the compromise he was entirely discharged ; that, in 
consequence of A.’s release from his debt to the United States, there was no failure of the 
consideration of the compromise ; that the heirs of A. cannot be injured, nor can they pro- 
fit, by the repayment made by the United States. 

Money paid to a creditor, though paid by one who was not the real debtor, cannot be recov- 
ered, where the creditor received no more than was really due to him. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 

Greiner, Preston and H. A. Bullard, for the plaintiffs. £. Janin, Mor- 

phy and Simon, for the appellants. The judgment of the court was pro- 
nounced by . 

Eustis, C. J. On the 27th October, 1820, John Thompson, of the parish 
of St. Landry, conveyed to Gérard, and Hypolite Chrétien, certain lands and - 
slaves mentioned in the conveyance, and also all his property, moveable as well 
as immovable, and all the debts then due to him, in consideration of $14,806 27, 
for which sum the Chrétiens had on that day executed a note, secured by mort- 
gage, in favor of John Nicholson, marshal of the United States, payable in May 
then next ensuing, being for a debt due by said Thompson to the United States 
for taxes, and which the Chrétiens had bound themselves to pay in the manner 
aforesaid ; and the act provided that they should have the right to hold, possess, 
and dispose of said property until said debt with the expenses and costs shauld 
be paid, in which event the sale was to be [annulled. The acts of the parties 
thus situated by this conveyance gave rise to disputes which resulted in suits, 
which after pending several years were terminated by a compromise, made by 
a public act on the i4th July, 1825, in the town of Opeijousas. By this acta 
portion of the property was given back ,to Thompson, the reconveyance of 
another portion was stipulated for, a certain judgment against Thompson was 
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assumed by the Chrétiens, who warranted Thompson against any future 
claim on the part of the United States, and Thompson abandoned to them in full 
ownership all the rest of the property conveyed to them in the act of October, 
1820. The plaintiffs, who are the heirs of Thompson, have instituted the pre- 
sent suit against the defendants, who are the heirs of the Chrétiens, in which 
they claim the property embraced in the act of compromise, or an amount in 
money, in consequence of the Chrétiens having received back from the govern- 
ment of the United States the money they had paid for Thompson, by reason 
of which the consideration of the contracts before mentioned completely fuiled, 
and the property conveyed reverted of right to its original ownpr. There was 
judgment in favor of the plaintiffs for $15,617 80, with interest, and the defend- 
ants have appealed. 

Thompson was collector of the revenue of the United States for the west- 
ern district of Louisiana, and Louis Chrétien was his surety for an amount 
which is not in evidence. A warrant of distress was issued against him and 
his surety from the treasury department. Louis Chrétien was then dead, and 
Gérard and Hypolite, his brothers, had accepted his succession. Thompson, 
being unable to raise money, made with them the agreement of October, 1820. 
The amount of the note, $14,806 27, was paid to the marshal of the United 
States. The compromise of July, 1825, must be first considered. It recites 
that, in order to terminate the differences which have existed between the 
parties concerning the payment made to the United States by the Chrétiens, 
as heirs of their brother who was Thompson's surety, of a debt due by 
Thompson, and declares that he cedes, releases, transfers, &c., ‘for the bene- 
fit and in favor of the said Chrétiens, all kinds of rights which he has had, or 
may have, generally, against the United States, of whatsoever nature they may 
be, &c., consenting that they may use them in such manner as they may think 
fit.” * In consequence and in consideration of the above, the said Chrétiens give 
to the said John Thompson a full and complete receipt and discharge, as in fact 
they hereby acquit and discharge him, of the sum of $14,806 27, which the 
said Chrétiens, as heirs of Louis Chrétien deceased, who was the surety of 
John Thompson, have paid to the government, and of every other sum which 
the said Chrétiens have paid for the said J. Thompson; the said Chrétians ac- 
knowledging themselves satisfied and reimbursed for the aforesaid payments 
made by them, by the sales, cessions and transfers before mentioned. And 
the said Chrétiens moreover renounce to the said Thompson all the rights which 
they have, or may have against him, in virtue of their subrogation to the rights 
of the United States made to them by the government, declaring that they will 
make no use of the same against Thompson, inasmuch as he has entirely dis- 
charged himself in respect to them; and furthermore guaranty him against 
all claims on the part of the government of the United States relating to the 
object for which their brother was surety of T'hompson, declaring the whole to 
‘ have been paid by the proper officer of the law, and limiting their guarantee 
to the amount of the suretyship of Louis Chrétien.” Thompson, after convéy- 
ing to the Chrétiens formally the property he abandons to them, transfers to 
them all his rights of whatever description he may have against the United 
States, being willing that they may make use of them as they may think 
proper. 

The Chrétiens had thus paid the debt of Thompson and became subrogated 
to the rights of the United States, and having received payment in property 
from Thompson, they of course gave him a full and complete discharge, and the 
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ar -aned matters between them were thus apparently closed, id 1825. In December of 
Cunsties. that year the Chrétiens applied to Congress for the refunding of the amount 





they had thus paid, and, on the 3d of March, 1826, an act was passed for the 
relief of the heirs and representatives of Louis Chrétien deceased, by whiich 
was ordered to be paid to Gérard and Hypolite Chrétien as.such, the principal 
sum of $12,999, with interest at six per cent from the 3d of April, 1822, until 
sixty days after the passage of the act, the said sum having been illegally col- 
lected by the marshal of the United States, under a treasury warrant, from the 
said Louis Chrétien, as oue of the sureties of John Thompson, late collector of 
direct taxes, &c. This amount had been carried to the credit of Thompson, 
on the books of the treasury, as collector, as the balance of his amount of di- 
rect taxes of 1815 and 1816, collected by a distress warrant , from L. Chrétien, 
one of his sureties. When Thompson heard of this act of Congress he re- 
monstrated against the Chrétiens having any right to the receipt of the money, 
inasmuch as he had paid them, aad they had bound themselves to guaranty 
him against any claim of the government of the United States. A copy of 
the compromise was also forwarded, but it had no effect, and the Chrétiens had 
the full benefit of the liberality of Congress. They were informed at the time, 
by the representative in Congress from the district, that they would be bound 
to restore the property received from Thompson, which was afterwards re- 
peated on his return. 

It is insisted for the defandants that, under the clause of the compromise 
which we have quoted, the Chrétiens had a right to get this money back from 
the government of the United States for their sole and exclusive benefit; and 
this clause has been the subject of much discussion and argument, ‘Thompson 
had a claim against the government for the stamps for which he had been 
charged by the treasury, and which remained in his hands undisposed of, and 
also for some unpaid salary as a clerk tothe land commissioners, which was af- 
terwards allowed to his heirs. Under a fair construction of the whole act we 
think, the claims transferred could not be extended beyond these. 

The act of Congress relates not to the claim of Thompson, but to that of the 
heirs and representatives of one of his sureties, which were based upon rights 
appertaining to their own merits and not those of the principal debtor—upon the 
money having been illegally collected from L. Chrétien, and not upon its not 
having been due. That Thompson should consent that this debt which was paid 
should be uncovered, and the distress warrant be again issued against him, his 
property seized, his defalcation again gazetted, and he forced to pay a debt. 
twice, or commit a fraud by not paying it, is too improbable to require notice. 
That provided his debt to the United States remained paid, it, at one time, was 
a matter of indifference to him, whatever terms the Chrétiens might afterwards 
make with the government, is all that we can feel ourselves permitted to be- 
lieve under the circumstances. 

the legal consequences of the failure of the consideration of the com- 

are to be considered, there is a question not free from difficulty, and 

is, whether the consideration has failed—whether Thompson's debt to the 
United States has not been extingnished by payment, and remains unaffected 
by the act of Congress and the payment under it to the Chrétiens. If such be 
the case—if it be in fact extinct, what claim the plaintiffs have for the restora- 
tion of the property is to be considered. The litigation between these parties 
and their successors has been of long duration; it commenced more than twenty- 
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five years ago. The present case was before the Supreme Court in 1842. 
3 Robinson, 26. It has been our aim to reach and determine it on the principles 
of law, from which we are not permitted to deviate for the purpose of relieving 
parties from difficulties in which their own conduct and conventions have involv- 
ed them. It is deplorable that the property of a family should have been 
wrecked as this has been, and we feel deeply the responsibility of terminating 
forever a case which involves such interests, and of the great hardship of which 
we are thoroughly convinced. 

The debt of T'hompson was paid by the Chrétiens to the government, and 
Thompson afterwards reimbursed them. The Chrétiens then received back 
from the government the amount paid: What effect has this upon the debt of 
Thompson? 'Thestatement of the facts brings up the familiar rule that when 
a debt is once paid, there must be some legal cause upon which @ party can be 
enabled to revive it. It is affected by fraud, error, violence, or any of those 
causes which affect the validity of all contracts; but that the creditor can, at 
his will and by his own act, revive it against the debtor, cannot we think be se- 
riously maintained. The government of the United States of its own free will 
and accord returned the Chrétiens the money, with the exception of a sum re- 
tained, which had been paid to the marshal of the. United States, and for which 
they had given their promissory note, which was drawn by Gérard and endors- 
ed by Hypolite Chrétien. Was the debt against Thompson revived by this act, 
or did it remain unaffected by it? 

So far as the rights of Thompson are concerned, this court must look upon the 
acts of the government of the United States in the same light as they would 
upon those of an individual. The rights secured to debtors rest exclusively 
upon the law, and the government as a creditor has no privileges except those 
which appertain to its functions as recognised and established by law. The debt 
of Thompson having been paid, the government by no act of its own had the 
power of reviving the obligation pf Thompson, without his privity or consent. 
We are at a loss to conceive on what basis any such power can be made to 
rest. 

It is said that the Chrétiens paid the government in error, and the money paid 
ought to have been recovered back. But in what did the error of the Chrétiens 
consist? They well knew the extent of their brother’s responsibility on the 
bond of Thompson. They knew that there was another surety besides their 
brother. They, as two of his heirs, were not bound even for the whole of his 
responsibility. In point of fact, according to the statements made in the argu- 
ment of the plaintiffs’ counsel, the amount they were liable for was not the sole 
cause for the interference of the Chrétiens in favor of Thompson. The two 
families were connected by marriage. Thompson's whole property was under 
seizure, and a portion of it sold under a distress warrant issued against him as 
a public defaulter, and advertized for sale, and it was to save him from total 
ruin, as well as themselves from being called upon to meet any deficiency, that 
they assumed the whole debt. In their petition against Thompson, filed on 18d, 
it is alleged that they acted from the charitable motive of saving bim from total 
ruin, as well as for saving themselves from kss in interfering in his behalf 
with the marsbal of the United States, in arresting the sale of his property. 

The government of the United States, in returning the money to the 
Chrétiens, retained only $1,807, for which sum it may be supposed Gérard and 
Hypolite were only legally bound ag two of the heirs of their brother Louis. As 
if to render the fact of error impossible, they took security for the whole 
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Tuomrsos amount they had bound themselves for, from Thompson ; and, five pears after- 
Cunsrixx. W8ds, were fully paid by him under the compromise of 1825, and, as subroga- 


ted to the United States, formally discharged Thompson and gave him back part 
of his property, and assumed and paid a judgment which had been rendered 
against him. Can it be pretended, in the presence of this array of overwhelming 
facts, that the Chrétiens could claim relief from the government of the United 
States on the ground of having paid by mistake, when they had the money re- 
paid to them in their pockets, and had extinguished all the rights of the United 
States, which, by subrogation, were vested in them, by a formal discharge of 
Thompson? Such a pretension appears to us to rest upon a complete confusion 
of all ideas of right and wrong. 

The Chrétiens, as friends of Thompson or as strangers, had a right to dis- 
charge his debt and save his family from being turned out of doors; but, if the 
debt was really due, they never could recover it back from the creditor who had 
received no more than he had aright to. Dornat, lib. 2, tit. 7, §2. Repe- 
titio nulla est ab eo qui suum recepit, tametsi ab alio quam vero debitore solu- 
tum est. L. 44, ff, De Condict. Indebiti. The reason given for this by Do- 
mat is, that the creditor has received only what was his due, and the person 
thus interfering may have wished to discharge the debtor. After the debtor 
shall have paid the person, who has thereupon given him a discharge for the 
debt, how can the creditor, by returning the money to the person who paid it, 
bring into existence the debt which has thus been twice,.extinguished. 

This debt we think has been twice paid, once by the Chrétiens to the United 
States, and once by Thompson to the Chrétiens; and, as matters stand, the 
United States have no more claim against Thompson than the Chrétiens would 
have, had the money not been returned tothem. By the payment to.the Uni- 
ted States Thompson became the debtor to the Chrétiens who made it, and no 
longer owed the United States; by the compromise of 1825, he was entirely 
discharged. If Thompson was thus released from this dedt the consideration 
of the compromise has not failed, but, on the contrary, he has had the benefit 
of it, and the compromise remains in force. 

It certainly has the appearance of injustice that the plaintiffs should not have 
the benefit of the money returned tothe Chrétiens under the act of Congress. 
But considering that act in relation to the evidence which is before us, we can 
only view it as a matter between the parties exclusively, and not affecting the 
rights of Thompson. His heirs cannot be injured by it, but they can derive no 
benefit from it. The error in this matter does not consist in the payment of the 
Chrétiens, but in the reimbursement to them of what they had already re- 
ceived. 

But the United States have sued the plaintiffs on the original cause of action 
for which the distress warrant was issued, and the plaintiffs have pleaded pay- 
ment. It appears by the treasury transcript annexed to the petition on which 

8 suit is brought, that the nett proceeds of the payment to the marshal were 

ssed to the credit of Thompson, as collector of the revenue. The right of 
the government to disturb this payment and make Thompson again the debtor of 
the United States we have gonsidered in this case, and we have no reason to 
think that any court would come to any other conclusion; but we may err in 
this, and the courts of the United States may take a difterent view of the sub- 
ject, and hold the debt to be still unpaid. For this contingency we must provide; 
and in this respect the rights of the plaintiffs must be fully protected, under the 
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formal guarantee in favor of Thompson in the act of compromise, against all ar am 


claims on the part of the United States. 

We concur with the Supreme Court in the opinion expressed on the former 
trial of this cause that, the obligation of the Chrétiens to Thompson was joint and 
not in solido. 

In closing this cause it is proper to add that. we have considered the very able 
and elaborate opinion of the judge of the Fifth District Court of New Orleans, the 
strong equitable views of which we approve, but cannot for the reasons given 
apply them for the benefit of the plaintiffs. 

It is ordered that the judgment appealed from be reversed; und it is furthor or- 
dered that the defendants, to wit, the representatives of the succession of Hypo- 
: lite Chrétien for one-half, and the representatives of the succession of Gérard 
Chrétien for one-half, be decreed to hold harmless and indemnify the plaintiffs 
against the said claim of the United States, against them by reason of the re- 
imbursement made to the said Hypolite and Gérard Chrétien, in pursuance of 
an act of Congress of March, 1826, and that the appellees pay the costs of ap- 
peal, and the defendants those in the court below. 





Davis v. Bourceat, Executor.. 


Where the record of the certificate of notice to an endorser of the protest of a note appears 
to have been made in the presence of two witnesses, but it does not appear that they signed 
it, the record not being in conformity to the statutes of 14 February, 1821, s. 1, end 13 March, 
1827, s. 1, the certificate will not be proof of notice, and a certified copy of it should not be 
admitted in evidence. 

PPEAL from the District Court of Pointe Coupée, Farrar,J. No coun- 
sel appeared for the platntiff. Cooley, for the appellant. The judgment of 

the court was pronounced by 
Supet, J. The plaintiff has failed to prove notice of protest to the en- 
dorser. The record of the certificate of notice seems to have been made in the 
presence of two witnesses; but it does not appear that they signed it. Not 
being in conformity to the statute, the certificate was not proof of notice, and 
the certified copy of it should have been rejected. See statutes of 1821 and 

1827. Gas Bank v. Nuttall, 19 La. 449. Deblieur v. Bullard, 1, Rob. 

Rep. 67. 

It is decreed that the judgment of the court below be reversed, and that 
there be judgment for the defendant, as in case of non-suit, the plaintiff pay- 
ing costs in both courts. 





Crotcu v. Lockett et al. 


A mortgage on slaves, recorded in the mortgage office of the place where the debtor had his 
domicil at the time of the inscription, will be unaffected by his subsequent removal with 
the slaves to another parish, and the acquisition of a domicil there. No inscription is ne- 


cessary in the parish of his new domicil. 
16 


Cunatms. 
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SUPREME COURT OF LOUISIANA, 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 

H. A. Bullard, for the plaintiff. £. Pierce and Dunbar, for different 

intervenors. Goold, for the defendant, Lockett. The judgment of the court 
was pronounced by 

Rost, J. The parties to this controversy are mortgage creditors of John 
Dodd, and severally claim to be paid by preference out of the proceeds of a 
judicial sale of certain slaves of the debtor. @rouch obtained a judgment in 
the parish of Rapides, where Dodd had his domicil at the time, and recorded 
it on the 17th December, 1844. At the subsequent term ef the court, Lockett 
obtained a judgment against Dodd, which judgment was recorded on the 6th 
of June, 1845. In the winter of 1845 Dodd removed to New Orleans, with 
the slaves he owned in the parish of Rapides. Loekett recorded his judgment .- 
in the parish of Orleans after the arrival of Dodd. Cammack subsequently 
obtained a judgment against Dodd, which he recorded in the parish of Orleans. 
He also became subrogated to the rights of Lockett, and, having caused the 
slaves to be seized and sold, he became the purchaser. Cammack then inter- 
vened in the suit of Crouch v. Lockett and the Sheriff, instituted to recover the 
proceeds under a previous sale to Lockett, which had been annulled, and assert- 
ed his right to retain the proceeds, on the ground that the mortgages he held 
were the only ones recorded in the parish of Orleans where Dodd had his 
domicil at the time of the seizure. The Gas Bank having a judgment record- 
ed before any of the others in the parish of Rapides, also intervened. There 
Was a judgment in favor of Cammack, and the other parties appealed. 

The legal question which this case presents is, whether a mortgage recorded 
in the parish where the debtor had his domicil at the time, continues to operate 
on his slaves after he acquires a domicil in another parish, or whether an in- 
scription is necessary in the parish of the newdomicil. 1t was held not to be, 
by the late Supreme Court, in the case of The Commissioners of the New Or- 
leans Improvementand Banking Company v. Jewett, 11 Rob. 20: In the case of 
Cumming v. Biossait, 2 Aun. R. 794, determined in the western district, we had 
octasion to reconsider that decision, and after mature deliberation we adopted its 
conclusions. The certainty of the rule it established appeared te us much in 
its favor, and we were impressed with the belief that, on the adverse hypothe- 
sis, questions of change of domicil would give rise to more litigation, inconven- 
ience, and hardship, than can possibly result from its application. Nearly one 
third of the mortgages held by the property banks to secure the bonds of the 
State issued in their favor, are on slaves. If those mortgages lost their rank by © 
the change of domicil of the debtors, which it is impossible for the banks to 
know in time to protect themselves, those securities might be defeated at 
pleasure. 

The inherent difficulty of the subject arises from the application of registry 
laws originally framed for lands exclusively, to things essentially moveable in 
their nature, and immovable only by a fiction of law. We believe the inter- 
pretation adopted by the former court to be that which the legislature intended. 

The judgment must be reversed, and the mortgages classed and satisfied in 
the order of the dates of their inscription. 

It is therefore ordered that the judgment of the court below be reversed, 
that the defendant, Johu L. Lewis, sheriff, do pay out of the proceeds of the 
sale of the slaves of John W. Dodd, made under the executions in the case of 
the New Orleans Gas Light and Banking Company v. Dodd, and Cammack v. 
Same, the following sums of money in their order: Ist, to the Gas Light 
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Company, the sum of three hundred and seventy five dollars, with seven per 
cent per annum interest thereon, from the 4th of January, 1843, subject to a 
credit of seventy five dollars, paid the 1st June, 1845, the costs of said judg- 
ment appearing to have been paid. 2nd, To Winder Crouch, the sum of five 
hundred and fifty dollars, with ten per cent per ennum interest thereon, 
from the 4th January, 1844, and costs, being the amount ef his judgment 
against J. W. Dodd, or that said sheriff pay-to-said Crouch so much as remains 
jn said sheriff’s hands after payment of the aforesaid sums of money to the 
Gas Light Company: as first before mentioned. And if any further sum of 
money should remain from said sale after the satisfaction of said judgments, 
that it be paid over to the defendant, R. C. Cammack, as assignee of Henry 
Lockett ; and it is further ofdered that the said defendant, R. C. Cammack, 
pay the costs of this suit in both courts. 


Bow — LL LLL I OP OLD 





MicHEt v. Poricze Jury or West Baton Rovee. 


Where, in consequence of the failure to give to the owner of a plantation the notice required 
by the police regulations of the perish,of the work to be done in making a road and levée 
on his plantation, the contractor to whom the work was adjudicated cannot proceed sum- 
marily to seize and sell the land, he may recover from the police jury the amount dae un. 
der his contract. 


The record of the proeeedings of a police jury, though not in the-english language, were 
admissible in evidence while the constitution of 1812.was still in force. 


PPEAL from the District Court of West Baton Rouge, Farrar, J. @. S. 
Lacey, for the plaintiff. Bennett, for the appellants. The judgmeng of 
the court was pronounced by 

Eustis, C. J. The plaintiff, who represents Joseph Claudel, to whom was 
adjudicated the making of the road and ‘levée on the plantation of the heirs 
of Collins Blackman, situated on the river Mississippi, in the parish of West 
Baton Rouge, took ‘his executory proceedings against the labd, which were 
enjoined on the ground that notice had not been ‘duly given to the proprietors 
according to the requisition of the police regulations of said parish. See 12 
Robinson, 593. On the failure of his recourse against the land he sued the 
police jury, and obtained a verdict for the amount of the adjudication, to wit, 
$1,580, for which judgment was rendered with interest from judicial démand. 
Under the authority of the cases of Croizet v. The Police Jury of Pointe Coupée, 
1 La. 109, Morgan v. The Same, 11 La. 158, Newcomb v. The Police Jury of 
East Baton Rouge, 4 Robinson, 233, and O’ Brien v. The Police Jury of Con- 
cordia, 2 Annual R. 355, we think the defendants are liable to the plaintiff. 

A bill of exceptions was taken to the admission of the record of the police 
jury conferring the office of inspector of roads and levées.on Robert L. Knor, 
by whom the adjudication to Claudel was made. Knor having been avowedly 
and publicly the officer of the parish, and made coutracts in that capacity, and 
been recognized constantly as such by the defendants, it is questionable as to 
what extent, in a case of this kind, they would be permitted in a court of jus- 
tice to dispute his authority. The objection is that, the record of the police 
jury is not in the english language. 
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Macump When the provision of the constitution of 1812, under which this exception 
Pouce Jonr. was made, relating to the public records of the State, was first brought before our 


courts for consideration, the subject was thoroughly examined, and several de- 
eisions were made upon its extent and intendment, and we at this remote day 
consider it a sufficient answer to the objection made to the admission of the 
evidenee, that no court in this State has ever, to our knowledge, recognized it 
astenable. We consider that the court did not err in rendering panies for 
the plaintiff under the evidence. 

We cannot reverse the judgment on account of the allowance of interest 
from the judicial demand. It is legally due, and if the judge of the first in 
stance had not given it to the plaintiff, we should have given it. 


Judgment affirmed. 





MoreGan v. Driaes. 


A contract between an attorney and client, by which the latter agrees to give to the former 
one-third of the judgment to be recovered, is void under the stat. of 31 March, 1808, s. 4. 

No recovery ean ‘be had in an action on a contract by which defendant stipulated to pay a 
certain amount for services to be rendered by an attorney in a suit then about to be com- 
meuced, where there is no allegation that the attorney had fulfilled his part of the con. 
tract. 

To authorize a debtor to enjoin an execution on the ground of his being. the holder of notes 
and drafts due by the plaintiff in execation, it must be shown that they were acquired at 
sach a time that they could not have been pleaded in defence to the original action. 

execution, issued for the amount of a judgment rendered by the Supreme Court 

and for the costs, is enjoined by the debtor, proof that the costs in the Sapreme Court had 

‘been paid by the debtor before execution was issued, but unaccompanied with any allega- 

tion that the creditor was aware of the payment, will not subject the latter to the costs 

of the injunction; nor will the fact deprive him of the right to damages, under the stat. of 
25 March, 1831, s. 3, upon the amount enjoined, which was really due. 


PPEAL from the District Court of Pointe Coupée, Farrar, J. Cooley, 
for the appellant. Ratliff and Cowgill, for the defendants. The judg- 
ment of the court was pronounced by 
Supe, J. Driggs, having obtained a judgment against Morgan, issued . 
execution, and Morgan then obtained an injunction upon the following grounds: 
ist. That the fees of the clerk of the Supreme Court, included in the writ of 
Jieri facias, had been paid by him. 2d. That when Driggs was about to insti- 
tute his suit against Morgan, he employed William Beatty, a member of the 
bar, to attend to the suit, and agreed to give him thirty-three and one-third per 
cent of the amount recovered in said suit, as a compensation for his professional 
services therein ; and that by virtue of said agreement the said counsel was 
entitled to receive one-third of the amount of the judgment to be rendered ia 
favor of Driggs against Morgan. That Beatty transferred his rights to Mar- 
shalf, who transferred them to Iisley, who transferred them to the present 
plaintiff. 3d. Thathe is the holder of several notes, drafts, and due bills made 
by Driggs; that Driggs has made a simulated transfer of his judgment for 
the purpose of defeating his offsets, and that the notes, drafts, and due bills 
were owned and held by him prior to the transfer of the judgment. 
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Upen motion the court below dissolved the injunction, except as to the 
amount of the fees paid to the clerk of the Supreme Court. The plaintiff in 
injunction has appealed, and the appellee in his answer to the appeal asks for 
the entire dissolution of the injunction, and for damages and interest. As the 
clerk’s fees had been paid by Morgan, the ines was properly maintained 
for that item. 

The agreement bétween Beatly and Driggs, as pleaded, being an agreement 
for one-third of the judgment to be recovered, was void under the statute of 
1808, and could not form the basis of an action. But, at the hearing of the 
motion to dissolve, the plaintiff, having produced the written agreement, pray- 
ed leave to amend by setting it forth according to its true tenor, to wit, an 
agreement for a compensation of thirty-three and one-third per cent on the 
amount to be recovered. The court refused to allow thisamendment. If the 
amendment had been granted and the agreement been conceded to be legal, 
still the petition would have been defective. The agreement was personal, 
and, fairly construed, depended upon the future rendition of professional ser- 
vices. At the date of the agreement the suit was contemplated; and the at- 
torney was not only to institute, but to carry on the cause to judgment. The 
words of the agreement are: “ In the suit about to be institued for me by my 
attorney at law, William Beatty, against Col. Charles Morgan of this parish, 
I hereby agree to give said Beatty, for his professional services in said suit, 
thirty-three and one-third per cent on the amount recovered.” Non constat, 
under the allegations of the petition either as originally drawn or as proposed 
to be amended, that the attorney had fulfilled his part of the contract, or had 


acquired a lawful right against his client to any payment under the agreement. - 


As to the other claims, there is no allegatién that they were acquired subse- 
quently to this date of the judgment on which the execution issued, or at such 
a time that they could not have been pleaded in defence to the suit of Driggs. 
Under the authority of Kennard v. Henderson, 9 Rob. 166, and the cases there 
cited, they could not be made the basis of an injunction. 

We are of opinion that the costs of the injunction were improperly adjudg- 
ed to be paid by Driggs. It is true that the trifling amount of $15 60, the fees 
of the clerk of the Supreme Court, had been paid by Morgan before the 
fieri facias issued, and that the costs were included in the writ. But there is 
no allegation in the petition that Driggs had any notice whatever that Morgan 
had paid them. If such notice had been given, we may well suppose that 
Driggs would have credited the amount on the fieri facias. It would be ine- 
quitable to inflict upon him the costs of this injunction by reason of a partial 
payment of this sort, of which he had no knowledge. 

The sole legal ground for diminishing the amount for which thh fieri facias 
issued being this unnotified payment of a trifling sum, we consider the defend- 
ant in injunction entitled, upon the fair interpretation of the act of 1831, to 
damages upon the amount enjéined which was really due. See also Rowley v. 
Kemp, 2 Annual Rep. p, 360. 

It is therefore decreed that the judgment of the District Court, so far as it 
maintains the injunction for the sum of $15 60, fees of the clerk of the Su- 
preme Court, and so far also as it dissolves the injunction as to the residue of 
the amount of the fieri facias, be affirmed. And it is further decreed that so 
much of the judgment of the court below as condemned the defendant in injunc- 
tion to pay the costs of the injunction and rejected his prayer for interest and 
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Moneax damages, be reversed, and that the said Driggs do recover from the said Charles 


wets 


Morgan, and Charles Morgan, junier, his surety, in solido, interest at the 
rate of ten per cent per annum, from the 20th July, 1847,@ntil the judgment 
be paid, upon the amount of the judgment enjoined, to wit, Wpon $1,500, and 
the further sum of 51 @ dangagee, and costs in both courts. 


ars 





Seconp uv, Remy. 

To authorise a judgment, on the dissolution of an injunction, condemning the plaintiff in in- 
junction and his surety to pay, én solido, the amount of the judgment enjoined, there must 
be proof that the creditor had lost the amount of his judgment in consequence of the 
injunction. 

PPEAL from the District Count of Ascension, Nicholls, J. Augustin, 
for the appellant. J. Seghers, for the defendant. ‘ihe judgment of 
the court pronounced by 

* Mane, J# The defendant, Leonine Rémy, obtained a judgment against the 

Theodore Segond, aren. for $1,500, which was affirmed by 
ee es ea ‘Amn, Rep. p. 138. She caysed a fieri faciag 
to issue, the execution of the plaintiff has enjoined in 1 this action, alleg- 
ing that, after the rendition of the judgment by the lower court, and while the 
cause was pending upon appeal, lie discovered among the papers of Theodore 

Segond, deceased, two promissory notes for $875 each, the payment of which 

was assumed by Leonine Rémy in an authentic act, but which were in reality 

paid and taken up by Theodore Segond with his own funds, whereby he be- 
came her creditor for the sums thus paid; that he also discovered two policies 


of insururance, exhibiting evidence of payments made of premiums of insur- 


ance by the deceased, for the account of Rémy, amounting to $92. These 
sums, it is alleged, were due to the deceased at the time the plaintiff preferred 


her claim, and extinguished it by compensation, leaving a balance due, for 
which by a judgment. The defendant excepted to the jurisdiction of" the 


‘Court to annull the judgment @f the Supreme Court, and pleaded the 


psescription of five years. The injunction was dissolved by the district judge,’ 
and a judgment rendered in solido against the plaintiff and surety for five per. 
cent interest, and twenty ‘per cent damages. The appellee asks that the judg: . 


ment of the lower / be amended by condemning the plaintiff and his 
surety, in solido, to ete amount of the judgmigut enjoined, and increasing 
the rate of interest allowed to tém per cent. 

The suit in which the defendant obtained judgment against Theodore Segond 
was twice tried and taken to the Supreme Court on appeals, and the records 
of both appeals, with the evidence adduced on thoee trials, have, by the con- 
sent of counsel, ‘made a part of the evidence in this suit. The evidence 
upon which the judgment enjoined was rendered, is stated in the opinion of the 
court, reported in 2 Ann. Rep. p. 138. Other evidence found in the record of 
thaf'case explains the origin and payment of the notes now offered in compen- 
sation and extinction of that judgment, but was not adverted to in the opinion, 
not being necessary to the decision of the issuesthen presented. It appears 
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that Rémy purchased a house and lot of one Sanios, for $3,150. For $1,400 
of the price she gave her note, endorsed by Theodore Segond, which she paid 
in 1841; and for the residue she assumed the payment of the two notes now 
in question, whi¢h were secured by a special mortgage on the property ac- 
quired by her. These mortgage notes were paid attheir maturity on the 
10th of December, 1836, by Theodore Segond,’ @ppears te have retained 
théin until his death, and they were not discoveréd by the plaintiff until De- 
cember, 1846. The only additional fact of importanee disclosed by the evi- 
dence in this case, is the discovery of the notes among the papers of Segond 
after his death. The testimony furnishes a satisfactory explavation of the rea- 
“son why they remained in his possession, and repels the conclusion that he pre- 
served them as evidences of debts due to him by the defendant. He was the 
confidential agent and adviser of the defendant, who is ignorant and illiterate ; 
he transacted the most of her business, and for years was the depositary 
of her earnings, which gradually accumulated in his hands until they formed a 
sum sufficiently large to enable her to make an investment in real estate, and he 
adviged her so to invest it. One of the witnesses states that Segond pur- 
chased the house and lot for Rémy, and paid the price as it became due, with 
her funds in his hands; that he advised her to invest the balance in his hands, 
in rebuilding the house ; that, about fifteen days before his death, he me” rs 
witness that he stil! had money of Rémy’s in his hands. A second wi 
states that Segond purchased this property for the defendant, with fi of the 
latter, in 1836. A third witness, the vendor of the property, says that Seg- 
ond, going out of the office of the notary before ‘whom the act of sale was 
proved, observed: ** You need not be uneasay about the payment of those 
notes; I have money in my hands belonging to Leomne Rémy, and I will 
pay them when they become due ;” which was done. This evidence shows 
conclusively, that the notes were paid by Segond, with the funds of the 
plaintiff; that he obtained possession of them, as well as of the policies of 
insurance, as her agent, and not as the evidences of indebtedness to him; 
and that, at his death, he continued to owe her the amount of the debt 
enjoined. The testimony, in our opinion, clearly authorised the dissolution 
of the injunction, with damages. 

The prayer to amend the judgment, by condemning the phaintiff. his 
surety to pay the amount of the judgment enjoined, cannot be bived. 
The act of 1831 authorises the court @pen the dissolution of injunctions to 
condemn the plaintiff and surety, jointly and severally, to pay interest at 
the rate of ten per cent per annum on the amount of the judgment, and not 
more than twenty per cent as damages, unless damages to x greater amount 
be proved. There is no evidencé before us that thé @efendant has lost the 
amount of her judgment in @onsequence of the injunction, which proof would 
have been necessary to authorise the dectee'tiow asked for. The judgment 
enjoined bore five per cent interest, to which rate only five per cent in addi- 
tion could be allowed, on the dissolution. 19 La. Rep. 300. 


. Judgment affirmed. 
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Buianewarp et al v. Maureav et al. 


# 
The nullity of a probate sale of the property of a succession, resulting from the non-existence 
of any order therefor in the records of the parish where it was made, is one of which the 
heirs alone can avail themselves. 


PPEAL from the District Court of Lafourche Interior, Randall, J. C. A. 
Johnson, for the appellants. L. Janin, for the defendants. The judgment * 
of the court was pronounced by 

Rost, J. The defendants refuse to pay a portion of the price due by them 
for a plantation, on the ground that they have just reason to fear an eviction, 
The court below gave judgihent against them for the price, witha stay of exe- 
cution till the plaintiffs furnishél security against the eviction apprehended, in 
the sum of $4,000. The plaintiffs have appealed. 

The land was purchased by P. F’. Oyon, at the probate sale of the succes- 
sionof Anne Bourg, in 1816. It formed a part of the community which had 
existed between her and Mathurin Daunis, her husband. A few days after, 
Mathurin Daunis, as a tutor of his minor children, Théodore Bourg, as curator 
of gome of them, Marcel Daunis, one of the heirs of age, and Jean Charles 
Guillot, the husband of another of the heirs, passed an act of sale to Oyon, im 
conformity with the adjudi¢ation. Oyon subsequently sold to Lee, from whom 
the defendants purchased, assuming to pay the sum now claimed as part of the 
price. No order for the judicial sale is found in the records of the parish, and 
the defendants allege its nullity by reason of that informality, on the authority 
of Elliott v. Labarre, 2 La. 326. This is a nullity of which the heirs alone 
could have availed themselves, and more than ten years elapsed, while they, 
were all living and present after they attained the age of majority, without any 
attempt on their part todo so. We have no doubt of the good faith of Oyon, 
and the title under which he held was a just title. But it is true, as alleged, 
that the acts of possession, necessary for the inception of the prescription of 
tenyears, are notshown. It results, however, from all the acts of transfer that 
there were buildings and improvements upon the land, and that it was sold asa 
plantation. In the sale from Oyon to Lee, the vendor stipulates that the delivery 
will not take place till the first of January next, following; and there is a further 
stipulation that the plantation shall be used and enjoyed by Oyon, even after 
that time, if the buyer fails to pay the first instalment of the price at. maturity. 
The presumption of agtual possession resulting from these facts and stipulations 
is sufficiently strong te induce us to remand the case, for the purpose of ascer- 
taining the inception of the possession of Oyon and the facts of possession gen- 
erally. 

It is ordered that so much of the judgment as adjudges the defendants to pay 
the sum claimed, and the property mortgaged to be sold under it, be affirmed ; 
and that so much of the judgment as stays execution be reversed, and the case 
remanded for further proceedings; the defendants and appellees paying the 
costs of this appeal. 
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Tue Bank or Lovistana v. Lawixss. 


An omission by the clerk to state in the copy of the petition served on the defendant the 
date when the original was filed; is immaterial. 

A netary may demand payment of a note by deputy, Stat. 14 March, 1844. 

It is unnecessary to prove the endorsement of plaintiff’s immediate endorser, when that of 
the payee is in blank. 

Where one of the makers of a joint note, subsequently assumes the payment of the whole 
amount, the holder will be entitled to the benefit of the assumption. C. C.1884, 1896. C.P. 
35. In such acase it will be unnecessary to join his co-obligor in the action. 

Where a note is payable at a particular counting-house, notice of non-payment to the maker 
is unnecessary. 

A judgment allowing ten dollars for notarial copies offered ig evidence, though not sustained 

by proof of the payment of so much, will not be re merely on that account. Aliter, 
where the attention of the lower court was specifically called to the charge as an exhorbi- 
tant one, and it refused to correct it. 


PPEAL from the District Court of Terrebonne, Randall, J. Iisley, for the 
plaintiffs. Cole, for the appellant. The judgment of the court was pro- 
nounced by 5 
Supett, J. After personal service upon the defendant of a citation, which 
appears to us to have been in dye form, and of acopy of the petition in which the 
clerk omitted to state the date whien the original was filed, (an omission which 
seems to us of no importance,) judgment by default was taken. After this, an 
exception was filed by the defendant, alleging what the defendant considered as 
jnformalities and defects in the petition and citation. This exception was evi- 
dently interposed for the mere purpose of delay, and was in our opinion unten- 
able, and was properly dismissed. The protest appears to have been properly 
recorded, the certified copy was therefore properly admitted. The notary was 
authorised to make the demand by his deputy. See the Acts of 1844, p. 26, 
It was not necessary to prove the endorsement of the plaintiffs’ immediate en- 
dorsee, as the endorsement of the payee was in blank. 
Although the note was originally binding on the defendant and R. C. Lawless 
jointly, it is satisfactorily proved as alleged in the plaintiffs’ petition, that defend- 


ant subsequently assumed to pay the entire debt; and the plaintiffs were en-- 


titled to the benefit of the assumption. Civil Code, 1896, 1884. Code of 
Practice, 35. 

The defendant having become bound for the entire debt, it was unnecessary 
to join the co-obligor in the action. No notice of non-payment to the maker 
was necessary. Bradford v. Cooper, 1 Annual R. 325. 

Although the allowance of ten dollars for notarial copies offered in evidence 
is not sustained by proof that so much had been paid for them, it is to be pre- 
sumed that they cost something; and the amount, even if erroneously allowed, 
is too insignificant to justify a non-suit under the circumstances. If there was 
really an overcharge in this incidental item, and the attention of the court be- 
low had been specifically called to it, and the court had refused to correct it, 
there weuld have been some reason for expecting relief in this court. 

Judgment affirmed. 
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TxHrnopaux v Wricur et al. 





Where the return on a citation shows that it was served “on a free white person, apparent- 
ly above the age of fourteen years, who was working at the sugar house at the domicil 
of the defendant, who was absent atthe time,” the service isinsufficient. It should have 

» shown that the person on whom it was served lived in the house of the defendant, as re- 
quired by art. 189 of the Code of Practice. 


PPEAL from the District Court of Terrebonne, Randall, J. Beatty, 
for the plaintiff. C. A. Johnson, for the appellant. The judgment of 
the court was pronounced by 


Rost, J. This is a suit upon a promissory note. There was a judgment 
by default, which, after thé usual delays and proof of the obligation, was made 
final against the defendant, Barrow, who subsequently appealed. His counsel 
assigns, as an error apparent on the face of the record, the want of citation. 
The return of the sheriff is in these words: ‘Served copies of petition and 
citation on Alexauder IIenry, personally known to me,a free white person, 
apparently above the age of fourteen years, who was working at the sugar 
house at the domicil of Robert R, Barrow, whe was absent at that time.” 

This is not a legal service. It does not show that Alerander Henry lived 
in the house of the defendant, as required by art. 189 of the Code of Prae- 
tice. See the cases of Pilié v. Kenner, 16 La. 571, Sparks v. Weathersby, 
16 La. 595. Kendrick v. Kendrick, 19 La. 38. This plea is not a dilatory 
exception. The legal remedy for want of citation is by appeal, or by an ac- 
tion of nullity. Cook v. The State, 16 La. 289. 

The judgment is reversed, and the case remanded for further proceedings; 
the plaintiff and appellee paying the costs of this appeal. 





° Barrow v. WRIGHT. 


Where a party enjoins an order of seizure and sale, and the defendant in injunction con- 
verts his executory process into a a proceeding vid ordinarid, and, in an amended answer, 
pleads the exception rei judicate, no service of the amended answer will be necessary. 

The extcution of a judgment cannot be enjoined on the grounds which have been pleaded in 
defence to the original action. 


PPEAL from the District Court of Terrebonne, Randall,J. Raby and 
C. A. Johnson, for the appellant. Beatty, forthe defendant. The judg- 
ment of the court was pronounced by 
Rost, J. The debt, on which the order of seizure issued in this case was 
obtained, arose under a final judgment decreeing against the plaintiff the spe- 
cific performance of an agreement entered into by public act between him and 
the defendant, in relation to the purchase and sale of certain property, part of 
which had been held in partnership between them. The validity of the agree- — 
ment was put at issue by the pleadings, and the judgment rendered thereon 
was voluntarily executed by the plaintiff, R. R. Barrow, who gave the note 
sued on, and several others, in conformity therewith. The plaintiff has en- 
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joined the order of seizure on grounds anterior to the rendition of the judg- 
ment, which might have been set up as matters of defence. The defendant 
in injunction converted his summary proceeding into an ordinary suit, and, in 
an amended answer, pleaded the exception rei judieate, and prayed for a 
jadgment on his claim. The court of the first instance sustained the excep- 
tion, and rendered, in favor.of the defendant in injunction, the judgment from 
which the plaintiff hasappealed. A reversal of this jndgment is asked on the 
ground that the amended answer of lhe defendant was not served on the 
plaintiff, and also because the plea rei judicate should not have been sustained. 

The plaintiff in injunction brought the defendant in court. He was there 
himself, and no service of the amended answer was necessary. It has been 
so frequently held that a final judgment is conclusive as to all matters of de- 
fence which might have been set up in the suit, and that no cause anterior to 
the judgment, which might have been pleaded, can be the ground of an injunc- 
' tion, that we deem it only necessary to refer to some of the decisions. Mon- 
roe v. Mc Millan, 8 Mart. N. 8.513. Garlick v. Reese; 8 La. 104. Camp- 
bell v. Briggs, 3 Rob. 111. Benton v. Roberts, 3 Rob. 226. 1 Mart. N. S. 
71. 2 La. 181. 





Judgment ajirmed. 





Wricut v. Barrow. 


PPEAL from the District Court of Terrebonne, Randall,J. Beatty, for 
the plaintiff. Raby and C. A. Johnson, for the appellant. The judgment 
of the court was pronounced by 
Rost, J. This action is instituted on another of the notes executed by the 
defendant, under the judgment and compromise mentioned in the case just 
decided. 
Except the question of practice, which does not arise here, the issue is the 
same in both cases; and, for the reasons given in the other, the judgment render- 
ed in this case in favor of the plaintiff must be affirmed. 


Judgment affirmed. 





. Barrow v. Tursopavx. 


Where a note payable at a bank is held by the bank itself, presentment for payment to the 

bank by the notary employed to protest it, would be a vain formality. 
PPEAL from the District Court of Terrebonne, Randall, J. C. A. John- 
son, for the appellant. Beatty, for the defendant, The judgment of 

the court was pronounced by 

Rost, J. It is true, as the plaintiff’s counsel states, that this case only differs 
from that of Barrow v. Wright, just determined, ante p. 130,in this: Ist. That 
the note sued on was payable at a particular place mentioned in the body of it, 
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and that the record does not show that it was presented for payment at that 
place. 2d. That the record contains no proof of the uoemeneny the note of 
Wright by Barrow. " 

The note was made payable at the branch of the Union Bank of Louisiana at 
Thibodauxville, and the notary states that he protested it, at the request of 
P. Marchais, cashier of the Bank of Louisiana, meaning the branch, holder and 
bearer of the note at the time. The bank being the holder, the presentment of 
its own note to itself would have been a vain formality. The act in the record 
showing the assumption of the note of Wright by Barrow, is on the face of it 
an authentic act. No objection was made to its introduction in the court below, 
and as the plaintiff has abandoned the vid ereculivd, none can be noticed on the 
appeal. The case is clearly with the defendant. 


Judgment affirmed. 





Brss et al v. HeBerrt. 


One who kills a slave while in the act of committing a larceny within his enclosures, will be 
bound to the owner for his value, where the circumstances show that the act was not 
sary for the defence of his person, his family, or his property. 


PPEAL from the District Court of Lafourche Interior, Randall, J. C. A. 
Johnson, for the appellants. Cole and Beatty, for the defendant. The 
judgment of the court was pronounced by 

Eustis, C.J. ‘The plaintiffs sued to recover from the defendant the value 
of a slave belonging to them, who is alleged to have been killed by one of the 
slaves of the defendant. ‘The defendant contends that, under the state of facts 
attending the death of the deceased, the act of his slave in shooting him was 
authorised by law. There was a verdict for the defendant, and the plaintifis 
have appealed. 

We do not think the killing of the slave in the act of committing larceny 
within the enclosures of the defendant* was necessary for the defence of his 
person, his family, or even his property, and consequently was not justifiable, 
and that he is bound to pay the owner for the loss by reason of his death. 

The defendant has pleaded the general issue, &c. The proof of the value 
of the slave is quite contradictory. The property in the slave is not established © 
with sufficient certainty. Under these circumstances we think it best to re- 
mand the case, for the purpose of enabling the jury to fix the amount of 
damages. 

The judgment of the District Court is therefore reyergeg, and a new trial 
ordered; the appellee paying the costs of this appeal. 





*The slave was shot while within the enclosures of the defendant, in the act of stealing 
hogs fron: a peu, which he had forced open. 
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WetsuH v. Barrow. 


An overseer entitled to a privilege on the product of the last crop, under art. 3184 of the Civil 
Code, may enforce his privilege against a purchaser of the plantation and crop, after the 
crop has been sold and the proceeds received by the purchaser. The privilege is not ex- 
tinguished by the sale of the crop. 


PPEAL from the District court of Terrebonne, Randall, J. Beatty, for 
the appellant. C. A. Jolinson, for the defendant. The judgment of the 
court was pronouced by 

Eustis, C.J. This suit is for the recovery of wages as an overseer, for which 

, the plaintiff claims a privilege on the proceeds of acrop of sugar received by 
the defendant, the owner of the plantation from which the crop was sold. There 
was judgment for the defendant, and the plaintiff has appealed. This is the 
fourth time that the subject of the compensation of the plaintiff as overseer on 
this plantation, has been before the Supreme Court. Welch v. Shields and 
another, 6 Robinson, 484. Welch v. Barrow et al, 9 Robinson, 535; and 12 
Robinson, 530. 

The plantation originally belonged to the defendant, who sold it to Shields in 
1836, and on the 9th of November, 1842, Shields, being unable to pay for it, re- 
troceded it, with the standing crop, to the defendant; Shields and his endorsers 
paying in addition the sum of $32,000, and binding themselves to pay the ex- 
penses of the plantation for the current. year up to the date of the transfer. 
The amount claimed is for the plaintiff's wages for 1842. That the services 
were rendered, that they bore a privilege on the crop, that the crop was sold 
and the proceeds were received by the defendant, is conceded. 

It is urged for the defendant that, by the sale of the crop by Barrow, the 
privilege was extinguished, under article 3244 of the Code. By article 3184, 
the salary of the overseer for the year last past is privileged on the product of 
the last crop—thus presupposing that the planter would not keep his crop, but 
sell it; and the privilege is affixed specifically on the procceeds. Such is the 
construction given to this article by the Supreme Court in the cases cited; and 
in the Succession of Johnson, Kennedy, appellant, 3 Robinson, 216, the court 
held that this privilege on the last year’s crop may be exercised upon the pro- 
ceeds after the crop has been sent to market and sold. If the proceeds were in 
a court of justice, or in the hands of the defendant's factor, the plaintiff would 
have his privilege over other creditors; and we do not understand on what prin- 
ciple he can be deprived of it when the proceeds are in the defendant’s pocket. 
The law is so clearly, as we think, in favor of the plaintiff, that it is not neces- 
sary to examine the strong equitable grounds on which the plaintiff's claim rests. 

The judgment appealed from is therefore reversed, and judgment is render- 
ed in favor of the plaintiff against the defendant, for the sum of seven hundred 
and seventy-two dollars and fifty cents, with interest from judicial demand; the 

defendant and appellee paying the costs in both courts. 
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’ Lanpry et al. v McCatt. 


Though an adjoining tract of land be subject to the servitude of receiving the waters run- 
ning naturally from the estate above, the proprietor of the latter is not entitled to enter at 
pleasure on the contiguous tract, without the consént oj its owner, whenever it may be 
necessary to remove any obstructions to the enjoyment of the servitude ; norcanhe widen 
the drain by which the waters are carried off; such an improvement, if necessary, can 
alone be made by the police jury, on making adequate compensation to the owner of the 
land subject to the usufruct, for the damage he may sustain thereby. The party entitled 
to the servitude must call upon the owner of the land which is subject to it to remove 
such obstructions, and may compel him by legal means to do so. Arts. 768, 770 of the 
Civil Code relate exclusively to conventional servitudes ; natural servitudes are subject to 
different rules. 

PPEAL from the District Court of Ascension, Randall, J. Ilsley, for 
the plaintiffs, cited Civil Code, arts. 651, 653, 656, 768, 770, 773. 12 

La. 502. 13 La. 54, 14 La.161. 19 La. 351, Duranton (Brus. ed.), vol. 

3, pp. 56-7, nos. 164, 165. . 3 Toullier, 374 (Paris ed.). Pailliet, (Brus. ed.) 

210—212. C. A. Johnson, for the appellant. The judgment of the court 

was pronounced by . 

Rost, J. The plaintiffs allege that the natural drain of their plantations is 
a bayou which runs across the plantation of the defendant, situated below their 
own, and that he has wilfully and maliciously obstructed this bayou, to their 
great damage and injury. They pray that he be ordered and condemned to 
remove the obstructions within the limits of his plantation, and adjudged to pay 
damages. The defendant admits in his answer that his land is subject to the 
servitude of receiving the waters that flow naturally on, to, and through it, 
from the lands of the plaintiffs. He claims in reconvention damages, alleged 
to have been sustained in consequence of changes in the natural flow of the 
waters made by the plaintiffs. 

On these issues, and the evidence adduced, the jury who tried the case re- 
turned the following verdict: “‘ The jury is of opinion that the plaintiffs have 
the right of servitude to drain their lands through bayou McCall, and the right 
of cleaning the same when they think it necessary ; and we do not award any 
damages to the plaintiffs, and condemn the defendant to pay the costs. We. 
say that the defendant is not entitled to the damages he claims.” The judg- 
ment rendered upon this verdict decides that the plaintiffs have the right of 
entering on the plantation of the defendant, whenever it) may be necessary to 
clean the bayou and remove encumbrances. It perpetually enjoins the de- 
fendant from preventing the exercise of this right, and adjudges him to pay 
costs. 

The defendant has appealed. His counsel does not insist upon the claim in 
, Feconvention, but insists that the only issue submitted to the jury besides the 
claim of damages, was, whether there were any obstructions in the bayou; 
and that as the jury have found this fact in favor of the defendant, and have 
decided that no damages have been sustained, the verdict should have been in 
his favor, leaving the abstract legal questions upon which the jury passed to be 
determined by the proper forum, whenever a decision upon them may become 


necessary. 
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We concur in this view of the rights of the defendant. The evidence shows 
that the obstructions complained of were a few trees, which had accidentally 
fallen across the bayou, when cut down for cord-wood by his slaves; that as 
soon as the state of the weather permitted, his overseer had them removed, 
and that they caused no injury to the plaintiffs. This surely shows no malice 
or ill-will ; and we cannot recognize in the plaintiffs the vague and indefinite 
right, sanctioned by the judgment appealed from, to enter at pleasure his land, 
without his consent or knowledge. The part of the plantation upon which the 
servitude is exercised has not ceased to belo.g to him, and his rights as owner 
must be respected. 

Whenever the exercise of the servitude is obstructed the plaintiffs must call 
upon him to remove the obstructions, and may compel him by legal process to 
do so. Had this course been pursued, it is evident that this litigation would 
have been prevented. Si la succession du temps, ou quelque accident 
imprévu avait comblé le lit des eaux, les propriétaires des fonds inférieurs 
pourraient étre contraints d’en faire le curage chacun dans |’étendue de son 
domaine. Pardessus, Traité des Servitudes, p. 129, ed, 1822. The plaintiffs 
have not the right to widen the bayou, as the witnesses seem to believe. This 
improvement, if necessary, can alone be made by the police jury, upon an 
adequate compensation to the defendant for the damage he may sustain there- 

by. Arts. 768 and 770 of the Civil Code, upon which the plaintiffs’ counsel 
’ relies, relate exclusively to conventional servitudes. Natural servitudes are 
laws of vicinage and necessity, subject to different rules. Pardessus, 53, 66. 

It is therefore ordered that the judgment in this case be reversed, and that 
there be judgment in favor of the defendant, with costs in both courts. 





a ew v LAN 


Drices v. BALLARD. 


Where a suspensive appeal is allowed to a party, on his giving bond, with surety, in a cer- 
tain amount, and the surety does not sign the bond, but writes on the back of it: “Iam 
surety for the appellant for costs only on the within appeal bond, but not for the principal,” 
the appeal must be dismissed for want of a sufficient bond. 


PPEAL from the District Court of Pointe Coupée, Farrar, J. Railiff 
and Cowgill, for the appellant. Cooley, for the defendant, moved to dis- 
miss the appeal, citing Code of Pract. art. 574. 9 Rob. 39. The judgment 
of the court was pronounced by 
Suet, J, The defendant obtained an order of appeal, and signed an ap- 
peal bond for $175, the amount mentioned in the order of court, in which bond 
Fisher is named as surety. Fisher did not not sign the bond ; but onthe back 
of the bond his signature appears toa memorandum in these words: “Iam 
security for W. B. Driggs for costs only on the within appeal bond, but not for 
the principal.”* This obligation is too Vague and informal”to satisfy the re- 
quisitions of the Code; and the motion to dismiss must prevail.} ; 
Appeal dismissed. 





* The judgment was in favor of the defendant for $74, with interest at five per cent 
a year, for less than five months. A suspensive appeal was allowed to the plaintiff on his 
giving bond, with surety, for $175, with the conditions required by law. 

t decision was rendered at the same time, dismissing, for the same reason, an appeal 
by the defendant in the case of Van Rennselaer v. Driggs. 
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Norru et al. v. Troxier et al. 


Where plaintiffs sue on a note payable to theirorder, expressed on its face to be for value 
received, claiming the privilege of vendors, and asking for a sequestration on the allega- 
tion that the note was given for merchandize sold to defendants, it is unnecessary to prove 
the consideration to entitle plaintiffs to a judgment on the note. The allegation is only 
material so far as the right to a sequestration, and judgment for a privilege, is involved. 


PPEAL from the District Court of Iberville, Burk, J. W. E. Edwards, 
for the appellants, cited 2 La. 457. 4 La. 220. Deblieur, for the de- 
fendants. The judgment of the court was pronounced by 

Supett, J. The plaintiffs sued upon a promissory note, annexed as part of 
their petition, which is payable to the order of the plaintiffs, and expresses on 
its face to be for value received. The plaintiffs further claimed a vendor's 
privilege, and asked fora writ of sequestration, alleging that the note was 
given for goods and merchandize sold by them to the defendants. The de- 
fendants pleaded the general denial. They also pleaded that the order of 
sequestration unlawfully issued, prayed for its dissolution, and for damages. 
The court decreed the dissolution of the sequestration; and, at a subsequent 
hearing, the court gave judgment for the defendants as in case of non-suit, 
upon the ground that having alleged the consideration of the note to have been 
merchandize sold, the plaintifis were bound to prove such consideration, and 
had failed to do so. 

We are of opinion that, under the pleadings, it was unnecessary for the 
plaintiffs to prove the consideration, in order to entitle themselves to judgment 
upon the note. The allegation was only material so far as the right to a seques- 
tration and decree of privilege was involved. 

It is therefore decreed that the judgment of the court below, so far as it 
dismissed the sequestration, be maintained ; that, in other respects, the judg- 
ment be reversed; and that the plaintifis recover of the defendants T'rozler 
and Billings, and of Louis N. Trozler and Charles Billings, in solido, the sum 
of $417 20, with interest at the rate of eight per centum per annum from 
the 17th day of November, 1846, until paid; that the plaintiffs pay the costs 
occasioned by the order of sequestration, and that the residue of the costs 
in the court below, and those of this appeal, be paid by the said defeudants. 


GavuDET v. GourDAIN et al. 


Parol evidence is admissible to prove an agreement with a slave to emancipate her, and the 
execution by the latter of her part of the contract. Art. 1783 of the Civil Code. which 
authorises slaves to contract on their own account for their emancipation. subjects those 
contracts to no particular formality. +The rale contained in that article is derived from the 
laws of Spain, into which it had been introduced from the civil law, and must be inter- 
preted with us as it has uniformly been under those systems of jurispradence. Per Curi- 
am: The act of emancipation must be in writing and authentic; but this regulation of 
public order has nothing to do with the contract under which the right to be emancipated is 
acquired by a slave. 

A child born of a woman after she has acquired the right of being free at a future time, fol- 
lows the condition of its mother, becoming free at the time fixed for her enfranchisement. 

©. C. 196. 
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PPEAL from the District Court of St. James, Nicholls,J. W. Hall, 
for the appellant. J. J., and A. Roman, and Bérault, for the defend- 
ants. The judgment of the court was pronounced by 

Rost, J. The plaintiff, who sues for her freedom, has appealed from the 
judgment rendered against her in the first instance. The material allegations 
of her petition are that, the defendant, Jean Gourdain, purchased her mother 
and the two children she then had, under an agreement made with her said 
mother, that he would emancipate her, and retain only her two children in 
bondage, provided she paid one half of the purchase money; that the mother 
fulfilled that condition before the petitioner was born, by paying $220, half of 
the amount of the adjudication ; that from the 5th of January, 1830, the day 
of the purchase, the plaintiff's mother enjoyed her liberty under that agree- 
ment till her death, which occurred in 1845; that the plaintiff was born in 
November, 1831, and enjoyed her liberty with her mother from that time, 
without any opposition or hinderance on the part of the defendant. 

On the trial, parol evidence was offered to prove the agreement alleged, and 
its execution by the plaintiff's mother. It was objected to by the defend- 
ant’s counsel, on the ground that it wert to prove a contract of emancipation 
by parol, and that evidence to show any such agreement should be in writing. 
The court sustained the objection so far as the testimony offerec was intended 
to prove title, but subsequently admitted it for the purpose, says the judge, ‘of 
elucidating the question whether the plaintiff’s mother had really enjoyed her 
freedom since the purchase by the defendant, or whether she was still under 
his power and in his possession.” We are of opinion that the evidence was 
admissible to prove the agreement and its execution. 

The rule found in art. 1783 of the Civil Code, which authorizes slaves to 
contract on their account for their emancipation, subjects those contracts to no 
particular formality. It is derived from the spanish laws, into which it had 
been introduced from the civil law, and we are bound to give it the interpreta- 
tion it has uniformly received under those systems of jurisprudence. Partida 
3, tit. 2, law 8. D. (6. 1.) 1. 53, de Judiciis. 

It is undoubtedly necessary that the act of emancipation should be in writing 
and authentic. But this regulatiou of public order has nothing to do with the 
contract under which the right to be emancipated is acquired by the slaves. 
In the case of Mathews v. Boland et al. 5 Rob. 200, the only written evi- 
dence of a contract for emancipation similar to the one alleged in this suit, was 
a receipt under private signature showing that the plaintiff had paid for his free- 
dom. The court, on that evidence, ordered his master to emancipate him, 
provided no objection existed under the laws regulating the emantipation of 
slaves. The promise and payment being fully proved as alleged in this case, 
the same decree would have been made m favor of the plaintiff’s mother, if 
she had resorted to the same remedy. The promise is not only proved, but it 
is also in evidence that it was known by some of the bidde the sale; that 
they abstained in consequence of it from bidding against the defendant ; and 
that he purchased the plaintiff’s mother and her two children for little more 
than half of the price he was prepared to give for them. The payment was 
made by the plaintiff's mother before the plaintiff was born, and she acquired 
by that payment a legal right to her emancipation. The defendant unjustly 
withheld that right from her, and cannot be permitted to make his own wrong 
the foundation of his title to the plaintiff. The child born of a woman after 


18 


v. 
Gourpain. 





















































SEPREME COURT OF LOUISIANA. 


she has acquired the right of being free at a future day, follows the condition 
of its mother, and becomes free at the time fixed for her enfranchisement, even 
if the mother should die before that time. Civil Code, art. 196. 

Weare of opinion that the judgment in this case should have been for the 
plaintiffs, and, as all the evidence is before us, we will close the controversy. 

It is therefore ordered that the judgment in this case be reversed. It is fur- 
ther ordered that there be judgment in favor of the plaintiff, and that she be 
forever quieted in the possession, exercise, and enjoyment of her liberty, 
against all claims and pretensions of the defendants, the said defendant, Jean 
Gourdain, paying the costs in both courts. 





Legeo et ux. v. THe New Ortgans Canal anD Bankine 
Company. 


A document purporting to be a copy, made in another State from a book ealled “ Miscellane- 
ous Record, Book E,” certified under the seal of that State, of a deed under seal for cer- 
tain slaves, appended to which is thé oath of the subscribing witness that he witnessed the 
execution of the instrament, and saw the maker deliver it, where the effect of such record, 
under the laws of the State in which it was made, is not shown, if objected to, will be 
inadmissible. The original deed, being under private signature, and presumed to be in 
the possession of the party unless otherwise accounted for, should have been produced; 
the copy offered was but the copy of a copy. 


PPEAL from the District Court of Iberville, Burk, J. Bennett, for the 

. appellants. Debdlicuz, for the defendants. The judgment of the court 
was pronounced by - 

Eustis, C. J. The executory proceedings against certain slaves mortgaged 
to the Canal Bank by the deceased mother of the plaintiff, Esther Leggo, 
were enjoined at her instance, on an allegation that the title to said slaves vested 
@ in hef under a provision of the will of the late William Scott, who died in 
the State of South Carolina, and that her mother having only a life interest in 
them could not mortgage them to the detriment of her right, which became 
absolute on the death of her mother. The district judge, being of opinion 





that there was a want of proof of the identity of the slaves, dissolved the in- — 


junction, and the plaintiff has appealed. 

The only doubt on our minds in weighing the evidence was as to the suffi- 
cieney of the evidence of the identity of one of the slaves, which resulted 
from the similarity of name. 

A bill of exceptions was taken to the admission of a document offered in 
evidence hy the counsel for the plaintiff. It purported to be a true copy from 
.a buok called Miscellaneous Record, Book E, page 186, and is certified uuder 
the seal of the State of South Carolina. The original appears to have beena 
deed under seal, made by Thomas’ A. Oliver, of certain slaves to Mrs. Mary 
Bostick, with a limitation during her life and after her death to the lawful 
heirs of her body. Appended is the oath of the subscribing witness, that he 
saw the said Thomas A. Oliver deliver the within instrument and witnessed 
the execution thereof. ‘The district judge refused to receive the instrument 
offered on the ground that, the original deed, being under private signature and 
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in the possession of the party unless otherwise accounted for, and the copy 
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offered being in fact a copy of a copy, was inadmissible under the rules of law. new ; oa 


We think the judge did not err in refusing to admit the document in evi- 
dence, the effect of such a record not having been shown under the laws of 
South Carolina. There is a discrepancy in the dates, which shows the neces- 
sity of caution in the admission of pieces of evidence which the law does not 
recognize as authentic. The date of the record is anterior to that of the exe- 
cution of the deed, the former being of the 28th of May, 1824, and the latter 
of December 24th, following. - Judgment affirmed. 





McMutten v. JEWELL. 


An amended petition may be received even after the trial has commenced, where its only 
object is to correct a mistake in the name of the plaintiff, e. g. by substituting Joseph for 
John. Per Curiam: Amendments are reducible to no certain rule; each case must be 
left to the sound discretion of the court. An amendment should or should not be permit- 
ted as it will tend to the furtherance of justice ; provided-that amendments to the petition 
do not alter the substance of the demand, and those tothe answer be not of a dilatory 
kind. C. P. 419, 420. , 

A judgment will not be reversed for an error in condemning a party to pay a small portion 
of the costs, for which he was not liable, unless it be shown that the error was brought to 
the notice of the lower court, and that it refused to correct it. 


PPEAL from the District Court of Pointe Coupée, Farrar, J. Railiff 
and Cowgill, for the plaintiff. Lacoste, for the appellant. The judg- 
ment of the court was pronounced by 

Rost, J. This suit was brought on an open account in the name of John 
T. McMullen. The account annexed to the petition is in the name of Joseph 
T. McMullen. Avi exception taken by the defendant to the first service of 
proces made upon him, was sustained by the court, and a new service ordered 
and made. On the trial of the suit the plaintiff obtained leave to file an amend- 
ed petition by which the name of Joseph T’. McMullen was substituted to that 
of John T. McMillen. ‘To this a bill of exceptions was taken by the defend- 
ant, who now appeals from the judgment rendered against him in favor of 
Joseph T. McMullen. His counsel alleges that the judge erred: jist, in al- 
allowing the amended petition to be filed, after the trial had commenced ; se- 
condly, in condemning the defendant to pay ‘all the costs, whereas the plaintiff 
should have beer adjudged to pay those made in the service of the first citation, 
whick was decreed te be illegal. 

Amendments are reduceable to no certain rule. Each particular case must 
be left to the sound discretion of the court; and the best principle is that, an 
amendment should or should not be permitted to be made as it would best tend 
to the furtherance of justice; provided that the amendments made to the petition 
do not alter the substance of the demand, and that those made to the answer 
be not of the dilatory kind. Code of Practice, arts. 419,420. ‘lhis principle 
was recognized by the late Supreme Court in the case of Debuys v. Mollere, 
2 Mart. N. S. 625. It has been invariably acted upon ever since; and the 
application it received in Lalande v. Terrell, 12 La. 8, is decisive. against the 
appellant. | 
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It may be that there was error in condemning the defendant to pay the costs 
of an illegal citation. But itis an error which he should have asked the infe- 
rior court to correct. We have frequently held, that we would not reverse 
judgments on account of trifling errors, unless it was shown by the record that 
those errors had been brought to the notice of the judge, and that he had re- 
fused to correetthem. We deem these proper cases for the application of the 
legal maxim, De minimis non curat ler. Hownv. Grailhe, 1 Ann. Rep. 140. 
[See also Medley v. Voris, 2 Aun. Rep. 140. Amis v. Merchauts Ins. Co, Ib. 
594. Angelloz v. Risollet, Ib. 651. R.] Had this last rule of practice been 
settled for as long a period as that concerning amendments in pleadings, we 
would have allowed the appellee the damages he claims. But asthe appellant 
may not have been aware of its existence, we will simply affirm the judgment. 

Judgment affirmed, 





Porter v. Barrow. 


In case of the breach of a contract from motives of interest, the party by whom it is broken 
will be liable for sach damage as might have been foreseen, as well as for that which was 
the direct and immediate consequence of the breach ; but forno more. C. C. 1928. 

The allowance of interest from judicial demand on the amount of damages recovered for 
the breach of a contract, is within the discretion of the court. 


PPEAL from the District Court of Terrebonne, Randall, J. Beatty, 
for the plaintiff. Belcher and C. A. Johnson, for the appellant. The judg- 
ment of the court was pronounced by 

Eustis,.C. J. This isan action for damages, for the breach of a contract 
for the sale of five hundred hogsheads of sugar on the defendant's plantation 
situated on the bayou Lafourche. Samples of the crop were delivered to the 
plaintiff, and the sugar was deliverable from the 1st to the 15th of M arch, 1845, 
on the plantation, the,contract having been made in New Orleans. There was 
a verdict in favor of the plaintiff for $4,675, and the defendapt has appealed. 

Under the rule which this court has adopted in the case of Arrowsmith v. 
Gordon et al., ante p. 105, in which the provisions of our Code on the subject of 
damages have been fully considered, we can find no warrant in the evidence 
for the whole amount of damages allowed by the jury. The estimate of the 
value of the sugar based on samples which had been for a month separated and 
in all probability kept in a dry place, is, as we consider, not a safe standard of 
the value of the sugar in hogsheads. 

Giving the plaintiff the benefit of the market price of the article at the time 

of. the breach of the contract, with such other indemnity as we are authorized 
to grant, the verdiet cannot be sustained. 
‘ We think that the breach of the contract was designed from some motive of 
interest, and, under article 1928 of the Code, the defendant is liable for such 
damages as might have been foreseen, as well as for those which were the di- 
rect and immediate consequence of the breach, but for no more. 

The market price of sugar at the time of the defendant’s default we fix at 
44 cents per pound, which will give the sum of $1,875. The charges for ex- 
penses to which the plaintiff was subjected, to the amount of $90, the jury was 
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justified in allowing. We consider it to be within our discretion to allow the 
plaintiff interest from the judicial demand. 

The judgment appealed from is therefore reversed, and judgment rendered 
in favor of the plaintiff against the defendant for $1,965, with interest from 
judicial demand. and costs incurred in the court below ; those of the appeal to 
be paid by the plaintiff and appellee. 





wee 


Borto v. LAINE. 


Claims for board and lodging, are not cases in which the continuousness of the supply can ef- 
fect the course of prescription. C. C. 3499, 3500. 

Reconventional demands are not exceptions within the meaning of the rule, Que temporalia 
sunt ad agendum, perpetua sunt ad excipiendum. The rule must be restricted to excep- 
tions necessarily attached to and inseparable from the demand. 





PPEAL from the District Court of Lafourche Interior, Randall, J. 
Beatty, for the plaintiff. Cole, for the appellant. The judgment of the 

court was pronounced by 
Surett, J. This action is brought to recove# the amount of two sums of 
money alleged to have been loaned to the defendant, less a certain credit which 
the plaintiff allows for a payment on account more than sufficient to pay the ear- 
lier loan. The defendant in his answer acknowledges the receipt of the sums 
mentioned in the petition, but alleges that they were not loans, but payments 
of a debt for boarding the plaintiff during a long series of years. T'o establish 
‘ the second loan, which is the principal item of the plaintiff’s claim, he offered 
in evidence a check given by him to the defendant, and which was proved to 
have been paid, by the cashier of the bank upon which it was drawn, to the de- 
fendant. It is very true, as urged by the defendant, that in a suit for money lent 
it is notsufficient to show that the plaintiff delivered money or a bank check to 
the defendant ; for this, primd facie, is only evidence of the payment by the 
plaintiff of @ debt aptecedéntly due to the defendant. But the plaintiff has 
gone farther, and proved the acknowledgments of the defendant to the cashier 
that it was a loan. This testimony the district judge believed ; and as the 
character of the witness was unimpeached, we feel bound to consider the fact 

of the loan as proved. 

The court below allowed the defendant credit for one year’s board, and re- 
jected the claim of the defendant for the antecedent time, considering the claim 
barred by prescription. We may remark that, independently of the objection 
of prescription, the testimoney adduced by the defendant is not very satisfacto- 
ry. But however this may be, the plea of prescription was unquestionably 
maintainable. It is not a case in which the continuousness of the supply or 
service can be considered as effecting the course of prescription. The claims 
of inkeepers and such others for lodging and board which they furnish, is, 
with several other causes of action, classed under the prescription of one year 
by article 3499 of the Code; and the succeeding article declares that, in the 
cases so enumerated the prescription takes place although there may have been 
a regular continuance of supplies, or of labor or other service. 

The defendant however urges that, even if his claim beyond the last year 
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was effected by prescription, he is still entitled to use it as a means of defence, 
under the rule Que temporalia sunt ad agendum, sunt ad excipiendum perpetua, 
We have already had occasion to consider this rule, and were of opinion that 
it must be restricted to those exceptions which, in the language of the commen- 
tators, are * viscérales’’—nécessairement attachées a l’action et inséparables de la 
demande. A case in point is put by Troplong, in his Treatise upon Prescrip- 
tions, no. 833. Pierre réclame a un journalier le paiement d’une obligation. Celui- 
ci excipe de quelques salaires qu’il prétend lui étre dis. Ce moyen de défense 
n’est pas une exception viscérale tendant 4 saper les fondemens de la demande 
principale. C’est une demande recoventionelle et réciproque, qui tend a une 
compensation et qui laisse subsister l’action du demandeur. Elle n’est donc pas 
- recevable si elle est faite hors du temps de la prescription. La régle Que tem- 
poralia, etc, n’est pas faite pour elle, sans quoi ce serait un moyen détourné de 
rendre les actions perpétuelles, et de détruire les prescriptions établies. See 
also Girod v. Creditors, 2 Annual Rep. p. 546. 
Judgment affirmed. 





Scccession or Hareis. 
a 
The settlement of dowry must be shown by the marriage contract. 
A grandfather is incompetent as a witness forhis grandchild. C. C. 2260. 
A receipt executed by a wife, assisted by her husband, acknowledging the receipt by the 
hasband of the proceeds of paraphernal property, is, prima facie, sufficient against the 
heirs of the husband; but where the succession of the latter is insolvent, the evidence ad- 


duced by the wife, in opposition to creditors, must be conclusive. 


PPEAL from the District Court of Lafourche Interior, Randall, J. Cole, 
for the appellant. Bealty, contra. The judgment of the court was pro- 
nounced by 

Rost, J. The appellant is the widow of the deceased,and claims to be placed 
on the tableau, asa privileged creditor, for the sum of $400, as a dowry received 
from her grandfather Pierre Thériot, which was paid to, and received by, her 
said husband Thomas Hargis; and for the further sum of $578 received by her 
said husband for the opponent, from the succession of her mother. 

The only evidence offered by the opponent in support of these claims, was 
two documents. One of these is a declaration made under oath by Pierre 
Thériot before a notary and two witnesses, in which he states that, about seven 
years before, he had given in dowry to the appellant a sum of $400, which he 
delivered to her husband. The other document is an act of release, executed 
by the appellant, assisted by her husband, in favor of her father, in which she 
states that, in an act of partition, executed before the parish judge, of the suc- 
cession of her deceased mother, her share was ascertained to be $578, and she 
acknowledges that her father has theretofore paid that amount to her husband, 
and releases her father from all further liability. 

The court below did not err in dismissing this opposition. The settlement of 
the dowry must be shown by the marriage contract, and the payment of it to 
the husband by legal evidence. The grandfather of the opponent was not a 
competent witness to prove either of these facts. Civil Code, art. 2260. 

The acknowledgment in the receipt given by the husband and wife for the 
proceeds of paraphernal property, would perheps be, primd facie, sufficient 








NEW ORLEANS, FEBRUARY, 1848. 


against the heirs of the husband ; but the succession is shown to be insolvent, Svocaents 


and, in opposition to creditors, the evidence adduced by the wife in support of 
her claims must be conclusive. . Judgment affirmed. 





Birp v. Barrow. 


Where a plaintiff alleges his residence and that of the defendant to be in a particular parishy 
and the defendant, after a judgment by default against him, answers denying specially that 
the plaintiff was a resident of the same parish with himself, and setting up a claim in re- 
convention, evidence to prove the residence of the plaintiff to be as alleged in the answer 
cannot be excluded on the ground that, the exception to plaintiff's residence was a dilatory 
one, which should have been made in limine litis. Per Curiam: The allegation in the an- 
swer that defendant's residence was in a different parish, was not a plea interposed to re- 
tard the suit, which cannot be set up after a judgment by default; but an averment neces- 
sary to be made and substantiated, to enable the defendant, under the stat. of 20 March, 
1839. sec. 7, to institute a demand in reconvention, though not necessarily connected with, or 
incidental to, the main cause of action. The allegation is a plea to the merits, and neces- 
sary to give jurisdiction to the court of the reconventional demand. 


PPEAL from the District Court of Terrebonne, Randall, J. Beatty, 
for the plaintiff. C. A. Johnson, for the defendant. The judgment of 
the court was pronounced by 

Kine, J. The plaintiff instituted this suit upon a draft, and in his petition 
averred his residence, as well as that of the defendant, to be in the parish 
of Terrebonne. After the entry of a default the defendant filed an an- 
swer, in which he denied specially that the plaintiff was then, or at the 
time of filing his petition, a resident of Terrebonne, and averred that he 
was a resident of the parish of Lafourche Interior. He further pleaded a 
general denial, and claimed in reconvention from the plaintiff and one Field, 
in solido, $1,500, being the value of thirty ome hogsheads of sugar delivered 
to Bird and Field to be transported by them as freight to Field's mills, and 
wi.ich through their carelessness and neglect were lost. On the trial in the 
court below he offered to prove the residence of the plaintiff to be as alleged 
in the answer. The evidence was objected to,on the ground that the ex- 
ception to the plaintiff's residence was a dilatory plea, and should have 
been made in limine litis. The objection was sustained, and the defendant 
excepted to the opinion of the judge. A judgment was rendered’ in favor 
of the plaintiff for the amount of the draft, and the reconventional demand 
was dismissed as in case of non-suit. From the judgment dismissing the 
claim in reconvention the defendant has appealed. 

The district judge, in our opinion, erred in rejecting the evidence offered 
to prove the residence of the plaintiff to be in the parish of Lafourche In- 
terior. The 7th section of the act of 1839, p. 164. authorizes the defendant, 
when he resides in a different parish from the plaintiff, to institute a de- 
mand in reconvention against the latter, although such demand be not neces- 
sarily connected with, nor incidental to, the main cause of action. The alle- 
gation in the defendant’s answer that the plaintiff’s residence was net as 
averred in his petition, but was in a different parish, was not a plea inter- 
posed to retard the progress of the suit. It was necessary that the aver- 
ment should be made and substantiated by proof, in order to enable the de- 
fendant to avail himself of the right accorded to him by the act of 1839, of 
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instituting his reconventional demand. The plea was intended to defeat the 
plaintiff’s claim, and’ to enable the defendant to obtain a judgment in re- 
convention. When the plaintiff's residence is denied for that purpose it 
cannot be regarded as a dilatory exception, which the defendant is prohi- 
bited from pleading after a judgment by default, but is essentially a plea to 
the merits, and an averment necessary to give jurisdiction to the court of 
his reconventional demand. 

We can only relieve the defendant from the judgment dismissing his de- 
mand in reconvention, that being the only judgment appealed from. 

It is therefore ordered that the judgment of the District Court dismissing 
the reconventional demand of the defendant, be reversed. It is further or- 
dered that the cause be remanded for a new trial according to law, with 
instructions to the district yudge to permit the defendant to prove the al- 
Jegations of his answer; the plaintiff paying the costs of this appeal. 








Apams et al. c. Lear et al. 


Where a mortgagee transfers to different persons portions of the mortgage debt, they will be 
entitled to payment, pro rata, out of the property mortgaged ; no preference results from 
any difference in the dates of the transfers. 


PPEAL from the District Court of Ascension, Burk, J. Isley, for the 
plaintiffs, cited Florance v. N. O. Navigation Co. 1 Rob. 224. Perkins ~ 
v. Campbell, 5 Mart. N.S. 149. Hermann et al. v. Pfister, 2 La. 456. Pep- 
per v. Dunlap, 16 La. 169. C. A. Johnson, for the appellants. The judg- 


. ment of the court was pronounced by 


Surpext, J. The facts of this case are stated by the counsel for the de. 
fendants, as follows: 

“On the 16th February, 1842, Thomas Cottman sold to Thomas B. Scott, a 
plantation and slaves, in the parish of Ascension, for the sum of $43,000. In 
the act of sale certain mortgages are set forth, which Scott assumed in part 
payment of the price, while for the balance of $12,280, payable in five annual 
instalments, he furnished his five notes to Cotiman’s order. The mortgages 
assumed, were, one in favor of the Bank of Louisiana, and another in favor of . 
the Canal Bank ; the former is stated in the act of sale to amount to $19,850, 
and the latter to $10,000. Scott having failed to meet his engagements towards 
these banks, they provoked a sale of the property, which took place on the first 
saturday of October, 1845. It further appears that after the payment of these 
claims of the banks, there remained in the bands of the sheriff a balance of 
the price of adjudication of $6,264 91, which he deposited in court, for dis- 
tribution among the holders of the mortgages, subsequent to those of the banks. 
Of the series of notes mentioned, three are admitted to be outstanding, and to 
belong, the third and fourth to the defendant, John Lear, and the fifth to Minor 
Kenner. Lear and Kenner obtained leave by ex parte orders of court, to with- 
draw the fund deposited by the sheriff, on furnishing bond and security for its 
forthcoming on a final partition between all the parties in interest. The pre- 
sent plaintiffs claim to share in this fund, upon grounds set up in their petition, 
as follows; That the amounts stated in the act of sale from Cottman to Scott, 
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as due by the former to the banks, are incorrectly stated; that the sum really 
due was less by about $3,000, than what appeared by the act of sale; that this 
balance no longer due, as was first supposed, to the banks, was consequent- 
ly payable to Cottman, and that Cottman assigned to them this balance. 
The plaintiffs then claim that the fund deposited in the court be divided pro 
rata between themselves and the defendants, who are holders of the three 
notes above mentioned. It is admitted in the statement of facts that, the 
notes held by defendants were transferred to them before maturity, and be- 
fore the assignment made to plaintiffs as set up in their petition. The court 
below ordered the fund to be distributed pro rata between the plaintiffs and 
defendants, and defendants have taken this appeal.” 

The ground upon which the appellants claim the reversal of the judg- 
ment is ‘that Cottman, to whom the balance afterwards assigned to plain- 
tiffs reverted on its being found that it was not due to the banks, could not 
himself have come into competition with defendants, holders of the notes 
previously transferred to them; that he could not assign a greater right than 
he himself ; had and that for this reason the whole fund should be awarded to 
the defendants in proportion to their claims.” 

The claim assigned to the plaintiffs was a portion of the price of the 
plantation, as well as the notes transferred to the defendants; and the 
mortgage was given to secure the whole price without constituting a priority 
in fayor of the notes. Itis not shown that when Cotiman transferred the notes 
to the defendants he transferred them with a right of preference; and the fact 
that the transfer to the plaintiffs of another portion of the price was made 
subsequently to the transfer of the notes, does not in law postpone the se- 
cond transferree. Being equally protected in the hands of the mortgagee 
and transferror, the several portions of the price continues to be equally pro- 
tected in the hands of the respective transferrees, in the absence of stipula- 
tions to the contrary. This doctrine of equality has been frequently recog- 
nised. See Florance v. Orleans Navigation Company, 1 Rob. 224. Pepper 
v. Dunlap, 16 La. Rep. 225. Lorsque le créancier privilégié a cédé son 
droit 4 différens cessionnaires, porteurs de titres successifs, ils concourent entre 
eux et ne peuvent se prévaloir de la date de ces titres pour prétendre une 
préférence les uns sur les autres. Troplong, Priv. et Hypoth. § 366. 

Judgment affirmed. 





VaLeca v. BrovussarD. 


Where a new trial has been granted to a party to enable him to establish a fact by the evi- 
dence of a certain witness, and this witness is not produced on the second trial, nor his 
absence accounted for, no other trial will be granted to the same party, to enable him to 
prove the same fact, though applied for on the ground of newly discovered evidence, and 
supported by an affidavit of the applicant in which a different witness is named as one by 
whom the fact is expected to be proved. Due diligence was not used to procure the evi- 
dence. 


PPEAL from the District Court of West Baton Rouge, Voorhies, J. La- 
bauve, forthe appellant. Herron, for the defendant. The judgment of 
the court was pronounced by 
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Kine, J, This suit is instituted to rescind the sale of a slave, on the ground 
that the slave was in the-habit of running away. The cause was, at different 
times, submitted to two juries, and both trials resulted in verdicts for the de- 
fendant. From the judgment rendered upon the last verdict the plaintiff has 
appealed. m 

The plaintiff moved for a new trial in the court below, on the grond of new- 
ly discovered evidence; and in his affidavit named a witness by whom he 
expected to prove that the slave ranaway from the defendant while in the pos- 
session and ownership of the latter, and remained absent for several days. The 
motion was overruled, and we think, under the circumstances of this case, cor- 
rectly. The plaintiff had applied for and obtained a new trial after the first 
verdict against him, upon the ground that a different witness would prove 
the same fact. That witness was not produced on the second trial, and the 
failure to produce him is not accounted for. The cause had been pending 
for more than two years before the seeond trial. These facts justified the con- 
clusion of the judge that, due diligence had not been used by the plaintiff to 
procure his evidence. 

On the merits the testimony is not such as to authorize us to disturb the 
judgment, after two juries have passed upon the facts, and have concurred in 
their verdicts. Judgment affirmed. 


Ne en een nnn 


GentiLe, Administrator v. Fotey, Administrator. 


A judgment of interdiction, executed nearly thirty years previously, jn the presence of the 
party interested, and of his wife and relations, without any kind of opposition, and under 
which property has been purchased by third persons in good faith, will not be annulled be- 
cause no record evidence of citation or of the appearance of the party is to be found in the 
office where it should have been preserved. Per Curiam: In consequence of the noto- 
rious want of care ia the preservation of the public records in the country parishes, the 
absence of such record evidence, when applied to ancient proceedings, raises but a remote 
presumption, and one which must be held subordinate to the violent legal presumption 
that, the judge before whom the proceedings were had did his duty. 

After twenty years, there is a presumption in favor of every judicial tribunal, acting within 
its jurisdiction, that all persons concerned had due notice of its proceedings. 


PPEAL from the District Court of Assumption, Randall, J. W. Hall, 
for the appellant, cited Bernard v. Vignaud, 1 Mart. N. S.9. Stafford 
v. Stafford, Ib. 551. Segur v. Pellerin, 16 La. 67. Beatty, for the defen- 
dant, cited C. P. 612. Lalanne v. Moreau, 13 La. 431. Ball v. Ball, 15 La, 
177. Code of 1808, book 1, tit. 9, p. 80. The judgment of the court was 
pronouneed by 
Rost, J. In 1818, Francois Hébert, being then a married man, was inter- 
dicted by a judgment of the Court of Probates. Joseph Hébert, his brother, 
was appeinted his curator, and caused a judicial sale of all his property to be 
made. No oppesition was ever made to the proceedings, nor to the sale of the 
property by the wife of Francois Hébert, by himself, or by any of his relations. 
In 1844, he died, and the plaintiff was appointed administrator of his succes- 
sion. Soon after Joseph Hébert also died, and the defendant is the administra- 
tor of his succession. The plaintiff sues him in that capacity to annul the 
judgment of interdiction, on the ground that Francois Hébert was not cited, 
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that he was not represented in the proceedings, and that the evidence oa which 
the judgment was rendered was received er parté, The judgment in the 
court below was for the defendant, and the plaintiff appealed. 

We take the curatorship of minors and persons insane to be a personal trust, 
which doe# not descend to the legal representatives of the curator after his 
death. His succession is liable for all damages resulting from maladministra- 
tion; but we are not prepared to say that his administrator has capacity to stand 
in judgment in a case like this. If he had capacity, we could’mnot, under the 
rules of evidence by which the courts of this State have been governed ever 
since the country became an integral part of the United States, annul, at this 
jate day, an executed judgment on the grounds alleged. T'agiaseo et al. v. 
Molinari’s Heirs, 9 La. 512. 

The only evidence of the wantof citation and appearance is that, no record 
evidence of these facts can now be found in the office where it should have 
been preserved. We have said, in similar cases, that, in consequence of the 
notorious want of care in the preservation of public records in the country 
parishes, evidence of this description, when applied to ancient proceedings, 
raises but a remote presumption, which we would hold to be subordinate to the 
violent legal presumption that, the judge before whom those proceedings were 
had did his duty. Gibson v. Foster and Reese, 2 Ann. Rep. 503. 

After twenty years, the presumption is made in favor of every judicial tri- 
bunal acting within its jurisdiction, that all persons concerned had due notice 
of its proceedings. 1 Greenleaf, Evid. no. 19. Brown v. Wood, 17 Mass. 68. 
The judgment in this case was executed nearly thirty years ago, in presence 
of the party interdicted, his wife and his relations, without opposition of any 
kind. The purchasers of the property sold under it have paid for it in good 
faith ; and it is our duty to presume, against mere probabilities, that the law 
was complied with in its rendition, if not strictly in form, at least in substance. 

Judgment affirmed. 





Tue Union Bank or Lovristana v. Smita. 


Where, subsequently to the seizure under a fi. fa. and advertizement of the property for sale 
at the court house of the parish, the court house is removed, under the provisions of a spe- 
cial law, to another place, the advertizement which had been posted up at the old court 
house shoald be removed to the new, and the sale be made at the latter. C. P.664. Stat.5 
March, 1842. After the new seat of justice was selected, and a court house provided there, 
it became the only place at which sales under execution could be legally made. 

Where a defendant in injunction prays for its dissolution, and that the principal and C. M., 
his surety, be condemned, in solido, to pay interest and damages, and it appears from the 
bond that J. J., and not C. M., was surety on it, judgment may be rendered against the party 
really bound as surety. Under sec. 3 of the stat. of 25 March, 1831, it was sufficient to show 
who was the real surety on the bond, to authorise a judgment against him. 


PPEAL from the District Court of Pointe Coupée, Farrar, J. Cooley, for 
the plaintiffs. Hudson, for the appellant. The judgment of the court 
was pronounced by 
Kine, J*. The Union Bank issued a_fierit facias upona judgment obtained 
against the defendant, Smith, in virtue of which the sheriff seized two slaves of 
the latter, and advertized them on the 5th of July, for sale at the court house 





*Evsris, C. J., did not sit, being interested. 
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Cape. Banx of the parish of Pointe Coupée, on the 7th of August, 1847. The defendant 


Bue. 


instituted this action enjoin the execution of the writ, on the ground 
that the sheriff, without rity of law, was about to sell the slaves seized ata 
place different from that named in the original advertizement. The injunction 
was dissolved, and the defendant, Smith, and his surety, were condemned, in 
solido, to pay three per cent interest, and twenty per cent damages, on the 
amount of the judgment enjoined. From that judgment the present appeal 
has been taken,» 

It appears from the evidence that, at the date of the seizure and of the ad- 
vertizements by the sheriff, the court house of the parish of Pointe Coupée 
was at a point upon the Mississippi river nearly opposite to the town of Bayou 
Sara. The legislature, by an act passed on the 7th of April, 1847, p. 79, au- 
thorised the inhabitants of the parish of Pointe Coupée to establish a seat of 
justice for the parish, and directed an election to be he!d for that purpose. 
Under the authority of that law asite was chosen on False river, some distance 
from the old court house, and on the 14th of July, the sheriff made proclama- 
tion of the fact as directed by the statute. The police jury was convoked, and 
at its meeting selected a house within the limits prescribed by the vote of the 
inhabitants, which was rented and established as the court house of the parish. 
Upon this.change being made the sheriff gave public notice, that all sales which 
had been advertized for the first saturday of August, would be made on that day 
at the new seat of justice; and the advertizement of the sale now in question, 
which had previously been posted upat the court house on the Mississippi river, 
was removed and posted up at the newly established court house. The defend- 
ant, Smith, contends that the sale could only legally have been made at the court 
house on the Mississippi river, which was the seat of justice at the date of the 
seizure ; that the change of the place of sale by the sheriff was unauthorised by 
law; and that the advertizements of thirty days required by law are intended to 
be thirty consecutive days notice at one place. 

The sheriff is required by law to advertize under execution at the court house 
of the parish, and to sell the property seized at the court house, unless the 
debtor elaim the right of having his plantation or slaves sold at his domicil. 
C. P. art. 664. Acts of 1842, p. 210. The advertizement of the sheriff 
in the present instance announced that the sale would be made at the 
court house of the parish of Pointe Coupée, without designating the spot at 
which the court house stood. When the new seat of justice was selected, and 
a court house was provided at that point, that became the only place at which 
he could legally proceed to make sales under execution. The old court house 
then ceased to be a public place known to the law, or the place at which the 
sheriff could legally advertize or sell without the consent of all the parties. The 
police jury had not only the authority to provide a court house at the place se- 
lected for the seat of justice, but it was their duty to do so, both under the gen- 
eral law and the special law providing for the removal. Bul. and Curry’s Dig. 
p- 164, §10. 

It became indispensable to the validity of the sale under this authorised 
change, that the advertizement should follow the court house to its new site. 
The sheriff, by removing the advertizement, gave to it the thirty days publicity 
required by law, and under circumstances rather calculated to increase than to 
diminish the notoriety of the sale. 

The Union Bank, in its answer, prayed for a dissolution of the injunction, 
and that Smith,and his surety, Charles Morgan, senr., should be condemned, wn 
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solido, to pay interest and damages. Joseph Jewell was the surety on the bond, Umon Bask 


and not Morgan; the court, however, rendered a j nt against Jewell as 

surety ; and as to him it is urged that the judgment is erroneous, and must 
necessarily be reversed. We think that the judge did not err. The act of 
1831 provides that the surety on the injunction bond shall be considered a party 

plaintiff in the suit ; and, in case the injunction shall be dissolved, the court, in 

the same judgment, shall condemn the plaintiff and surety, jointly and sever- 

ally, to pay to the defendant interest, &c. Under this act it was sufficient to 
show who was really the surety on the bond, to authorise a judgment, in golido, 

against him. He was by law a party plaintiff on the record; and the misno- 
mer as to him in the answer was cured by the exhibition of the bond, which 
disclosed his true name and character. 


Judgment affirmed. 





Ryper v. THAYER et al. 


Where an agent fails to ship goods, which he was directed by his principal to do, the latter 
is entitled to recover the actual value of the goods at the port of destination. 

Incases of breach of contract through negligence or fraud, no more can berecovered as dama- 
ges than will fally indemnify the creditor. A jary has no more right to exact a larger 
sam from a debtor, than they have to increase the amount due by a promissory note. 

Decisions in Arrowsmith v. Gordon, ante p. 105, and in Porter v. Barrow, ante p. 140, affirmed. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
T. R. Wolfe, for the plaintiff. J. Barker, for the appellants. The 
judgment of the court was pronounced by 

Eustis, C.J. The plaintiff, residing at Alton, in the State of Illinois, in 
March, shipped from St. Louis, a quantity of grain, consigned to tne defend- 
ants, who are commission merchants in New Orleans, with instructions to for- 
ward the same to Hawes, Godfrey & Co. in New York. By the bill of lading 
the consignment was deliverable at the defendants’ warehouse on the opposite 
side of the river; the defendants received it on this side, and sold it in direct 
violation of their instructions. The plaintiff received the proceeds of the 
sale, but gave notice, on having intelligence of the sale, that he would hold 
them responsible for the act. This suit is for the recovery of $1,000 damages, 
for the unwarrantable violation of the plaintiff's orders in the disposition of his 
property, for which sum there was a verdict and judgment thereon. The de- 
fendants have appealed. 

The counsel for the defendants contends that, if his clients, under the evi- 
dence, are liable for damages, they must be limited to the loss sustained by the 
plaintiff, and to the profits of which he has been deprived, and the indemnity 
must be confined to those which might have been foreseen and were the imme- 
diate and direct consequence of the breach of the coutepet, under article 1928 
of the Civil Ci de. 

The reasons given by the defendants for selling the grain consigned to them 
to be forwarded to its ultimate place of destination, are not satisfactory ; but it 
brought the market price, which declined immediately thereafter, and the pro- 
ceeds were remitted to the plaintiff's consignees and correspondents in New 
York. We think the evidence authorizes the conclusion that, at the time of 


Sarre. 
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Rrpsr__ the arrival of the shipment in New York in the ordinary course of a voyage, 


eae. had it been disposed of; or within a reasonable time thereafter, it would not 
have produced a nett sum exceeding that remitted as the proceeds of the sale 
in New Orleans. No commission was charged by the defendants, and the 
shipment, so far as the grain is concerned, could have been replaced in New 
York without loss. We infer from the letters of the defendants offerred in 
évidence by the plaintiff, that another shipment of grain belonging to him was 
®rwarded at about the same time from this port to New York, of the result 
of which as to profit or loss we have no evidence. 

But the counsel for the plaintiff has urged that the jury was justified in 
assessing exemplary damages, the dereliction of duty on the part of the agents 
being flagrant and without justification. We do not consider this position as 
tenable. The rules under which damages are assessed for breaches of con- 
tract are fixed by our Code, and are imperative. We have on several occa- 
sions been under the necessity of reducing the amounts of verdicts of juries 
in cases of this kind; and, in a recent case, the subject of the assessment of 
damages has been fully considered, and our views in relation to it explained. 
Arrowsmith v. Gordon et al., ante p.105. See also Porter v. Barrow, ante p. 140. 
In relation to the extent of the responsibility of the agent to his principal, the 
most approved authority, judge Stery, recognizes the same rules.- [n case 
of non-shipment of goods by an agent, which he was bound to make, the 
principal is entitled to recover the actual value of the goods at the port of 
destination. 3 Peters R. 84 and $5. Story on Agency, § 216 et seq. To 
the market value of the grain in New York, the evidence and argument have 
been principally directed. There is evidence as to some items which, un- 
der the verdict of the jury, we feel ourselves authorised to give the plaintiff 
the benefit of. In case of a breach of contract by the negligence or fraud 
of a party, no other sum can be allowed as damages than that which fully 
indemnifies the creditor. Beyond this juries have no more right to exact 
a larger sum from a debtor, than they have to increase the amount due by a 
promissory note. Within this limit, on questions of fact, we have always 
given great weight to verdicts. ‘We think the jury in this case has allowed the 
plaintiff an amount which exceeds the fair indemnity which he has a right to 
claim from the defendants for a violation of his instructions, and which will be 
fully covered by the sum of $250. 

The judgment appealed from is therefore reversed, and judgment entered 
in favor of the plaintiff, against the defendants, for two hundred and fifty dol- 
lars, with costs and interest from judicial demand ; the plaintiff paying the 
costs ot this appeal. 
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Brooks v. WaLkEer, Administrator. 


The delivery of letters of administration is presumtive evidence that the oath required of an 
administrator has been taken, and will impose upon one who contests the fact the burthen 
of proving that the formality has not been complied with. 

The objection that one who sues as an administrator is not a resident of the State, made for 

the first time on a motion for a new trial, comes too late. 

an order of seizure and sale is enjoined, and the creditor answers the petition for an 
injunction, praying fora judgment against the plaintiff in injunction for the debt due him, 
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with mortgage, the only effect of the prayer will be to change the proceedings from the 
vid executivd to the vid ordinari4. The change involves no abandonment of the action, bat 
merely authorizes a jadgment to be rendered affecting the debtor's property with a gene- 
ral mortgage. R 

Where an order of seizure and sale is enjoined, and the proceedings are changed from exe- 
cutory to ordinary by the answer of the creditor, both parties being before the court and 
issue joined between them, the plaintiff in injunction cannot object to the proceedings vid 
ordinarié on the ground of want of service of citation and petition. 7” 

Where the conditions announced at a sale of land, and stated in the procés-verbal, show clearly, 
that it was intended that the property should remain mortgaged to secure payment of the 
notes given for the price, the effect of an adjudication, made upon those conditions, will be 
at once to convey title and to create a mortgage. It was not necessary to the perfec- 
tion of the title that the adjudication should have been followed by a separate act, signed 
by the parties (C. C. 2601); and the procés-verbal of a sale, made under the authority of a 
Court of Probates, is full evidence of the mortgage retained, and when signed by the pur- 
chaser and parish judge, in the presence of two witnesses, imports a confession of judg- 
ment. Neither the signature of the administrator of the succession, nor of any agent for 
him, is necessary to complete the purchaser’s title, nor to give to the procés-verbal the au- 
thenticity of an order of seizure and sale. 

The purchaser of the property of a succession cannot plead in compensation a debt due to 
him by the deceased. An administiator cannot assent to such an extinguishment of the 
debt, in violation of the rights of other creditors. 

A prayer for a jury is too late, after the case has been called for trial. C.P. 494, 495. 

A party to a suit will not be required to answer interrogatories, where the application to pro- 
pound them was made after the case had been called for trial, and the party proposed to be 
interrogated was absent. 


PPEAL from the District Court of Pointe Coupée, Farrar, J. Lacoste, 
for the plaintiff. Ratliff and Cowgill, for the appellant. The judg- 
ment of the court was pronounced by 
Kine, J. The plaintiff Brooks and W. Walker were the joint owners of a 
tract of land. Walker died, and a sale of the land was made under an order of 
the Court of Probates, for the purpose of effecting a partition. The terms of 
the sale required that the purchaser should give his notes, secured by a special 
mortgage on the land. Brooks became the purchaser at the public sale, and 
gave his three notes for one-half of the price payable to the administrator of 
the deceased, and identified with the sale by the pzraph of the parish judge. A 
partial payment was made by the plaintiff, and for the residue Walker's admi- 
nistrator obtained an order for the seizure and sale of the land, the execution of 
which the plaintiff instituted this action to enjoin. The grounds upon which 
the injunction was claimed are: 1st. Because the procés-vcrbal of the sale, up- 
on which the order of seizure issued, is not an act importing a confession of 
judgment, there being no acknowledgment of the debt claimed. * 2d. Because 
the order directs the sale of the entire tract of land described in the procés- 
verbal of the sale, only one undivided half of which it is alleged was included 
in the mortgage. 3d. Because there was no legal adjudication to the plaintiff, 
the procés-verbal of sale not having been signed by the administrator, but by 
one Van Winkle, who professed to act as his agent, but whose authority as 
such is not shown. 4th. Because the administrator of Walker does not appear 
to have taken his official oath as such ; and, without being sworn, was not autho- 
rized to maintain the action. 5th. Because he is in danger of being evicted 
from the land purchased. 
The administrator filed an answer to this petition, in which he prayed for a 
dissolution of the injunction, and for a judgment against the plaintiff for the 
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debt claimed in the original petition, and that his privilege and mortgage should 
be recognized and enforced. Upon the filing of this answer the plaintiff moved 
for the dismissal of the executory proceedings, on the ground that the action 
had been changed from the vid execulivd to the vid ordinarid, and that the two 
suits could not be conducted together. The motion was overruled, and the 
judge ordered the two proceedings to be consolidated. After the cause was called 
for trial the plaintiff in injunction filed a supplemental petition, in which he 
pleaded compensation and prayed for a jury. He also offered to file an excep- 
tion and answer, in which he excepted to the want of citation, repeated most of 
the allegations contained in his original petition, and appended to it interroga- 
tories to the plaintiff. The court overruled the prayer fora jury on the ground 
that the application came too late, and refused to order the interrogatories to 
be answered, the defendant being absent. On the trial a judgment was ren- 
dered in favor of the succession of Walker for the debt claimed, and the plain- 
tiff has appealed. 

As the evidence of his authority, the administrator exhibited the letters of 
administration delivered to him by the judge, in which it is stated that, ‘he has 
been duly and legally appointed administrator of the succession of William 
Walker, deceased, and ‘has taken the oath, and given the bond and security re- 
quired by law.” The delivery of letters of administration presupposes that 
the required oath has been taken, and i is such evidence of the fact as to impose 
upon the party contesting it the burthen of proving that the formality has not 
been fulfilled. The objection that the administrator is not a resident of the 
State, was made, for the first time, in a motion for a new trial; and was, if well 
founded, made too late to be considered. We may remark, however, that there 
is no evidence that he was a non-resident at the date of his appointment. His 
subsequent change of domicil, may furnish a sufficient ground for removing him 
from his trust, but no such removal has been shown. C. C. art. 1119. 12 
Rob. 238. 

The judge did not, in our opinion, err, in overruling the motion to dismiss 
the: executory proceedings. The only effect of the prayer for a judgment 
against the plaintiff in injunction for the debt claimed in the original petition, 
was to change the proceedings from the vid exicutivé to the vid ordinarid. This 
change involved no abandonment of the action, but merely converted it into a 
suit to be proceeded with in the ordinary form, by the introduction of evidence 
on the trial in support of the allegations of the original petition, and authorising 
a judgment to be rendered affecting the debtor’s property with a general mort- 
gage. 4 La. 307. 16 La. 101. 19 La. 374. When this change took 
place both parties were before the court, issue was joined between them, and 
the plaintiff in injunction could not then claim to be served with citation and a 
copy of the petition. Barrow v. Wright, ante p. 130. 

The procés-verbal of the sale, which it is contended affords no evidence of a 
mortgage, recites: ‘That the terms and conditions of said sale are as follows : 
the purchase price payable in one, two, and three years from the Ist of Janu- 
ary next,by equal instalments, the purchaser to furnish his notes, with approved 
personal security, in solido, bearing ten per cent interest per annum after due 
until paid, and a special mortgage on the land to secure the said notes.” It is 
signed by the parish judge and by the purchaser in the presence of two wit- 
nesses, and also by one Van Winkle, as the agent of the administrator. It is 
cdlitended that the terms used in the procés-verbal create no mortgage, but 
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contemplate a future act in which a mortgage was to be given. It was clearly 
intended by the conditions announced at the sale, and stated in the procés-ver- 
bal, that the land should remain mortgaged to secure the notes given for the 
price. The effect of the adjudication upon those conditions was, at once, to 
convey title and create a mortgage. 7 La. 468. It was not necessary for the 
perfection of the title that the adjudication should have been followed by a se- 
parate act, signed by the parties. C. C. art. 2601. The procés-verbal of a 
sale, made under the authority of the Court of Probates, has been repeatedly 
held to furnish full evidence of the mortgage retained; and when signed by the 
purchaser and parish judge, in the presence of two witnesses, to import a con- 
fession of judgment. 7 La. 468. 6 Rob. 26. Neither the signature of the 
administrator, nor that of his agent, was necessary to complete the purchaser's 
title, nor to give to the procés-verbal the authority required to authorize the 
granting of an order of seizure and sale. 

The testimony does not, in our opinion, support the allegation that the plain- 
tiff is in danger of being evicted. The only evidence relied on in support of 
the averment is, that the admission made at the trial that a witness named in 
an affidavit for a continuance would, if present, swear ‘that he was well ac- 
quainted with the locality of the land, that he knew the extent and character 
of the conflicting claim urged by the heirs of James Simpson deceased, he 
having assisted in surveying and running oft thesame.” These facts if swora 
to would not show that the plaintiff has been disquited, nor would they furnish 
reasonable grounds for apprehending that he would be disquited in his posses- 
sion, C. C. art. 2535. 

The claim pleaded in compensation was properly rejected. The purchaser 
of the property of a succession is not permitted to offer a debt due to him by 
the deceased in compensation. The administrator is without authority to as- 
sent to such an extinguishment of the debt, in violation of the rights of other 
creditors. 7 Mart. N. S. 238. 

It is not material to enquire whether the whole, or the undivided half only, 
of the land was affected with the special mortgage resulting from the adjudica- 
tion at the probate sale. The conversion of the executory into an ordinary 
proceeding authorized a judgment operating a general mortgage on the proper- 
ty of the debtor, in virtue of which the entire tract may be seized in satisfac- 
tion of the debt. 

The prayers for a jury, and that the plaintiff should be required to answer 
interrogatories, were properly overruled. The cause had not only been set 
down, but had been called for trial, when the applications were made, and the 
plaintiff was absent. C. P. arts. 494,495. 1 Ann. R. 403. 4 La. 511. 

Judgment affirmed. 








DapapiE v. Poypras, Curator. 


Parol evidence is inadmissible, between the parties or their representatives, to prove @ 
sale, evidenced by a notarial act, to have beensimulated. A counter-letter, or other writ- 
ten evidence equivalent thereto, is the only proof of simulation, admissible under such 
circumstances. C. C. 2256. 
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PPEAL from the District Court of Pointe Coupée, Farrar, J. Cooley, 
| for theappellant. Provosty, for the defendant. The judgment of the 
court was pronounced by 

Kine, J. The plaintiff instituted this action to recover a note, which she 
alleges that the defendant illegally withholds from her. Her demand was re- 
jected in the lower court, and she has appealed. 

It appears from the evidence that the plaintiff, by a notarial act, transferred 
to Casimir Dabadie, all her rights as heir in the successions of her father and 
mother. Subsequently she intermarried with Dabadie, the vendee: but, be- 
fore the settlement of the successions of the plaintiff’s father and mother had 
been effected, Dabadie died. On the settlement and partition of those 

successions the note in question fellto the share of the plaintiff, who received 
it, and delivered it for collection te. the defendant Poydras, who is the curator 
of her husband’s succession. Poydras was examined as a witness, and stated 
that he has always held the note as curator since its delivery to him, and that it 
was inventoried among the effects of Dabadie. On the trial the plaintiff of- 
fered several witnesses to prove that Dabadie, during his last illness, declared 
that the sale from the plaintiff to himself was without consideration, that he 
acquired nothing by the transfer, and that the rights of the plaintift in the 
successions of her father and mother, purporting to be conveyed by the act, 
still belonged to her. This testimony was rejected, and the plaintiff’s counsel 
excepted. 

The judge did not, in our opinion, err. The object of the testimony offer- 
ed was to contradict and destroy by parol the plaintiff’s solemn written act, and 
to prove that the sale from herself to the deceased was simulated. It has been 
repeatedly held that the fact of simulation admits of no other proof between + 
the parties to the contract or their representatives than a counter-letter, or 
other evidence in writing equivalent to acounter-letter. Liautaud et al. v. 
Baptiste, 3 Rob. 452, and the authorities there cited. 19 La. 412. C. C. 
2256. 5& Rob. 326. Fb. 332. 6 Rob. 447. 

It is further te be observed that this action was not instituted to an- 
nul the sale, nor is the sale alluded to in the petition. This condition of the 
pleadings of itself presented an insuperable objection to the introduction even 

. Of evidence which would have been admissible in a direct revocatory action. 


Judgment affirmed. 
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Fue State v. Lyons. 


One who sells spirituous and intoxicating liquor toa slave, will be liable to the penalties im- 
posed by the stat. of 2 April, 1832, though the slave was hired to him at the time. Aliter, 
where the liquor was not sold, but given. 

A caption to an indictment is not required by the laws of this State. 

It is no objection to an indictment for an offence created by statate, that it does not aver that 
the accused was not embraced within the terms of the proviso. What comes by way of & 
proviso in astatae must be urged by way of defence by the’ accused ; otherwise, where the 


exceptions are in the enacting partof the law, when it must appear in the charge that the 
accused does not fall within any of them. 
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PPEAL from the District Court of Lafourche Interior, Randall, J. Cole, 
District Attorney, for the State. Beatty, for the appellant. The judg- 
ment of the court was pronounced by 

Kine, J. The defendant was convicted of selling spirituous and intoxicating 
liquor to a slave in contravention of the act of 1832, and from the judgment 
rendered against her has appealed. On the trial of the cause the defendant’s 
counsel asked the judge to instruct the jury, that if the slave was hired to the 
the defendant by a person authorized to hire him at the time the liquor is al- 
leged to have been sold to him, they should render a verdict of acquittal. The 
judge refused to give this charge, and the defendant’s counsel excepted. The 
judge did not, in our opinion, err. Persons who give liquor to slaves, under 
their control by a contract of hiring, are expressly exempted from the penalties 
of the statute by one of the provisions. The evident intention of the legisla- 
ture was to permit owners and others to give ardent spirits to their own slaves, 
or to slaves in their service by hire; those relations being considered a suffi- 
cient guaranty for their prudent and moderate use. But the prohibition of 
selling extends to the lessee of a slave. No charge was asked in relation to 
giving. 

The defendant's counsel has assigned as errors: ist. That it does not appear 
from the record that the grand jury were sworn in the parish of Lafourche 
Interior, or at the term of the court when the bill was found; that the words 
‘then and there sworn,” essential to the caption of an indictment, are omitted. 
2d. That the indictment is defective. inasmuch as it contains no averment 
that the defendant was not within the terms of the proviso of the act. 

1. The record shows distinctly that the grand jury were sworn in the parish 
of Lafourche Interior, and at the term of the court at which the bill was found. 
A caption to an indictment is not necessary under our system, and none has ac- 
companied the record in the present instance. It may further be observed 
that, it has ceased to be deemed essential to the validity of a caption, 
to prefix the words “then and there” to the word “swors.” 1 Chitty C. 
L. 334, 662. State v. Peterson,2 Ann. Rep. 921. 8 Rob. 598. 

The second objection is equally untenable. In the case of The King v. 
Jarvis, Lord Mansfield said: “It is a known distinction that what comes by 
way of proviso in a statute, must be insisted on by way of defence by the par- 
ty accused; but where exceptions are in the enacting part of a law, it must 
appear in the charge that the defendant does not fall within any of them.” See 
the case reported in 1 East’s Rep. 643, 646. Also The King v. Stone, at the 
same pages. 2 Hale’s P.C.170. 1 Chitty C. L. 283. 

Other errors were also assigned, but have not been insisted on in the argu- 
ment. Judgment affirmed. 





CoMMISSIONERS OF THE ExcHaNGr AND Banxinc Company 
v. YorKE et al. 


A case will be remended for fgrther proceedings, where the irregularities in the mode of 
conducting it are such as to render it necessary in order to secure the rights of the 
litigants, 
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yong ‘4 PPEAL from the Fifth District Court of New Orleans, Buchanan,J. L. 


Bask. 
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YorxE- . 
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Pierce, Benjamin, and Micou, for the plaintiffs. R. M. Carter, for the ap- 
pellant. The judgment of the court was pronounced by 

Eustis, C.J. Henry Florance, subrogated to a judgment against E. Yorke, 
No. 21,727 of the docket of the District Court, filed an opposition to the dis- 
tribution of the proceeds of a sale of certain real property of the defendant, 
under an execution issued on a judgment standing in the name of J. J. Hanna, 
as subrogated to the rights of the original plaintiffs, on the ground that Hanna's 
judgment had been extinguished, having been purchased by him with the money 
of Yorke, and for his exclusive benefit. The opposition was dismissed, and 
Florance has appealed. : 

At the time the judgment was rendered, in June, 1847, the case between 
the same parties which at this term has been remanded for further proceedings, 
No. 657, 2 An. R. 995, had beenalready tried in February previous, but no appli- 
cation for an appeal bad been made.’ The fact of the extinguishment of this judg- 
ment for the cause assigned, was one of the principal matters at issue in that liti- 
gation. The disposition of the proceeds of the property sold under execution ne- 


' gessarily depended on that fact; thus the cause of action and the parties are iden- 


tical. The judge before whom this case was tried, admitted in evidence the 
proceedings against the same party in the garnishment, and, on Hanna’s ans- 
wers, the opposition of Florance was considered as not sustained, and adjudg- 
ed accordingly. To the admission of those answers in evidence, Florance took 
his bill of exceptions. 

The opposition of Florance was filed on the 16th June, 1847, to which the 
general issue was pleaded on the 28th of that month. The petition of the 
same party in the suit we have mentioned, No. 657, and the answers to inter- 
rogatories of Hanna, had been filed in December previous, and on the 5th of 
January, the traverse of Florance was made to them. When this opposition 
was filed and pleaded to by Hanna, there was pending before the same court and 
between the same parties a controversy which embraced the cause of action which 
wasthe ground of the opposition, and its pendency ought to have been pleaded, and 
the proceeds of the sale under execution arrested, until the matter in dispute 
was determined according to the mode of proceeding which was recognised by 


- this court in the case of the Bank of Louisiana v. Delery et al, 2 Annual 


R. 648. 

The other case terminating on the 16th of February following, by the dis- 
missal of Florance's opposition for the cause assigned, which was only appealed 
from subsequently to the decree in this case, and haying been restored to its 
former condition with the traverse to the interrogatories, present an anomalous 
question for our decision. No authorities have been referred to by the counsel 
on either side, and it is highly probable that no similar question will ever 
arise, or ever will be again presented for the judgment of this court. 

We do not consider onrselves called upon to decide every question which § 
departure from the settled rules of proceeding in the conducting of causes may 
raise up, but rest satisfied that the interests of the Jaw and of the parties them- 
selves are best served by keeping suitors within the forms of procedure, from 
which there can be no departure in cases at all complicated without some inter- 
ests being jeoparded. ” 

Such is the condition of the litigation between these parties that it must be 
put in some form in which the established rules of procedure and law can be 
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applied to it. ‘Uhere is a cause of action set forth against Hanna in the oppo- Commissioners 
sitions of Florance, and the court has power to compel its prosecution in such — 
form as will secure the rights of the respective litigants and the simplicityand |: 
order which our rules of proceeding require, whether the adverse party require 7 
itor not. The decision we have come to in the other case between the same 
parties renders it necessary that the same disposition be made of this. 

It is therefore decreed that the judgment appealed from be reversed, and the 
case remanded for further proceedings; the appellees paying the costs of this 


appeal. 


CAR wmrrmrmrwsvs' 
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Tue Banx or Lovistana v. Briscor, 


The provision of article 2895 of the Civil Code, establishiag the rate of conventional interest, 
has always been confined to loans of money, and held not to apply to the purchase and sale 
of promissory notes, bills of exchange or other negotiable instraments, nor of credits. 

An exchange of credits made boné fide, is not illegal; aliter, if the exchange be a mere de- 
vice to cover usury. In every case the inquiry is, whether the transaction was, in sub- 
stance, a loan of money; if really a sale or exchange of credits, it will be valid though the 
contract be in the form of a loan. 

Where the facts of a case present a double aspect, one of which represents a contract which 
the law authorizes, and the other one prohibited by law, the contract must be sus, 
tained. 

PPEAL from the Fifth District Court of New Orleans, Buchanan, J. L, 
Peirce, for the plaintiffs. Benjamin and Micou, for the appellant. The 
judgment of the court was pronounced by 
Eustis, C. J. The defendant obtained an injunction against the executory 
process issued for the sum of $14,400 with interest, on an authentic act, by 
which his property was mortgaged to secure the payment of the sum of $18,000, 
with interest, &c., the amount of a bond executed by him in favor of the Bank 
of Louisiana. The injunction was dissolved after’a trial of the cause on its 
merits, and the defendant has appealed. It has been argued before us as pre- 
senting a question of usury. ~ 
On the 22d of April, 1838, the defendant wrote to the cashier of the bank ap- 
plying for a loan of money, on a mortgage of his plantation and slaves in the 
parish of Concordia. To this letter the cashier replies in a letter, under date 
of the 7th of May following, addressed to the defendant in Rodney, Mississip- 
pi, that “the bank bas some funds in the Planters’ Bank of Natchez, which you 
can obtain the loan of, say $18,000, under the terms of the charter, on mort. 
gage, &c.,” and adds, “let me hear from you, as I have other applicants for it.” 
‘Qn the 3d of May, on the application of the defendant, a resolution had been 
passed by the directors of the bank, agreeing to joan him $18,000, under the 
terms of the charter, on mortgage, on his titles to the property offered proving 
satisfactory. The defendant. by a Jetter from Port Gibson, Mississippi, of date 
the 19th May following, accepts the offer of the loan on the terms proposed in 
the letter of the cashier, gives information concerning his titles, and expresses 
his desire that the act ® mortgage may be sent to him for signature, but if his 
presence in New Orleans be required, he states he will then be there without 
delay, Under date of the 22d May, from Vidalia, the defendant forwards to 
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the cashier his title papers and certificate of non-hypothecation: he reiterates 
in this letter his desire of not going to New Orleans, unless necessary for the 
execution of the mortgage; he adds ‘‘a check for the money could also be for- 
warded to me, at Rodney, Mississippi.” On the 30th of June, the cashier no- 
tified the defendant at Port Gibson, that the bond and mortgage had been re- 
ceived, and the discount made for the nett proceeds of which, $16,443, he was 
requested to cailon the cashier of the Planters’ Bank at Natchez, who would 
pay it. 

On the same date he writes to the cashier of the Planters’ Bank enclosing a 
blank check for the defendants’ signature. The portion of the letter which is 
relative, reads thus: “Enclosed, I send you William Briscoe's check on this 
bank for $16,443, to-your order, nett proceeds of loan mortgage, and which you 
will please pay to him and charge the same to our account; and, on return of 
the check, we will give you credit for the same. I have written to Mr. Briscoe, 
at Port Gibson, by this mail, to call on you and receive his money. I was about 
sending him a check on your bank for the amount, but our attorney thinks best 
for you to pay his check on us.” Mr. Briscoe when here, mentioned to me that 
he must have nothing but Natchez Bank money, and which I hope you will give 
him.” 

The defendant had, in the meantime, gone to the north; the check was for- 
warded to him, and, on his signature, the amount was paid io notes of the 
Planters’ Bank. The Planters’ Bank suspended specie payments in May, 1837, 
resumed them in December, 1838, and continued paying specie during the early 
part of 1839, It again suspended, and has not since resumed, and is not now, 
nor was it in 1838, able to pay its obligations. Evidence was admitted showing 
the depreciation of Natchez bank notes in New Orleans, according to the rates 
quoted in the price-currents of the day, which, on the 30th of June, 1838, would 
amount to about taventy-seven per cent. 

These facts, it is said, constitute a case of usury, the bank having received 
for the loan nine per cent per annum, the highest rate of interest permitted by 
its charter, and a profit of twenty-seven per cent “resulting from the exchange 
of depreciated credils for mortgage security at par.” It appears that these 
banks had been doing business together, and at the time the loan was made the 
Planters’ Bank was indebted to the Bank of Louisiana in an amount exceeding 
that of the check paid by the former. From February, 1839, the transaetions 
between them were heavy during that year, and the accounts between them 


‘were not closed till 1843. The debt to the Bank of Louisiana, was,therefore, . 


always paid with interest, asthe accounts in evidence show.; and there is noth- 


’ ing before us which shows that the suspension of specie payment by the Plan- 


ters’ Bank, which existed at the time of the loan and which terminated in De- 
cember, 1838, when it resumed payment, was considered by those who admin- 
istered the affairs of the bank as jeoparding the debt due by the former, which 
bore interest and was demandable at any time in specie. 

The more recent cases referred to by the counsel for the defendant in sup- 
port of his argument are those of Core v. Rowley, 1@ Rob. 273, and the Canal 
Bank. Hagan, | An. Rep. 68,; those of Owens, 2 Peters, 527, Waggener, 
9 Peters, 389, have been commented upon. The counsel who argued the case 

v. , collected a great number of decisions of courts of the differ- 
ent States on the subject of usury which relate to 1Sibs of depreciated bank 
notes, which will be found in the report of that case. They have been exam- 
ined and considered, and the conclusions to which we have arrived have not been. 
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adopted without the most thorough investigation which our other labours have 
permitted us to give to the subject. This is given as a reason for not noticing 
in detail several cases, which apparently conflict with this decision. 

In Hagan’s.case the rule settled in Owen’s case, and which had been fre- 
quently recognized by our courts, was applied to a state of facts materially differ- 
ent from those of this case. The contract was exclusively one of loan, and the 
lender was considered as having taken advantage of the necessities of the bor- 
rower to exact, in addition to the highest rate of interest which could be de- 
manded lawfully, a mortgage for an enormous debt due by third persons. 

Ip Rowley’s case, Judge Bullard, in delivering the opininion of the court, 
says, after stating that a loan of depreciated bank notes payable by the borrow- 
er in money at a rate which added to the depreciation will exceed the highest 
rate of conventional interest, is undoubtedly usurious: ‘We do not mean to say 
that in all cases a loan of depreciated currency is always and essentially usuri- 
ous; cases may be supposed in which it would be perfectly legal. The case of 
The United States v. Waggener, illdStrates this position, &c.” In that case 
the court considered that it was incontestably established that, im point of fact, 
the contract was for a loan of depreciated stocks and currency, as if it had been 
specie ; and the rate at which the stocks alone were taken would have brought 
the case within the general rule, independent of the depreciation of the bank 
notes. In Waggener’s case, the Supreme Court of the United States applied 
the construction of the usury laws in England, to a contract made by the 
Bank of the United States under its charter. The article of our Code, upon 
which our decisions on this subject are based, is a simple prohibition of 
taking more than ten per cent interest on loans of money: ‘The amount of the 
conventional interest cannot exceed ten per cent; the same must be fixed in 
writing, and testimonial proof of it is not admitted in any case.” Art. 2895. By 
the 14th section of the charter of the Bank of Louisiana, it is provided that, 


“said corporation shall not take more than nine per cent perannum upon any ef * 


its loans or discounts.” 

The operation of this article of the Code has-always been limited to loans of 
money. No evasion of it has ever been tolerated, but it has always been con- 
fined to its true intent, and been held not to apply to the purchase and sale of 
promissory notes, bills of exchange, and other negotiable instruments, ner te 
the transfer and sale of credits. Under the construction above mentioned the 
court, in Waggener’s case, held that a loan of notes of the Bank of Kentucky, 
which were then at a discount of from thirty-three to forty per cent, made by 
the Bank of the United States on a note payable in three years, with interest 
at six per cent, was not usurious. The Bank of Kentucky had agreed te pay 
interest at six per cent on its notes, and all its notes held by the Bank of the 
United States were ultimately paid, and the loan was made to the borrower on 
his application for the loan of $5,000 of said notes, saying they would an- 
swer his purpose as well as gold and silver. 

The debt due by the Planters’ Bank bore interest, and the debt, of which 
the sum received by the defendant formed a part, was not only paid to the Bank 
of Louisiana, but large transactions in money took place between them after- 
wards, and the notes received by the defendant would have been paid on pre- 
sentment at the bank in less than six months after he took them. It is true the 
rate of interest which tH® contract between the defendant and the bank bore, 
exceeded that of the debt due by the Planters’ Bank, but the rate was that 
allowed by the charter, and no distinction can be made between the cases on 
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that account. In principle they are identical, except that in this case the funds 
were in a bank in another State ; and it is by no means clear that the defendant 
would not have had a right to demand a check on the Planters’ Bank for the 
nett proceeds of his discount, which the Bank of Louisiana had evidently no 
interest in refusing, as there was no privity between the defendant and the 
Planters’ Bank, and no agreement n othe part of the Bank of Louisiana, by 
which it forebore to exact its demands in specie. The mode in which the 
payment was made was a matter of acquiescence, rather than of contract. 
With these exceptions, which are m favor of the plaintiff's case, the principle 
settled in Waggener’s case is certainly applicable to the facts of this. The 
court considered the transaction between the borrower and the bank as a bond 
fide exchange of credits, for his accommodation. The contract, as closed by 
the defendant, was for funds in the Planters’ Bank of Natchez, for which he 
was to give his bond and mortgage, and have the benefit of renewal under 
the provisions of the charter of the bank, during the space of five years 
from its date. ‘A bond fide exchange credits is not per se illegal, though 
it may be so if it is a mere shift or device to cover usury. If the application 
be not for a loan of money, but for an exchange of credits or commodities, 
which the parties bond fide estimate at equivalent values, it seems difficult to 
find any ground in which to rest a legal objection to the transaction. Because 
an article is depreciated in the market, it does not fellow that the owner is not 
entitled to demand or require a higher price for it, before he consents to part 
with it, He may possess bank notes which to him are of par value, because 
he can enforce payment thereof, and, for many purposes, they may pass cur- 
rent at par in payments of his own debts, or in payment of public taxes, and yet 
their marketable value may be far less. If he uses no disguise—if he seeks 
not to cover a loan of money under the pretence of a sale of them, but the 
transaction is bond fide what it purports to be, the law will not set aside the 
contract, for it is no violation of any public policy against usury.” 

Such is the language of Judge Story, in delivering the opinion of the court, 
The application of the borrower for the loan is only important as furnishing a 
elue to the intention of the parties, which must be ascertained from a conside- 
ration of all the circumstances attending the contract; and, whatever be its 
form, the enquiry is, whether the substance of the transaction was really a 
loan of money ; and, if it be a loan, whether the lender has stipulated for, or 


_ taken, a higher rate of interest than the law allows. The form of the contract 


in this case is for a loanof money, which the defendant promises to pay; the 
equivalent was the nominal amount of the funds of the Planters’ Bank in 
Natchez. The business was transacted in writing between the cashier and the 
defendant, and if there was any indirection or concealment in the affair, it has 
escaped our observation. The transaction being perfectly lawful and innocent 
in itself, it is not perceived how apy ill directed and misspent artifice, even 
supposing it to have been practiced, would have effected its validity. So far 
however from that being the case, the very check on which the bank notes 
were réceived identifies it with the mortgage loan. It reads: ‘* Pay nett pro- 
ceeds mortgage loan,” &c., and was sentby the bank to the defendant for 
him to receive the payment. The bond no more disguised the transaction, than 
the promissory note given did that in Waggener’s case. 

But there is another view of this subject. If it was usurious in the bank to 
to loan Mississippi funds or dispose of debts due it by the banks of that State, 
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and exact interest on their nominal value, because they were depreciated, by Bank oF 


the same reasoning it was usurious for it to loan its own notes with the interest 


ISIANA 


authorized by its charter, for, at the time of this transaction, June, 1838, the Briscoz. 


New Orleans banks had all suspended, and their paper was depreciated to from 
6 to 8 per cent. All the loans at that time were made in a depreciated curren- 
cy, and allare liable to'the same objection urged against this contract. The 
difference is merely of degree. For as to what purposes the Natchez bank 
notes could, or not, be applied in Mississippi, or at the residence of the defen- 
dant in Claiborne county of that State, we have no evidence, except that they 
were at a discount in that State, and at about twenty-seven per cent discount in 
New Orleans. 

The financial state of this part of the country at that time is within the re- 
collection of most of us, and the application of the theory contended for by 
the counsel for the defendant to the condition of the banks and commercial 
business at that period, furnishes,in ite@pnsequences, the most convinci g proofs 
of its radical error. 

The practical views of the law, exhibited in the luminous opinion in Wag- 
gener’s case, appear to us to be conclusive and unanswerable ; and, according to 
the rule there recognized, we consider the case as an ordinary sale or exchange 
of acredit in another State, for which the defendant is bound to pay the price 
agreed upon, according to the terms of his contract. In Waggener’s case there 
was a loan of depreciated bank notes for which an obligation was given for the 
nominal amount, payable in three years, bearing interest. On the facts pre- 
sented to us under the evidence exhibited by the defendant, we find that, 
though the contract is in the form of a loan, the real transaction between the 
parties is one in which the Supreme Court of the United States would hold 
there was no usury. There is no necessity for our stating that, in determining 
this case we have subjected the rights of the plaintiffs to the severest standard, 
to wit, the construction of the usury laws in England and the United States. 
Paper money being in general use in this country, the court of the last resort of 
the Union affords us the highest authority on that subject. 

Even if the facts of this case presented a double aspect, one of which repre- 
sented a contract which the Jaw authorizes, and the other one within the prohi- 
bition of the Code—the former an exchange of credits, and the latter a loan— 
the contract, on principle, must be sustained, in the absence of any proof of any 
exaction on the part of the plaintiff, and of any necessity on the part of the 
defendant. It was held in the case of Archibald v. Thomas, 3 Cowen, 284, 
that where a contract admits of two constructions, one of which would bring 
it within the statutes of usury and the other leave it without, the latter should 
be adopted ; and the rule of our law is: “‘Quoties in stipulationibus ambigua 
oratio est, commodissimum est id accipi quo res de qua agitur in tuto sit. 
L. 80, de Verb. Oblig. 

We do not think that the form in which the contract under consideration ap- 
pears affects at allthe merits of the cause. In Waggener’s case, as we have 
seen, depreciated bank notes were loaned at par, and the obligation to pay was 
in the form of a promissory note, secured by a mortgage on real estate, for the 
nominal amount. Contracts to pay money on a future day are usually, in this 
country, thrown into the form of promissory notes, for purposes of conve- 
nience. 

Under the roman law, obligations having quite a different origin were put in 
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the form of a loan, when a definite sum was to be paid. When accounts were 
closed, a transaction settled, asale made, or the like, and the debtor did not 
pay but retained what was-due, it was often kept under the form of a loan. 
The texts are cited in Domat, book 1, tit. 6, sect. 1st, which treats of Loan 
and Usury. The form of the contract is therefore immaterial ; its true cha- 
racter, resulting from its cause and obligations, is alone important in directing 
our enquiries,.and determining its validity. Judgment affirmed. 


eTTerrrerrrrerrr tri rititittt trite | 


Fusewier, Administrator v. Lacour. 


An agreement by which it is stipulated that each of the parties: shall hold an undivided 
seventh of certain property to be purchased in the name of one of them, and shall pay 
each his portion of the price,is not a joint obligation, and, in an action on it, all the parties 


need not be joined. Each party promises separately for himself to do a distinet thing. 
G. GC. 2073;. 2075. 


Where one of several co-proprietors of property, not partners, makes advances for the bene: 
fitof the common estate, without any contract with his co-proprietors, no joint obliga- 


tions arises on the part of all the co-proprietors to pay an entire sum; but each is bound to 
refund according to his interest. 


PPEAL from the District Court of Pointe Coupée, Farrar, J. Cooley, 
for the appellant. Lacoste. for the defendant, cited Civil Code, 2080. 3 
La. 437. 8 La. 523. 11 La. 453. 14 La. 362. 16La. 119. 17 La. 397. 19 La. 
414. 3 Rob. 26,140. 6 Rob. 351. 7 Rob. 181. 12 Rob. 323. The judg- 
ment of the court was pronounced by 
Suet, J. The petitioner alleges that the defendant, the widow of Alfred 
Fuselier, was the universal legatee of said <A/fred, and, after his death, took 
possession of all his property, and is liable for all his debts. That she is in- 
debted to the succession of Edward Fuselier, of which plaintiff is the adminis- 
trator, in divers specified sums, under the following circumstances: That Ed- 
ward Fuselier, Alfred Fuselier, and five others, were heirs of the widow Ter- 
nant,.and purchased, at the sale of her estate, certain lots of ground in New 
Orleans ; that said lots were ‘* adjudicated to Edward Fuselier alone, it being 
expressly agreed between the said’ parties that it was bought for, and that each 
of the said heirs should have and hold one undivided seventh of said property, 
and pay each his or her portion of the price thereof ;” that this property was 
afterwards assessed in the name of Edward Fuselier, who paid the state, 
parish, and city taxes; that he also paid various sums for filling the lots, re- 
pairing the fences, and paving, &c.; that, at the succession sale of the same 
estate, he also bought in his own name a slave and some cattle, **which were 
adjudicated to the said Edward Fuselier alone, by express agreement among 
said seven heirs that they should own and pay one undivided seventh of said 
slave and cattle,” or as more distinctly stated in the french translation—qu’ils 
seraient chacune propriétaire pour un septieme indivis,et qu’ils payeraient cha- 
cun un septieme du prix; and that Edward Fuselier accounted for the price of 
the slaves and cattle in a settlement with the other heirs. The suit is for the 
one-seventh part of the disbursements for taxes, paving, &c., and the one- 
seventh of the price of the slave and cattle. 
The defendant excepted to the action on the ground that, ‘it was based up- 
on divers joint contracts alleged in the said petition to have been entered into 
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between E. Fuselier, Alfred Fuselier, and five other co-heirs, and that all the 
heirs, being joint obligors, should have been made defendants.” This excep- 
tion was sustained, and the suit was dismissed. 

If this be in reality a suit upon joint contracts.the exception was well taken; 
for the Code is positive that, in such a case, all the joint obligors must be made 
defendants. The sole enquiry then is whether the action, according to the 
allegations of the petition, which for the purposes of the exception are to be 
taken as true, is upon joint obligations. ‘Several ebligations are produced 
when what is promised by one of the obligors is not promised by the other, 
but each one promises separately for himself to doa distinct act; such obliga- 
tions, although they may be contained in the same contract, are considered as 
much individual and distinct as if they had been in different contracts, and 
made at different times.” Civil Code, art. 2073. When several persons 
join in the same contract to dothe same thing, it produces a joint obligation on 
the part of the obligors.” Ib. 2075. Now, as regards the purchase of the 
slave and cattle, the contract charged is not a contract of the six heirs to pay 
Edward Fuselier a sum amounting to six-sevenths of the price, but a contract 
by each heir to pay one-seventh. Each promised to pay a certain share of a 
certain sum ; and all did not promise to do the same thing, that is to pay the 
entire sum. If seven persons sign a note by which they promise to pay $700, 
this is a joint obligation. But if they signa note by which each ‘promises to 
pay the one-seventh of the sum of $700, the obligation is several. 

As regards the claim for one-seventh of the monies disbursed for taxes, 
paving, &Xc., the petition does not allege any express contract with regard to 
them. The liability is one arising er equo ¢t bono, to reimburse necessary ex- 
penditures of which the defendant has had the benefit. When one of several 
co-proprietors of property not partners, makes, without contract with his co- 
proprietors, advances for the benefit of the common estate, we do not consider 
the law as raising a joint obligation of all the co-proprietors to pay an entire 
sum; but each is bound to refund a part, according to his interest. 

The rule of the Civil Code that all the joint obligors must be made parties 
to the action, even when some have discharged their part of the obligation, is 
one which has been found inconvenient in practice; and though courts must 
enforce it, it should be confined to those contracts which are really joint. We 
think the case before us not an action upon joint obligations, and the plaintiff 
was entitled to proceed against the defendant alone. 

It is therefore decreed that the judgment of the court below be reversed, 
that the exception be dismissed, and that the cause be remanded for further 
proceedings according to law; the defendant paying the costs of this appeal. 
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Creevy et al. v. Cummrines ét al. 


The master of a steamer, which had sunk with its cargo, may, in the absence of the owner of 
the cargo, employ persons to recover the submerged property; and, in the absence of any 
agreement on the subject. the law will imply a promise to pay a reasonable compensation 
for its recovery. In estimating the compensation, the skill and science employed, and the 
exposure and peril to which the operation exposed the parties, should be taken into con- 
sideration. 

Where the judgment of a court appears to have done justice between the parties, auy error 
of the judge as to the legal principles which he applied to the case will be disregarded. 
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PPEAL from the First District Court of New Orleans, McHenry, J. Up. 
ton, for the plaintiffs, cited Talbot v. Seaman,1 Cranch, 1. Coulon v. 
Neptune, 1 Pet. Ad. Dec. 358. Hughes on Isur. 347. Warderv. Belle Creole, 1 
Pet. Ad. Dec. 42, 80. Matter of the Sarah, 1 Rob. Ad. Rep. 263. T'yson v. 
Prior, 1 Gallison, 133. Rowe v. Brig Blane, 1 Mason’s R. 377. Hand v. El- ° 
vira, Gilpin’s R. 60. Frances Mary, 2 Hagg, R. 89. William Beckford, 3 
Rob. Ad. R.355. 1 Sumner R. 400. 2 Story, C.C.195. Howland's case, 7 
vol. Mass. Law Rep. p. 377. Sprague’s case, 6 Ib. p.14. Frost, on the same 
side. JIunton and Grymes, for the appellants. The judgment of the court 
‘was pronounced by 

Supe.t, J. The steamer Rodolph, laden with cotton, was sunk in Red 
river. The plaintiffs at the time were the owners of a steamer called the 
Bell Boat ; this boat was furnished with steam pumps, a diving-bell, submarine 
armour, and other implements adapted to the recovery of property submerged 
in water, and was employed in that business on the Mississippi and its tributa- 
ries. This boat happened, at the time of the disaster, to be in the Red river, 
some fifty miles distant from the Rodolph. A messenger was dispatched 
a few days afterwards to obtain her assistance. On her arrival at the wreck 
negotiations took place between the captain of the Rodolph and the captain of 
the Bell Boat, which resulted in a definite agreement with regard to the com- 
pensation for raising the steamer; but as to the cotton, it was vague. Welch, 
the captain of the Rodolph says, in substance, that the understanding was that 
for saving the cotton they were to be entitled to the same compensation that he, 
Welch, would have been entitled to, if he had saved jt. Another witness says, 
the words used by Welch, were: +I will abandon you all the cotton you can 
save.” Under this indefinite arrangement the intention of the parties seems to 
have been that, the salvors should get what they could from the owners of the 
cotton, and look to them only. 

The district judge gave the plaintiffs, as the remuneration for their services 
in saving the cotton, one half of its nett proceeds, at its sale in New Orleans, 
at auction, under a consent order; also the sum of $680, the amount of 
freight advanced by the plaintiffs for bringing the cotton from Red river to the 
city. From this decree the defendants have appealed. They declare their 
willingness to pay such sum as the court may deem a reasonable and just com- 
pensation for the services rendered, but contend that the allowance mage by 
the district judge was extravagant, and that he erred in the legal principle ad- 
vanced in his opinion, which was, ‘that the plaintiffs ought not only to be paid 
a fair and equitable compensation for their labor and skill; but that they ought 
to be liberally rewarded.” ' 

The evidence shows that the current of the Red river, at the place of the 
disaster, was strong, the weather inclement at the time, the deposit of mud 
upon the boat and cargo was rapid, and the difficulty of raising the submerged 
boat and cargo such that the loss would have probably been almost total, but for 
the interposition and services of the plaintiffs. The machinery and apparatus 
are proved to be ingenious and costly. The officers and crew of the Bell Boat 
acted with zeal and fidelity, under circumstances of bodily exposure at an in- 
clement season. Their labors in going beneath the water were not only ardu- 
ous, but involved some personal danger. The time occupied in raising the boat 
and cargo was about four weeks. f 

The question has been pressed at bar by the Jearned counsel for the defend- 
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ants, whether we have a right, in the case of salvage upon inland waters, to fol- 
low the rules which are laid down by courts of admiralty with regard to mara- 
time salvage. Those courts do not confine themselves, in their assessment of 
salvage, strictly to a compensation for work and labor done; but from considera- 
tions of public policy, the interests of commerce, the benefit and security of nav- 
igation, and the value of human life, estimate a salvage reward upon an enlarged 
and liberal scale. We have searched in vain for authority upon this question, and 
shall not attempt to settle it, because we do not deem it indispensable for the de- 
termination of this cause. 

If the court below has not in fact adjudged more than a reasonable and just 
compensation, we have no right to disturb the decree. The captain of the 
Rodolph, in the absence of the owners of the cotton, had certainly a right to 
employ the services of the plaintiffs for the recovery of the submerged pro- 
perty ; and as there was no. stipulation of a rate of compensation the law im- 
plies a promise to pay a reasonable compensation. Now, inestimating this rea- 
sonable compensation, we may consider the plaintiils outlay for the building of 
their boat, the expense of the officers and crew, the infrequency of employment, 
the time expended in saving the property, the inefficiency of ordinary means to 
accomplish its recovery, the science and skill exhibited by the plaintiffs in the 
construction and use of the apparatus, the bodily exposure and peril, the result 
of all which has been a benefit to the defendants. We are certainly at a loss to 
see why skill and science are not to be taken into the account in a case of this 
sort, as well as mere bodily labor; and if the labor was under circumstances 
accompanied by bodily exposure and peril, that also is a fair subject of consid- 
eration. Tested, under the evidence, by this merely equitable standard, and 
throwing out of view any considerations of public policy or liberality, we cannot 
say that the amount adjudged exceeds a fair and equitable compensation; and 
as the decree appears to us to have done justice between the parties, we must 
let it stand, whether the district judge was right or not in the legal principles 
which he applied to the case. 

As to the freight paid by the plaintiffs for bringing the cotton to New Orleans, 
it seems to us high. But it is shown that the bales, from having been sub- 
merged, were saturated with mud and water, so as to render them very heavy 
and difficult to hand!e ; and the district judge thought himself warranted by the 
evidence, in considering it not an excessive charge for conveying cotton in that 
condition, Judgment affirmed. 





Murrett. v. Fow ter et al. 


Two contiguous city lots, belonging to the same proprietor, were purchased by different per- 
‘Bons at a judicial sale. On one of them there was a brick building, the foundation of one of 
whose walls projected under the surface of the other lot, though the wall itself did not ex- 
tend over any part of it. The purchaser ofthe latter having made use of this wall in the 
erection of a building: Held, that the owner of the first lot was entitled to reeoverof him 
one half of the value of the wall, and one half of the value of the ground upon which it was 
built; and that the projection of the foundation by the original owner, does not impair the 
right of the purchaser to indemnity forthe use made of his land and wall. 


PPEAL from the Fourth District Court of New Orleans, Sirawbridge, J. 
L. Peirce, for the plaintiff. Josephs, for the appellants. The judgment 
of the court was pronounced by 
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Eustis, C.J. The plaintiff and the defendants are the owners of two ad- 
jacent city lots, which they purchased at the same time at a public sale of the 
estate of a bankrupt. On the plaintiff's lot there was a three story brick build- 
ing, and the defendants having made use of the wall contiguous to their lot, the 
plaintiff instituted this action to recover one half of the value of the wall, and 
one half of the value of the land upon which it is built. There was judgment 
for the plaintiffs, and the defendants have appealed. 

The defence is that, by the destination of the original proprietor, as well as 
by presumption of law, the wall was what is called a common wall between the 
proprietors of the adjacent lots. The use which the owner has established on 
one part of his property in favor of another part, is equivalent to a title with 
respect to perpetual and apparent servitudes which may be acquired by title; 
and in relation to those servitudes, permanence of destination and the caractére 
de perpetuité are essential requisites of their establishment. Durel v. 
Boisblanc, 1 An. Rep. 408. The building which was upon the de- 
fendants’ lot at the time of the purchase, we think, under the evidence, did not 
possess those requisites, and had not the effect of creating the destination du 
pere de famille, even supposing such an effect were possible under the law. 
Even conceding the theory of the presumption of mitoyenneté to exist in re- 
lation to walls of separation in our cities and towns, which we do not decide, we 
think any such presumption is repelled by the situation and condition of the 
property at the time it was o¢cupied by the original owner. The wall is en- 
tirely on the land of the plaintiff. It is two bricks thick in the first story, and 
one a half in the second and third, the foundation, however, projecting seven. 
teen inches at its base under the surface of the defendants’ lot. The defend- 
ants’ have thus the benefit of a portion of the plaintiff’s land, and the use of 
his wall, for which, in their building contract for the stores they have erected, 
about $500 was allowed by the undertaker. The district judge, under article 
680 of the Code, allowed the plaintiff the value of one half of the wall and of 
nine inches of ground ; and we think the defendants can be permitted to hold 
and use the wail on no other conditions. 

It is contended that article 680 is not applicable to the present case, because 
the foundation is not entirely on the plaintiff's own estate. Without adverting 
to the discrepancy between the french and english texts of that article, and to 
the obvious fact that a high wall cannot be erected on the line of a Iot on our 
farms and alluvial soil without the projection of the foundation on the ad- 
jacent land, the objection appears to us to be answered by an argument pre- 
sented by the counsel for the defendants on another branch of the case, 
in which they urge, with much truth, that both plaintiff and defendants 
bought the property as it stood, and neither can complain with any show 
of reason of the owner’s having caused the foundation of this common wall 
to be laid in partial and unfair proportions on either lot. 

The evidence does not show the wall to have been a common one; but the 
projection of the foundation by the original owner, we do not think impairs the 
rights of the plaintiff for indemnity,-for the use which the defendants have 
made of his land and wall, without agreement or condition. 

Judgment affirmed, 
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MorrTon et al. v. Packwoop et al. 


Where the matters at issue in an opposition by the heirs of the wife to an account pre- 
sented by the surviving husband as executor, are the right of the heirs to a certain interest 
in a plantation and slaves alleged to be community property, and the simulation of a sale 
of the property made by the husband before the dissolution of the community, the judg- 
ment rendered thereon may be pleaded as res judicata to an action by the heirs against the 
husband personally for a partition of the same property alleged to be owned by themselves 
and the defendant, and for a judgment recognizing their rights to an undivided portion of 
it and declaring the simalation of the sale made by the husband. The fact that the pro- 
ceedings on the opposition were against the defendant as executor, and that the opposition 
was to his account as such, will not prevent the judgment from being set up as res judi- 
cata, on the ground that the demands in the two cases were not made by the parties in 
the same quaiity. Per Curiam: The law giving a preference in the administration of 
successions to those who are interested in them, it generally happens that the adminis- 
trator, either as heir or creditor, has an interest adverse to that which he represents. His 
individual interest is litigated in the account which he presents, and on which his claim, as 
heir or creditor, is exhibited ; in the eye of the law he is personally a party, though his 
personal rights have been asserted in his representative eapacity; and if one having an 
adverse interest make an issue on theclaim, any judgment rendered on it will be binding 
on both parties. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
The facts of this case are stated at length in the opinion of the court 
infrd. 

Roselius, Prentiss and Finney, for the appeliants. The exception must be 
determined by art. 2265 of the Civil Code. The quality of one of the parties 
is not the same in these two suits. In the first Packwood appears neither in 
the pleadings nor in the judgment in his personal quality, but always in his 
representative quality, as testamentary executor of the will of Alice Packwood, 
deceased. The original petition filed by two of the present plaintiffs, simply 
calls upon him in his representative capacity, to render an account of his admi- 
nistration. He responds in the same quality, and avers his readiness to ac- 
count. He then, still acting only in his representative quality, presents his 
account, prays that it be homologated, and that he be discharged from further 
responsibility ‘as executor.” To this the original plaintiffs object, and oppose 
the homologation on the ground, principally, that there was property belonging 
to the succession of Alice Packwood, not embraced in the account, for which 
the executor was responsible, and they pray that “the executor” (not Samael 
Packwood in his individual quality,) be ordered to accouvt therefor. The judg- 
ment of the court below was in accordance with the pleadings. It decreed 
nothing against Samuel Packwood personally, but only that, as executor, he 
should amend the account of his administration. From this judgment Samuel 
Packwood appealed. The case will be found reported in 12 Rob. 234, and the 
judgment of the court is in these words: ‘‘It is therefore ordered and decreed 
that the judgment of the Court of Probates be reversed ; and itis further or- 
dered that the opposition, so far as relates to the Union Bank stock be main- 
tained, and that in all other respects it be overruled and rejected; and that the 
account rendered by the executor, being thus amended, be approved and ho- 
mologated ; that the opponent pay the costs of appeal,” &c. 

The error of the court below arises out of the accidental fact, that the exe- 
cutor of the will of Alice Packwood, and the joint owner of one undivided half 
of the plantation and slaves in controversy, happen to be one and the same 
person. But though the same party or person naturally, they are wholly dis- 
tinct in their legal quality. Samuel Packwood, executor, &c., has no more re- 
lation to Samuel Packwood personally, than Paul has to Caius. Suppose the 

executor had not been the joint owner of the property in controversy, and this 
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action for a partition had been instituted against a third person, could the deci- 
sion in the case of Packwood’s succession have been pleaded as * res judicata?” 
Clearly not. Such an exception would have been overruled at once. But 
where is the difference? Samuel Packwood, and Samnel Packwood, execv- 
tor, are two different legal persons, as much as two natural ones. A repre- 
sentative stands in the place of that which he represents, not for himself. 
Packwood represented the succession of his wife Alice. The question in the 
suit with him was, the extent of his accountability as such representative, not 
his personal accountability as claimant of property in his ownright. The 
question of his personal right to the property in controversy arose collaterally, 
in discussing his duty and liability as executor. He was in that matter a third 
person, and in no wise affected-by the decision. He was personally no more 
bound by it than Stewart. who itis not pretended was a party. The exception 
of res judicata” is “ stricti juris,” and will not be allowed unless it is impera- 
tive. See 10 Toullier, nos. 143, 157, 213. 13 Duranton, no. 502. Cloutier 
v. Lecompte, 3 Martin, 481. Mercier v. Sterling, 5 La. 472. West v. His 
Creditors, 1 An. R. p. 365. ‘*The thing demanded” is not the same. The 
thing demanded here is the partition of certain property alleged to be owned 
jointly by plaintiffs and defendant. The thing demanded in the former suit was 
an account from the executor ; the thing adjudged, was the accountability of 
the executor, and nothing more. The judgment homologating his account, 
settled the extent of his liability in that capacity, and nothing further. The 
title of the heirs to the property of their ancestor is not derived from the 
executor, and cannot be affected by a decree homologating his account. Sup- 
pose the account rendered had beer homologated without opposition ; would 
that have precluded the heirs from suing for property not embraced in the ac- 
count? It is true the question of title tothe property in controversy arose on 
the trial of the opposition, but it was not the real point in controversy. The 
real point was, the accountability of the executor. Now an executor may be 
accountable for goods which do not belong to the succession, for instance, where 
they are are found among the goods of the succession, and not claimed by the 
true owners. So on the other hand he may not be accountable for goods that 
do belong to the succession, as when they have not come into his possession, 
and are beyond his control. A judgment therefore that the executor is not 
bound to account to the heirs for certain property claimed by them, is nota 
judgment that they have no title to it as heirs, but only that the executor is not ~ 
responsible for it. Their actual title is not the thing adjudged. 

W. D. Hennen, for the defendants. I. The thing demanded was the 


same. The opposition was a suit, in which the opponents were plaintiffs, and 


the executor, defendant; and if the judgment of homologation, rejecting the 
opposition, possess the requisite identities with the present action, it will have 

e force ee judicata ; for it matters not in what form of action or proceed- 
ing, whether by petition or exception, or intervention, the question may have 
been presented, if the same question, once judicially decided between the 
parties, be again agitated, it is sufficient to create the presumption resulting 
from the thing adjudged, and forms a complete bar. Plique v. Perret, 19 La, 
328. The exception of res judicala estops, whenever the same question re- 
curs between the same parties even under a different form of procedure. 
Exceptio rei judicate obstat, quoties inter easdem personas eadem questio re- 
vocatur vel alio genere judicii. L. 7, § 4, ff. De Except. rei. judic. 44, 2. And 
see Succession of Durnford, 1 An. R. 93. 

From a comparison of the petition in this case with the opposition to the 
executor’s account, it is clear that in each the thing demanded is the same, to 
wit: that the undivided half of the plantation and slaves should be recognized 
as belonging to the community. It was pretended in the lower court, that the 
thing demanded is different, because in the one case the thing demanded was, 
that the executor should account, while here, the thing demanded is thata 
partition be made of the property. ‘The plaintiffs ask now for their portion of 
an estate of which they pray the partition; they asked then that the whole of 
that estate should be recognized as belonging to a succession of which they 
were heirs; the right which they claim now is embraced in the right they 
claimed then ; and the right claimed in the first suit having been passed upon . 
must conclude the right claimed in the second. ‘C’est méme un principe 
général que toutes les fois qu’on demande par une seconde action quelque par- 
tie d'un tout qu’on avait demandé par une premiére, la chose demandée est 
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censée la méme, soit qu’il s’agisse d’un corps certain, d’une quantité, ou d’un 
droit incorporel. Par exemple, j’ai echoué dans la demande de Ja propriété 
d’un fonds ; j’en demande |’usufuit par une seconde action, fondée sur la méme 
cause. Je suis repoussé par |’exception de la chose jugée. Ma seconde de- 
mande était renfermée dans la premiére; car l’usufruit est une partie du 
fonds.” Toullier, t. 10, p. 201, nos. 146, 147. In like manner, Duranton, after 
giving several illustrations from the roman law, says: ‘‘ Dans tous ces cas, la 
chose demandée actuellement etant comprise dans la premiére demande, elle a 
par cela méme été jugée, et il est né du jugement l’exception rei judicate,” 
t. 13, p. 489. no. 463. 

It is true that in the opposition nothing was said of the things attached to the 
plantation, the horses, cattle, &e. ; and that the opponents only demanded the 
revenues from 1840 to 1846. But this is not such a difference as destroys the 
identity of the thing demanded. For these things were either attached to the 
plantation and so formed a part of it, or they are but the fruits which have 
since been produced by the thing itself. ‘Si la premiére demande n’est que d’un 
seul corps, tout ce qui en fuisait partie au moment de la demande, quand 
méme il en serait séparé lors de la seconde, tout ce qui en est provenu, comme 
les fruits, les arbres coupés, le croit des animaux, les enfans mis au monde par 
une esclave, tous les accessoires, tout ce quien dépend par accession, alluvion 
ou autrement, est censé avoir été compris dans la premiére demande.” 10 
Toullier, p. 203. no. 151. If the thing producing has been decided not to be 
the property of the claimant, it is clear the thing produced cannot be ; for it is 
the ewner’s. The ownership of the plantation and slaves having been settled 
in the opposition, it ought not to be again brought in question: for this owner- 
ship, it appears to us, is the thing demanded within the meaning of the law. 
Et quidem ita definiri potest, toties eandem rem agi, quoties apud judicem 
posteriorem id quesitur, quod apud priorem quaesitumest. L. 7, § 1. ff. De 
except. Rei Judic. 44, 2. 

II. The cause of action is the same. ‘ Que faut-il donc entendre par la 
cause de la demande, causa petendi? car le mot est un peu vague. J! importe 
beaucoup d’en determiner le sens précis. C’est, dit Neratius, la cause pro- 
chaive de l’action, causa proxima actionis, et non pas l’espéce ou Je genre 
d'action qu’un plaideur choisit pour demander en justice la chose qu’il réclame; 
car deux actions différentes peuvent avoir la méme cause; la méme cause peut 
produire plusieurs actions. Si la chose demandée est la méme, la seconde 
action, quoique différente de la premiére, doit donc étre repoussée par l'excep- 
tion de la chose jugée, si elle est fondée sur la méme cause.” ‘Toullier, p. 
213, no. 161. Toullier illustrates this distinction by an example from the ro- 
man law, which may however arise under both our own and the french Code. 
T he redhibitory action and the action quanti minoris are each founded on the 
defects or vices of the thing sold, by which its utility is either impaired or 
wholly destroyed, and which if the purchaser had known, he would have pur- 
chased at a less price or notat all. By the redbibitory action the purchaser de- 
mands the dissolution of the sale, the return of the price, and, in some cases, 
damages; while in the action quanti minoris, he demands only the return of 
part of the price, the sale itself still remaining valid. Yet by the roman law, 
after bringing the action quanti minoris, the vendee could not bring the redhib- 
bitory action. ‘* Cette seconde action, quoique d’une autre espéce, quoique les 
conclusions en soient différentes, n’en doit pas moins étre repoussée par l’ex- 
ception de la chose jugée, car l’acheteur ne fait que changer d'action, action- 
em mutat. La cause de la seconde action, causa proxima actionis, est la méme 
que celle de la premiére. Ce sont les vices rédhibitoires, les vices cachés de la 
chose vendue, que le vendeur est tojours censé avoir connus et gu’il doit gar- 
antir. La question a juger dans la seconde action est donc la méme que la 
question jugée dans la premiére. La chose vendue a-t-elle dés vices cachés 
que le vendeur doive garantir? Cette question a déja été jugée. Ibid, no. 
163. 

By the eause of action then is meant, the immediate facts or. circumstances 
on the proof of which the party’s right of recovery depends. In the former 
suit the cause of action was the facts which it was necessary for the opponents 
to prove in order to make good their opposition. These were, fi:st, that they 
were the heirs of Mrs. Packwood: second, that the plantation and slaves be- 
longed to the commuzity : and third, that the sale from Packwood to Stewart 
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was simulated. And what now is the cause of action on which the plaintifis 
base their present action? They allege, first, that they are the heirs of Mrs, 
Packwood ; secondly, that the plantation and slaves belong to the community; 
and thirdly, that the sale from t’ackwood to Stewurt was simulated. The test 
given by the common law doctrine of estoppel, which is the same in most points 
as our exception of res judicata, shows the identity of the cause of action very 
clearly. ‘A verdict, says Starkie, for the same cause of action between the 
same parties is absolutely conclusive. And the cause of action is the same 
when the same evidence will support both actions, although the actions may 
happen to be founded on different writs. This is the test to know whether a, 
final determination in a former action is a bar or not to the subsequent action, 
and it runs through all the cases in the books both in real and personal actions.” 
Starkie’s Evidence, part 2, sec. 64. Thus a judgment in trespass will be a bar 
toan action of trover for the same taking. 2 BIR. 831... And in the case of 
King v. Rice, 7 Johnson, 20, which was an action of assumpsit for certain 
slaves, to which a former action of trespass for the same slaves was pleaded in 
bar, the court said: ‘* What is meant by the same cause of action is, where 
the same evidence will support both the actions, although they happen to be 
unded on different writs. The plaintiff below brought an action of trespass 

r the taking of these slaves, and failed : and now he waives the tort and brings 
assumpsit upon the same proof. It was shown that the former verdict was up- 
on the merits of the claim, and upon the ground that the plaintiff had no right 
to the slaves. If he had no right against the defendant for the taking of these 
slaves because he had no right of property, he had no right without further 
and different proof to the value of those slaves.” And in this case, if the 
plaintiffs had no right of action to compel Packwood to aecount for the planta- 
tion and slaves because they did not belong to the community, they have no 
right without further and different proof to an action of partition of the same 
plantation and slaves. But it is clear that the proof on the petition in this suit 
cannot be different from that given on the opposition; the cause of action there- 
fore in each is the same. 

III, There was an identity of parties. To show this, we have but to com- 
pare the opposition with the petition in the present suit. 

IV. The capacity of the parties is the same. Of the capacity of the plain- 
tiffs there can be no question; they opposed the account in their capacity of 
heirs to Mrs. Packwood; and they sue now in the same capacity and in the 
same right. The only question, then, relates te the capacity of the defendant, 
Packwood. In the opposition, he was the exeeutor of the succession, whilst, 
in the present suit, he appears in his private capacity, as the detainer of pro- 
perty, in which the plaintiffs claim an interest. Itis therefore urged that his 
capacity in the two suits is different. It is true that, in the first suit he was 
executor, and that in the second he is not ; but it is also true that he appeared 
in the first suit, and resisted the opposition in his individual capacity, and that 
he appears now and resists the claim of the plaintiffs in the same capacity. 

A. Hennen, on the same side. The only question before the court arises 
under the plea of res judicata. Art. 2265 of the (ivil Code, copied verbatim 
from the Code Napoléon, must give the rule of decision. The article of the. 
Code Napoléon is borrowed from the roman civil law. See Pand, lib. 44, tit. 
2, De Exceptione Rei Judicate. Pothier’s Pand. lib. 44, tit. 2. Pothier on 
Oblig. nos. 851,910. 10 Toullier, nos. 143,259. 13 Duranton, nos. 446, 528. 
Merlin, Rep. verbo Chose Jugée. Mulenbruck, Doctrina Pand., no. 153. 13 
Donellus, 390, Comm. lib. 22, cap. 5. 7 Leyseri, Meditationes ad Pand. 637. 
Sirey, Code Annoté, ed. 1847, art. 1351. 


The judgment of the court was pronounced by 

Eustis, C.J. The plaintiffs sue as the heirs of the late Alice Packwood, 
wife of the defendant, who died in the city of New York, in 1840, claiming to 
be recognized as the owners of seven-tenths of an undivided moiety of a plan- 
tation situated in the parish of Plaquemines, with the slaves thereto belonging ; 
they pray for a partition of the same, and for an account of the revenues and 
profits received by the defendant, since the 27th of July, 1840. There was 
an exception of res judicata on the part of the defendant, which was overruled 
as to one of the plaintiffs, but sustained as to the rest, who have appealed. The 
defendant on the appeal, insists on the affirmance of the judgment. 
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The final decree which is pleaded in bar of the plaintiffs’ suit was rendered 
by the Supreme Court, in Dec. 1845, on an appeal from the Court of Probates 
of New Orleans, in the case entitled the Succession of Packwood, Samuel Pack- 
wood, Executor, appellant, which is reported in 12 Rob. 335. The defendant 
was the testamentory executor of his deceased wife, and filed his / 





account of 
executorship in the Court of Probates of New Orleans, under whose authority 
he acted, and prayed that the same might be homologated. Two of the heirs 
opposed the homologation on the ground that the executor had not accounted 
for the undivided half of the plantation and slaves, which is the subject of the 
present suit. They charge that a simulated sale had been made of it to David 
Stewart, that it was afterwards retroceded to the defendant, and that the retro- 
cession inured to their benefit; but that if it did not, the defendant, as execu- 
tor, would still be bourd to account to them for the price, to wit, the sum of 
$100,000; they allege ulso other grounds of opposition to the account; they pray 
that the executor may be ordered to account for the revenue and crops of 1840, 
1841, 1842, 1843, which exceeded $20,000 each year, and that the executor be 
ordered to credit the succession, and charge himself, with all the sums enu- 
merated and set forth in the opposition, and to account for the property and 
assets described therein, and be condemned to pay twenty per cent damages 
on all sums received by liim and not deposited in bank according to law. 

The opposition was tried, and evidence received, pro et con., in relation to the 
sale from the defendant to Stewart, and the transfer.by the latter to the former 
of the half of the plantation and slaves, and the Court of Probates decided 
that the sale was simulated, and that the plantation and slaves was the com- 
mon property of his deceased wife and the defendant, and that the same must 
be accounted for by the executor, as community property; that the proceeds 
of the crops of 1840, 1841, and 1842, to wit, $54,320 84, be placed to the cred- 
it of the account as assets of the community, and. that of 1843 be also account- 
ed for as community property. The decree rejected certain items charged in 
the account, and established certain shares of bank stock as also belonging to 
the community. On the appeal, the judgment of the Court of Probates was 
reversed, the opposition, so far as related to the bank stock, was sustained ; 
but, in all other respects, was overruled and rejected, and the account rendered 
by the executor thus amended, was approved and homologated. 

The authority of the thing adjudged, takes piace only with respect to what 
was the object of the judgment. The thing demanded must be the same, the 
demand must be founded on the same cause of action, the demand must be 
between the same parties, and formed by them against each other in the same 
quality. Civil Code, 2265. In reference to the two suits before us, the coun- 
sel for the plaintiffs contends that two of those requisites did not concur, that 
the parties did not form their demands in the same quality, and that the thing 
demanded is not the same in both suits. In the present suit the defendant is 
sued personally as joint owner with the plaintiffs, and it is true that the thing 
demanded is a partition of the property alleged to be owned jointly, and an ac- 
count of the revenues received by him since the death of his wife; but there 
is a question which stands before that of partition, and that is that of ownership, 
and the plaintiffs have expressly asked for the court to decree that the said 
Samuel Packwood, render an account of the revenues which he has received 
from said property since the 27th of July, 1840, and that they be recognized as 
entitled to seven-tenths of the undivided moiety of said plantation, slaves, &c., 
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and of the revenues proceeding therefrom. Without establishing the fact of 
joint ownership, it is obvious, under the allegations uf the petition, that no step 
would be taken by a court towards effecting a partition, and the real issue of 
ownership cannot be considered as subordinate to the demand in partition, nor 
can it be so rendered by any form of action in which the claims of the plain- 
tiffs may be presented. We consider that the basis of the present suit is the es- 
tablishment of the joint ownership of the plaintiffs of their share of a moiety 
of the plantation and slaves and the revenues thereof, without which there 
could be no judgment rendered in their fayor, The simulation of the sale 
from Packwood to Stewart, is charged as in the opposition to the executor’s 
account, and the cause of action appears identical with the grounds taken 
therein, so far as relates to the plantation and slaves. 

It is contended that the thing demanded was an account from the executor, 
and the thing adjudged was the accountability of the executor, and nothing 
more; and, though it is conceded that the question to the title to the property 
in controversy arose in the trial of the opposition, that jt was not the real point 
in controversy. Our impression is otherwise ; and whether we consider the 
evidence adduced, the arguments of the learned counsel engaged in the cause, 
‘or the opinions of the court of the first instance or of the last resort, the rights 
of the plaintiffs as affected by the saje to Stewart were fully examined and ad- 
judicated upon, and the form of the final decree was the consequence of the 
form in which the plaintiffs thought proper to preseut their claims. It neg- 
atived the obligation of the executor to account far the one-half of the planta- 
tion and slaves and their revenpes, as well as for the price, and repelled the al- 
legations concerning the character of the sgle to Stewart, of which it recog- 
nized the validity. 

-It is correctly stated that the proceedings in the Court of Probates in the 
former suit were against Samuel Packwood, the defendant, as executor of the 
last will of his deceased wife, that his account was filed as executor, and that 
the opposition was framed to it as the account of the executor, and that with 
reference fo it, as such, the decree of the Supreme Court was rendered. It is 
contended that this defeats one of the requisites necessary to establish res judicata, 
yiz: that the demand between the parties must be in the same quality. This 
objection it will be necessary to consider in reference to the mode of proceed- 
ing in the settlement of successions, which had its origin in the spanish law, and 
which is stil] continued under the provisions of our Codes, 

The Jaw giving a preference in the administration of successions to those 
who have an interest in them, it generally happens that the administrator, be 
he an heir or a creditor, has an interest adverse to those which he represents. 
His individual interest is litigated in the account or tableau which he presents, 
in which his claim as heir or as creditor is exhibited; and, if a party having an 
adverse interest make an issue on the claim thus exhibited, and that issue be 
tried, we have never heard it questioned that both parties were bound by the 
judgment rendered. Most successions have been settled in this mode, and 
there is generally no other written evidence of their adjustment than the account 
rendered by the administrator or executor, which becomes a judgment by 
being homologfted after due proceedings had. On oppositions to the accounts 
rendered, matters which are necessary to the liquidation of the successions— 
the debts of heirs to the successions, the amounts to be collated as well thcse 
of the administrator as of other parties, are generally litigated and closed by a 
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final judgment. In such cases it is obvious that the person representing the Morton 
succession is personally a party in relation to his individual claim, which he Pocueen. 


prescnts for judgment. Every party in interest is a party plaintiff and defend- 
ant—a plaintiff for what he claims, and a defendant for what he opposes. The 
mass, or succession, in the contest is passive and represented in law, but the 
real parties are the litigants. In this case, on the opposition, the present plain- 
tiffs were the actors, and represented their interest in the succession of the 
deceased, and, so far as related to what they demanded from the defendant, 
were the plaintiffs calling upon him to restore to the succession what belonged 
to it; it was the suit of the succession against him, and he was the defendant. 
On the contrary, in his claim for commissions paid for the collection of rents, 
which was an item of the account, he was the plaintiff and the heirs made 
themselves defendants to it, and represented the succession. The defendant 
was in court as executor, and maintainedhis individual interests as presented and 
adjudged of record in his personal quality. The course pursued by the ounsel 
who were charged with the important trust of settling the respective rights of 
their clients, is that which has been adopted, we may say almost universally, 
and has been settled long since by our jurisprudence. We do not consider that 
it is at all material that the appearance and acts of the defendant were in his 
capacity of executor. His personal rights were asserted and determined upon. 
Had he been adjudged to account for the plantiffs’ interest in the plantation and 
slaves, to restore it to the community, with its revenues, the judgment would 
have bound him, and coulj have heen enforced against him. Being once a party 
to the record, it would have been a vain form to have required him to appear 
personally against himself. Rather than to require such a thing the law au- 
thorizes him to assert at will his personal rights in his representative capacity. 
We apprehend that such is the usage observed in the settlement of successions, 
under the direction of courts of Chancery. When an executor is called upon 
to account, and he is a creditor, or an heir, or has claims on property in his 
charge, and asserts those glaims, and, on adjudication, they are maintained after 
litigation in relation to them by competent parties, we are not aware that the 
judgment rendered can afterwards be drawn in question on the ground of the 
representative capacity in which the party asserted his rights. On this point 
we have not been furnished with any authority from that system of jurispru- 
dence, with which one of the learned counsel who argued this cause is so 
familiar. . 

Nor is the fact to be overlooked that the learned counsel who have been en- 
gaged at different times in the litigation of this succession, which has called 
forth so much learning, research, and ability, have themselves adopted of their 
own choice this mode of fixing responsibility on the defendant; and, in accord- 
ance with the uniform practice which we have stated, the same parties, on a 
mere statement of debts for which an application was made by the executor to 
sell property, litigated in the Court of Probates, and om the appeal, the right 
of the community to the sum of $14,747—the judgment wils against the plan- 
tiff, that the executor should sell unjess the heirs should-make provision for the 
debts. The finality of this judgment the plaintiffs’ have not impugned ; on the 
contrary, an acquiesence in it may be inferred from the consent decree which 
was rendered on arehearing. Succession of Packwood, 9 Rob. 446. We had 
occasion to examine the practice on this subject in one of the first cases that 
came before us, and our views were then in accordance with those which a 
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» Morton further consideration has satiafied usto be cérrect. Succession of Dumford, 1 
Rennwen. Anoual Rep. 92. 

No question having been made as to the jurisdiction of the court, we think 
there is no difference in principle between a litigation in this form and a judg- 
ment for asum of money, and the title to, or interest, in real property, where 
the parties select this mode of determining it. 

We think the causa petendi—the ownership of the plantation and slaves, and 
the consequent claim to its fruits and revenues, were the real point of contro- 
versy inthe origival litigation, and that Samnel Packwood was personally a 
party to it inthe eye of the law, although in the court of the first instance his 
personal rights were asserted in his representative capacity. 

As the cause before us has been argued with great care, and as every thing 
which affects the authority of res judicata is of the greatest moment, we have 
thus given our yiews in relation to the several points as they have been present- 
ed in argument. But there is one fact which removes the apparent difficulty as 
to Packwood’s being a party ina representative capacity only,in the original suit, 
and that is, that the appeal was made and taken by him in his personal capacity, 
in the name of Samuel Packwood. The appeal bond is in his name, and given 
personally with his sureties, in the sum of $150,000, conditioned that Samuel 
Paclagood shall prosecute his appeal and shall satisfy whatever judgment shall 

_ ~_bg rendered against him, &e. 

- In relation to the authority of res judicata under our jurisprudence there 
can hardly be any material difference of opinion. It is in the application of the 
rules that controversies arise, and it must never be lost sight of that, whatever 
may be the hardship of any particular case, the principle itself must be main- 
tained in its integrity as one of the great conservative elements upon which 
society reposes for its security and welfare, 

Judgment affirmed, 





FLoRANCE v. BACHEMIN et al. 


The admission in evidence of a record of the proceedings in another action, will not be con- 
sidered as introducing in evidence the testimony upon which the judgment on those pro- 
ceedings was rendered. 

A jadgment rendered on the confession of a father in favor of his children, is not evidence 
against third persons. Per Curiam: A father cannot be heard as a witness for or against 
his child. C. C. 2260. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Micou, for the appellant. Grailhe, for the defendants. The judgment of 

the court was pronounced by 
Kine, J. Florance obtained a judgment against Jacques Bachemin, which 
was executed upon several lots of ground of the debtor. At the sheriff’s sale 
the property seized was adjudicated to Jacques Bachemin and Theodule Bach- 
emin, children of the judgment debtor, who refused to pay the price of adjudi- 
cation, on the ground that they had a mortgage on the property superior to that 
of the plaintiff in execution, and for a sum exceeding the amount of their bid. 
The sheriff proceeded to readvertize the property for sale, whereupon the 
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purchasers took a rule upon him and upon Florance, to show cause why a title Furorasce’ 


should not be made to them of the property adjucicated. In their application 
for the rule they allege, that a judgment has been rendered in their favor for 
$3995 88, against their father and natural tutor, Jacques Bachemin, recognizing 
a tacit mortgage in their favor for that sum, which mortgage originated on the 
25th of June, 1833. Other averments were made, which it does not become 
important to notice. On the day fixed for the trial the counsel of Florance 
was absent, and the rule was set down for a later day, when the counsel of 
Florance again failed to appear. In his absence the counsel for the plaintiffs in 
the rule proceeded to a trial, which resulted in a judgment making the rule 
absolute, and ordering the sheriff to execute a deed to Jacques,and Theodule 
Bachemin, for the property adjudicated to them. Florance moved for a new 
trial, on the following grounds: Ist. That he was not notified of the continuance 
of the rule, and that his counsel was unable to ascertain the day assigned for its 
trial, although he had examined the minutes of the court for that purpose. 
2d. That testimony adduced on the trial was illegal and inadmissible. 3d. That 
the parties had no right to proceed by rule’ or to suspend a sale by such pro- 
ceedings. ‘The motion was overruled, and Florance has appealed. The con- 
clusion at which we have arrived upon the second ground urged by the appel- 
lant will render it unnecessary to consider the other points presented. 

The plaintiffs’ offered in evidence the record of the suit in which they ob- 
tained a judgment against their father and natural tutor, upon the confession of 
the latter. That judgment fixed no date at whieh the father became the debt- 
or of his children, or at which the tacit mortgage of the latter attached, and 
was obtained subsequently to the judgment in favor of Florance. The record 
of a former suit between Bachemin, the father, and Florance, was also offered 
in evidence. It is only by an examination of the testimony used on the trial of 
those causes, and on file in the records, but not separately offered as evidence, 
that the claim and tacit mortgage of the plaintiffs’ can be fixed at a date ante- 
tior to that of the judgment obtained by Florance. The testimony upon which 
the judgments in those proceedings were rendered formed no part of the records 
offered, and did not become evidenee between the parties to this cause by the 
introduction of those records. Baptiste v. Soulié, 13 La., 268. Nor could the 
testimony upon which the judgment in favor of the minors was founded have 
been received er considered in this cause by the judge if it had been separately 
offered, being the confession of the father, who cannot be heard as a witness 
for or against hischild. C. C. art. 2260. 

In the absence of this, which is the only testimony relied on to fix the date 
of the tacit mortgage, the judgment of the District Court is unsupported by 
evidence. Justice, in our opinion, requires that the cause should be remanded. 

Itis therefore ordered that the judgmenit of the District Court be reversed. 
It is further ordered that the cause be remanded fora new trial, the appellees 
paying the costs of this appeal. 





Succession oF SInNoTTrT. 


A legatee of the usufract of the only immovable property of a succession, though under a 
particular title, must be considered as an universal legatee of the usufruct, and his obliga- 
tions in regard todebts to which the immovable is to contribute must be governed by the 
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rales relating to legatees under an universal title; and where property is encumbered by a 
mortgage created by thetestator, even were the devise of the asufruct to be considered 
a special legacy, the heir would not be bound, in the absence of any express provision 
in the will to that effect, to discharge the mortgage. C. C. 1631. 


PPEAL from the District Court of Jefferson, Clarke,J. Wilde and Mi- 
cou, for the appellant. No other counsel appeared in the case. The 
judgment of the court was pronounced by 

Kine, J. William Sinnott died leaving the following will: 

“It is my wish and desire, and I hereby authorize and empower my execu- 
tor hereinafter, named to emancipate according to law, and as soon as may be 
after my decease, my mulatto slave boy named Thomas; and 1 give, devise, and 
bequeath to the said boy T'homas, all my estate, real and personal, of whatever 
nature or kind, including my house and lot situated on Camp street, in the city 
of New Orleans. It is my will and desire that my wife Jane Moore Sinnott 
shall have the use of my house and lot aforesaid, and of the rents to arise there- 
from, during her life. Linstitute the said mulatto boy Thomas my universal 
heir. I hereby appoint Isaac Phillips, of the city of Lafayette, executor of 
this my last will, and detainer of my said estate, for the purposes hereinafter ex- 


pressed; and | do hereby revoke andanonull all former wills, if any, by me 


heretofore made, declaring this to be my only and last will.” 

The boy T’homas, who was the natural son of the testator, and who was 
acquired upon the express condition that he should be liberated as soon as it 
could be legally done, was emancipated in conformity with the directions of the 
will, and the executor was appointed his tutor. The only remaining property 
of the deceased was the house and lot on Camp street, mentioned in the will, 
and this was encumbered with a mortgage created by the testator to secure a 
debt of about $400, which debt appears to be the only one now due by the suc- 
cession. A family meeting of the minor advised the sale of this property for 
the purpose of discharging the debt; whereupon Philiips, in his capacity both 
of executor and tutor, took a rule upon Jane Sinnott, the widow of the de- 
ceased, and legatee of the usufruct, to show cause why the lot should not be 
sold in conformity with this advice. To this rule she answered: That she was 


a special legatee of a usufruct of the lot for her life, and that the minor, Tho-' 


mas, was the universal heir or legatee ; that consequently her interest in the 
succession could not be sold to pay the debt, until his share had first been dis- 
cussed. The rule was made absolute, anda decree rendered for the sale of 
the property, from which Jane Sinnott has appealed. ; 

The appellant contends: 1st. That having a parficular legacy she is entitled 
to be paid in preference to the minor, who is a universal legatee. 2d. That 
the usufructuary is not bound to pay the debt of the testator, even though it be 
a mortgage debt on the property upon which the usufruct is constituted. 3d. 
That although the whole property is subject to the debt, yet, between the par- 
ticular and the universal legatee, the share of the latter is first to be discussed, 
before touching the former ; and that the testator, by creating a usufruct upon 
the property, has, in effect divided it into two distinct parts or estates. 

In support of these positions the appellant relies on the 1627th, the 575th, 
and the 578th articles of the Civil Code. The first of those articles declares 
that particular legacies must be discharged in preference to all others, even 
though they exhaust the whole successi The second provides that, “ the 
usufructuary on a particular title is nogbound to pay the debts for which the 
estate is mortgaged; if he be compelféd to pay them,-he has his action against 
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the owner, subject to the provisions cx ntained in the title of donations inter Suacmmmes 


vivos and mortis causa.” This article is a literal copy of the 611th article of 
the Napoléon Code, which has received an interpretation from the french tribu- 
nals ina case in which the question now raised was presented, and under cir- 
cumstances very similar to those of the present suit. Jt was there held that the 
usufructuary of the only immovable property of the succession, although under @ 
particular title, is to be considered as the universal legatee of the usufruct, and 
that his obligations in regard to the debts to which the immovable was to con- 
tribute were to be governed by the rules in relation to legatees under an univer- 
sal title. Jurisprud. du Code Civil, vol. 5, pp. 101, 104. This construction 
appears to us to be reasonable, and consistent with the remaining dispositions 
of the Code upon the saitie subject. 

In the present instance the only property of the deceased, after the emanci- 
pation of his child, whom he was bound to liberate, was the house and lot in 
question. Although, by the terms of the bequest, the appellant appears to be 
a legatee under a particular title, she is in reality the universal legatee, 
the usufruct extending to dll the property of the testator. The rights 
of the parties are to be governed by the 578th and 579th articles of the 


Code, under which the appellant may advance the sum necessary to discharge . 


the debts of the succession, to be returned without interést at the expiration of 
the usufruct. Failing to do so the heir may cause the esis to be sold for 
the payment of the debts. 

But even if the devise to the appellant were considered to ” a oune legacy, 
the heir would not be bound to discharge the mortgage on the property cre- 
ated by the testator, there being no express provision in the will to that effect. 
Civil Code, art. 1631. 

The judgment of the District Court is therefore affirmed with costs, with- 
out prejudice to the right of the appellant to advance the sum necessary to pay 
the debts of the succession, undér the dispositions of articles 578 and 579 
of the Civil Code. 





Brown et al. v. Unton Insurance Company. 


Objections to the forms of proceedings, made for the first time after appeal, will be consid- 
ered as having been waived, where the party by whom they are set up can suffer no in- 
jary thereby. 

Though the neglect of the corporators to re-appoint officers may, in certain cases, suspend 
the existence of the corporation, it cannot be thus extinguished to the injury of its credit- 
ors. Per Curiam: A corporation never can dissolve itself so as to defeat any of the just 
rights of its ¢reditors. 

Where the members of a corporation neglect to appoint officers to the injury of its creditors, 
the court will appoint a manager tu wind up the éompany. 

Prescription will bar any proceedings, commenced by a creditor of a corporation, under the 
provisions of sec. 13 of the stat. of 20 March, 1839, by propounding interrogatories to a 
stock-holder to ascertain if he was‘not indebted‘to the corporation, where more than ten 
years had elapsed since the maturity of the last instalment dae on the stock before the 
institution of the proceedings. C. C. 3508, 

The presumption of paynrenf, which the law raises in cases of prescription releasing from 
debt, is juris et de jure. In such cases the débtor is not required to produce any title, nor 
to be in good faith. C. C. 3494, 3496. 
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The rule that where a contract containing reciprocal and synallagmatic conventions continues 
to be executed by one of the parties, the other cannot refuse to execute his part, under the 
pretext of prescription, though those conventions be only accidental, forms no part of the 
law of prescription either under the Code Napoléon, or the Code of this State. 

Where no. period was fixed by the charter of an incorporated company for the payment of a 
portion of the subscription for each share of stock, but the directors were authorized to 
cali in the amount at such time and in such proportions as they might see fit, a creditor of’ 
the company who wishes to enforce payment of the balance so due, must resort toa direct 
action. The liability of astock-holder for this balance cannot be enforced by proceedings 
authorized by sec. 13 of the stat. of 20 March, 1839. In sucha case as no period was fixed 
for the payment of the balance due on the stock, no prescription can accrue against an ac- 
tion by a creditor of the company. 

Where a share-holder in an incorporated company, not inhibited by its charter from dealing 
on credit, resists an action instituted to compel him to contribute to the payment of a note 
issued by the company on the ground that it was not authorized to issue notes, he must al. 
lege and prove that the note was given for purposes unsanctioned by, and prejudicial to, the 
share-holders, and that the holder was apprized of these facts when he took the note, or 
that he received it after maturity. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
The facts of the case are fully stated in the opinion of the court infrd. 


Barthe and Collins, for the plaintiffs. The corporation was not dissolved. See 
Ang. and Ames on Corp., ch. 22, s. 3, pp. 735-6. The company were author- 
Ne to issue notes. Ibid. ch. 7, § 7, 8, p. 208, 242. 4 Rob. 517. 14 La. 511. 
18 La. 405. 19 La. 405. 11 Rob. 336. 2 Rob. 579. 8 Rob. 244. 10 Rob. 
440. 14 Wend. 20. ; 

Benjamin and Micou, for the appellant. The record shows that the 
execution was issued on the 29th January, 1847. Bulliit was cited as 
garnishee on the 24th February, and answered on the 2d March. The 
execution was returned by the sheriff on the 15th March, 1847, as follows: 
** Defendants could not be found to demand the amount of this execution; 
I therefore return the writ, nothing made.”” Judgment was rendered against 
Bullitt, on the 30th November, 1847, consequently when the judgment was 
so rendered there was no execution in the sheriff’s hands. The service 
of garnishment is a seizure under execution. The garnishee is bound to 
pay to the sheriff, and such payment discharges the debt; but if the sheriff has 
no writ, he has no power to receive, his seizure is at an end, and the garn- 
ishee could obtain no release by paying money into the sheriff’s hands. This ~ 
has been repeatedly held. Rothschild vy. Ramsay, 2 La. 280. Cochrane v. 
Bank of U.S. 11 Rob. 64. When a seizure has once been made the sheriff 
is not to bring back the writ on the return day, but is authorized to keep it 
until the seizure is made effectual by sale or otherwise; consequently, the 
return of the writ, is considered am abandonment of the seizure. Catlett v. 
Black. 1 Rov. 540. The moment the writ is returned into court, the author- 
ity of the sheriff ceases. Raboteau v. Valeton. 11 Rob. 219. The garnish- 
ment in this case was, therefore, at an end when the sheriff returned his writ, 
and all subsequent proceedings were erroneous and void. 

The next ground of defence is that, before the proceedings against the garn- 
ishee, the defendants in the suit, the Insurance Company was dissolved, and 
was no longer in existence. See Slee v. Broom, 19Johns. 475. Briggs v. Pen- 
niman, 8 Cowen, 387. 1 Hopkins’ Ch. R. 301. If the corporation was dis- 
solved no execution could have been legally issued, and no garnishment served. 

Process of garnishment is-merely a seizure of the credits of the defendant. 
It has been repeatedly held that no such process can issue, unless execution be 
in the hands of the sheriff. Simpson v. Allain, 7 Rob. 500. Raboteau v. Vale- 
ton, 11 Rob. Catlett v. Black, 1 Rob. If the writ is returned, the seizure 
falls. Cochrane v. Bank of U.S.,11'Rob. 64. The garnishee is not permitted , 
to represent the defendant. Although he may be aware that a good defence 
exists, the garnishee has no right to present that defence tothe court. Harman 
v. Loring, 10 Mart. 568. Kimball v. Plant. 14 La. 511. Lee v. Palmer, 18 
La. 405. He is regarded as a mere stake-holder; the plaintiff and the de- 
fendant are the litigants. He can setup no plea whatever, unless it be for his 
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own protection, and not an interference with the merits of the plaintiff’s 
demand. The counsel of the plaintiffs assert and rely upon this very ) eves 
ciple, when they assume that the garnishee in this case cannot build a defence 
upon the nature of the debt, on which his judgment was rendered. Hence, 
a defendant is a necessary party in a garnishment. To make a court; there 
must be judez, actor et reus—to support a garnishment, there must be plaintiff, 
defendant and garnishee. The correctness of these principles, as applicable 
between natural persons, will not be questioned ; are they not equally applica- 
ble to corporations? The latter are merely civil or artificial persons, havin 
certain capacities and functions while they exist; but these capacities an 
functions cease when the corporation itself has ceased to exist. Representatives 
must be created, or claims against the corporation cannot be prosecuted. If 
the law of the land has not authorized the courts to appoint such representa- 
tives the a oe must interfere, as it has done by repeated statutes for the 
liquidation of the banks. The necessity for such representation is the same 
with corporations, as with natural persons. In both cases the mercy of the 
law forbids the confiscation of property which has no protector. Eadem ratio, 
eadem lex. On this point, we think it necessary to cite but one authority, be- 
cause that is of the highest character: ‘+ for there is no pretence to say, that a 
‘scire facias can be maintained, and a judgment had thereon, against a dead cor- 
poration any more than against a dead man.” Story, J., Mumma v. Polomac 
Company, 8 Peters’ Rep. 286. 

It is pretended, however, that this doctrine places it in the power of a cor- 
poration, by voluntary dissolution, to delay creditors. This mistake arises from 
the neglect to distinguish between a garnishment, and a direct suit against stock- 
holders. Upon the dissolution of the corporation, the action against the stock- 
holders individual!y is the remedy which the law allows. Hence they havea 
direct interest in maintaining the corporation, so long as a dollar remains in its 
jise to pay creditors ; because the moment the corporation has ceased to exist, 
the creditors have no recourse except upon the corporators. The case of 
Cucullu v. The Union Insurance Company, 2 Rob. 577, is cited in opposition to 
this principle. When that case is properly examined, it supports, instead of 
weakening, the position we have assumed. It was not alleged in that case 
that the corporation had ceased to exist, nor was any exception taken to the 
right of the plaintiff to his execution and garnishment. onsequently, the 
point which we now make, was not before the court; yet what was the lan- 
guage of the court on the subject? * We are further of opinion, that when- 
ever the stock-holders neglect or refuse to elect directors, to manage its affairs, 
and keep it in operation, or elect persons who will not call in stock to pay the 
debts which may have been contracted, the creditors will have an action to 
compel them to pay.”’ Although the question of the kind of action was not 
before them, it is obvious that the judges had in mind a direct action. It is 
true that the case arose by a garnishment, but as no exceptions were filed, 
there was no necessity of drawing the distinction between that and any other 
form of action. 

But it may be asked, if we admit that the creditor has his direct action, 
why should he not have his process of garnishment? It is because the garn- 
ishee cannot defend or inquire into the merits of the main action, that the 
corporator has the right to demand a form of suit, in which he can make such 
defence. 

The next point to be considered is whether, if the process. be admissible, a 
case was made out for judgment against the garnishee. The ishee, if held 
at all, is held merely asthe debtor of the corporation. The theory of the 
process is that a credit of the defendant is sequestered, and applied to the debt 
due to the plaintiff. If the defendant could not himself recover from the 
garnishee, by a direct action, the plaintiff cannot, by seizure, enforce the pey- 
ment. Could the Insurance Company recover from Bullitt the sum of $4,500, 
alleged to be due by him to said company? This question is to be decided by 
reference to the charter. It provides that five dollars should be paid at the 
time of subscribing ; twenty-five dollars, by promissory notes, payable at periods 
from thirty days to six months from the time of subscription; and the remain- 
ing twenty dollars at such time, and in such manner as the directors should 
direct. The charter bears date on the 7th March, 1636; the books were re- 
quired to be opened before the 1st of April of that year; and all the payments 
required on fixed days, were due and payable within the year 1836. 
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The unpaid portion of the stock was thus divided into distinct porti 
payable on a certain day, without any action of the board of directors, and the 





Us1ox Ixs- other portion depending wholly upon a call to be made by the board. For the 


first portion, it is certain that the corporation had a direct action against the 
stock-holder. from the maturity of the instalments. The neglect to give a note, 
would have been no defence ; because, after the term had expired, the money 
was due upon the subscription, as it would have been upon the note. It is 
equally certain that the corporation could have had no action for the last portion, 
without a formal call of the board. That call must have been made bya reso- 
——— binding upon all the stock-holders, before any one of them could 
be 


In the late case of Purton v. New Orleans and Carrollton Railroad Company, 
this court expressed the opiniop, that the liability of stock-holders to pay upon 
a call, was not an absolute liability; that the call was an uncertain event, and 
might never be made—the dies incertus of the civil law—the uncertain event of 
the Code, which makes the promise a conditional one. As this condition never 
happened the obligation never becgme absolute, and the company has not, and 
never had, an action for the twenty dollars promised upon a call. Hence, for 
this twenty dollars of the stock, as the defendants could not recover it, the plain- 
tiffs in execution cannot enforce its payment by garnishment. 

Twenty-five, dollars remain of the original subscription, payable by instal- 
meats in 1836. The process-in’this case was served in 1847. More than ten 
years had elapsed from the maturity of the demand, before the institution of a 
suit. If the corporation had instituted a direct action, the prescription of ten 
years would have been a complete bartothe demand. C. C. art. 2508. 

Barthe and Collins in reply. As to the new ground, raised for the first time 
at this late period, to wit: ‘‘that when the judgment was rendered against 
the garnishee there was no execution in the sheriff’s hands,” the fact is, in- 
deed, as stated ; but there are, in connexion with it, other facts which the court 
will consider. 1st. The fi. fa. was issued on the 29th January, 1847, and a 
few days after, while it was still in the hands of the sheriff, the interrogatories 
were served upon Bullitt, who answered them, and against whose answers a 
traverse was eptered, and with whom an issue was made up, while said fi. fa. 
was still out. The trial of this issue was delayed ; and during this delay the 
sheriff erroneously made the return which is now relied on by the garnishee. . 
2d. This_is the first time that the objection is urged. The act of 1839 ap- 
pears to require that the interrogatories should be propounded upon the issuing 
of a fieri facias ; but, after answer and confession, or judgment against the garn- 
ishee, the law provides another process to recover the funds in his hands: 
“The court shall order him forthwith to deliver up said property, or pay 
such sum, to the sheriff; and a copy of said order, with the receipt of the 
sheriff endorsed thereon, shall be delivered to said third person, and shall be 
decreed equivalent to a receipt from the debtor himself.” After judgment 
against the garnishee, (no objection having been previously made in conse- 
quence of the return of the fi. fa.,) there is no longer any necessity, under this 
provision, for the original fi. fa. to remain in the hands of the sheriff. It would 
not enable him in take any measures against the garnishee or his property, nor. 
to compel said garnishee to pay agreeably to the order of court. If the garn~ 
ishee refuses, af fa. must, after proper proceedings, be taken out against him 
individually. hat interest then can he have in requiring the original fi. fa. to 
be kept by the sheriff! Is not the judgment of the court and the receipt on 
the order a ful] safeguard to him, specially provided for by law? And if he 
has no interest,—if he cannot be affected by it, why should he be permitted to 
exercise the right of refusing to pay on such a ground? It is a general prin- 
ciple that technical exceptions, based upon errors and omissions of form in 
proceedings, are cured when parties proceed to trial without urging them. 

e garnishee has in this case virtually waived all such grounds; and being 
fully protected incase of payment, he should not, we think, be permitted to 
take advantage, at this late stage, of an accidental return made by the sheriff. 


The judgment of the court was pronounced by 

Rost, J. The late firm of Hermogene Brown & Co., obtained, before its 
bankruptcy, a judgment against the Union Insurance Company, upon a promis- 
sory note, subscribed by that institution to A. St. Clair, under whose endorse, 
ment the firm held it. After;the bankruptcy of said firm, the assignee caused 
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this judgment, together with accounts, notes, and bills receivable belonging to 
jt, to be sold at public auction, and Alfred Boisblanc, became the purchaser. 
He caused an execution to issue, and the sheriff finding no property of the 
defendants’ to seize, Boisblanc presented a petition, under the provisions of the 
act of 1839, stating that he had reason to believe that Cuthbert Bullitt of this 
city was indebted to the defendants, and praying that the said Bullitt be order- 
ed to answer on oath the following interrogatories. Ist. Are you not a subscri- 
ber to, or stockholder in, the Union Insurance Company? If so, for how many 
shares? Is it not for one hundred shares that you area stockholder? 2d. 
Have you ever paid said stock in full? 3d. Have you ever paid more than $5 
on each share of said stock? If yea, how much more, and when? 

The garnishee having been ordered to answer, filed an exception, alleg- 
ing that the defendants, formerly a body corporate, have not, since the year 
1839, transacted any business or had any office, directors or officers; that they 
have long since forfeited their corporate functions, and among them that of ap- 
pearing as a party in courts of justice; that said functions have been resumed 
by the State, and the corporation has to all intents ceased to exist; that the 
judgment of the plaintiffs was obtained upon a note of hand, drawn by the 
president and countersigued by the secretary of the company; that said com- 
pany was organised and empowered to act only as an insurance company, and not 
to give notes or monied obligations ; and that the stockholders of said company 
are not bound, nor can they be garnisheed, for such obligations. That no ex- 
ecution could issue against the defendants who were no longer in being, and 
that the attachment made in his hands, as well as the execution, are illegal and 
void. 

The garnishee reserving the benefit of these exceptions answered the inter- 
rogatories in substance, as follows: In 1836, I subscribed for a number of 
shares in the Union Insurance Company. That number is shown by other ev- 
idence to be one hundred. I did not pay the stock in full; acd@Mdiag to my 
recollection, only the cash payment of $5 per share was paid. He farther al- 
leged that, notwithstanding his subscription, he was nota debtor to the company, 
and could not be held as garnishee, because he had long since abandoned his 
stock and ceased to be a stockholder; and because farther, any action of the 
company against him was barred by the prescription of ten years. The char- 
ter shows the shares to have been of $50 each ; and upon the rule taken against 
the garnishee, and the traverse filed by Boisblanc, the court below consider- 
ing that the said garnishee was indebted to the defendants in a larger amount 
than that claimed from him, gave judgment against him for the amount of the 
judgment, interests and costs. The garnishee appealed. 

In the argument before this court exceptions have been taken, for the first 
time, to the form of the proceedings. The garnishee went to trial in the 
court below without urging them, and as he can suffer no injury by reason 
thereof, we must consider them as having been waived. 

The first ground of defence is that, before the proceedings against the gar- 
nishee were had, the insurance company was dissolved, and the defendants in 
the suit no longer in being. The charter, granted in 1836, gives the corpora- 
tion a duration of thirty-five years. It has not been avoided by the legisla- 
ture; and we take it to be the settled rule that, although the neglect of corpo- 
rations to reappoint their officers may, in certain cases, suspend their existence, 
they cannot be thus extinguished to the injury of creditors. Angell and Ames 
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Brown ‘on Corporations, new edition, p. 735, 736, ch. 27, sec. 3. Ibid p. 599. The 
Uxtox Ivsu. ©88¢ of Slee v. Broom, cited by the counsel for the appellant in opposition to 
Rance Co. this principle, was exceptional, and, as Chancellor Kent observes, a decision for 


the sake of the remedy and in favor of the creditors. The charter of the 
company in that case provided that creditors should have a direct action against 
the shareholders, after the dissolution of the corporation only. The action was 
brought by a creditor, alleging the dissolution, against a shareholder; and it was 
very properly determined that, as the shareholders had done every thing in their 
power to dissolve the company and to consider it as dissolved, the court, for the 
sake of giving the remedy to the creditor, would also consider it in that light. 
19 Johnson R. 475. e 

A corporation never can dissolve itself soas to defeat any of the just rights 
of its creditors. In this case, the officers once appointed are required by the 
charter to continue in office until others are elected, and, if they should die, ab- 
sent themselves, resign, or refuse to act, and it was made to appear that the 
shareholders neglected to appoint others to the injury of the creditors, we 
would, on a proper case being made out, feel ourselves authorized to order the 
appointment of a manager in the interim, for the purpose of winding up and 
putting an end to the concern. This appointment would in no wise differ from 
that of receiver, which our courts frequently make to settle the affairs of insol- 
vent banks and partnerships. In the case of Carlanv. Drury, 1 Ves. and B. 154, 
involving the question of the neglect of the managers of the associatiou of the 
Bankside Brewery to act, the Lord Chancellor said: **This court is not to be re- 
quired on every occasion to take the management of every play-house and brew- 
house inthe kingdom. Butif the case justified the interference of the court, it may 
appoint a manager in the interim, for the purpose of winding up and putting an 
end to the concern. If a case of delinquency was clearly made out, I do not 
hesitate to declare the court would act. But there must be a positive necessity 
for the int@#ference, arising from the refusal or neglect of the committee to 
act.”” Under the equity powers vested in our courts and the imperative com. 
mand of the law that, in cases not provided for, the judge shall proceed and 
decide according to equity, they might adopt a similar course, if it became 
necessary to prevent a fajlure of justice. - 

The next ground is that, the Insurance Company could not recover from the 
garnishee the sum alleged fo be due by him for stock, and that the attaching 
creditor can only exercise against him the rights of the company. The charter 
divides the subscription into two distinct portions. The first is composed of the . 
$5 paid at the time of subscribing, and of $25 more which were to be paid on 
each share by instalments fixed by the charter, and all falling due within the 
year 1836. ‘I'he other portion is composed of the other $20, for the payment 
of which no period is fixed, the directors being authorized to call it in at such 
time and in such proportions as they might see fit. The $25 to be paid at fixed 
periods were due to the corporation, and formed part of the assets out of which 
its liabilities were to be satisfied. To the extent of that debt, the garnishment 
must be sustained, unless it is barred by lapse of time, as alleged by the 
garnishee. 

More than ten years had elapsed from the maturity of the last instalment be- 
fore the institution of these proceedings against him. Art. 3508 of the Civil 
Code provides that, all personal actions except those enumerated in the title of 
prescription, are prescribed by ten years, if the creditor be present, and by 
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twenty years if he be absent. The french text is: ‘Toutes les actions person-* 
nelles généralement quelconques.” ‘The disposition is as universal as language yyiox Iyeu- 


can make it. 

The directors of the company had their choice either to consider the stock as 
forfeited on the non-payment of the instalments at the periods fixed by the 
charter, or to sue for those instalments. They neglected to act in the matter. 
Supposing this neglect to have originated in fraudulept motives on their part and 
that of the shareholders, the creditors of the company were not remediless ; 
they might have caused the company to be administered, and the calls necessary 
to pay them to be made and enforced. 

The prescription which operates a release from debt does not require that 
the debtor thould produce any title, or that he should be in good faith. The 
neglect of the creditor alone operates the prescription. When he is present, 
and his silence has continued ten years, the law presumes payment; that pre- 
sumption is juris et de jure; and the statement of the garnishee in this case 
that, according to his recollection, only the cash payment of $5 per share was 
made, will not avail against it. Civil Code, arts. 3494, 3496. Good faith not 
being required for this class of prescriptions, the relation which existed between 
the garnishee and the defendants can be no obstacle to it. It was formerly 
maintained by Dunod and other civilians, that when there is in a contract re- 
ciprocal and synallagamatic conventions, as long as the contract is executed by 
one ofthe parties, the other cannot refuse to execute it on his part, under the pretext 
of prescription, even if those conventions should only be accidental. This was 
called the rule of correlatives. An attempt was made to have it inserted in the 
Napoléon Code, but it failed ; and the rule forms no part of the law of prescrip- 
tion, either in France or with us. We must hold, therefore, that the relations 
of parties, under a contract or a charter, do not affect the general law on this 
subject. Troplong, Prescription, vol. 2, no. 534. 

For the $20 remaining on each share, the company had no action. against the 
garnishee without a formal call, made upon all the shareholdes equally, and 
then only for the share due by him. His liability to third persons for this por- 
tion of the subscription, cannot be enforced by the process of garnishment. 
They must resert to adirect action. Purton v. New Orleans and Carrollton 
Rail Road Company, ante p. 19. As no term was fixed for the payment of it, it 
is manifest that no prescription has accrued. , 

It has also been alleged as a ground of defence, that the company was not 
authorized to issue promissory notes. This plea, as made, would not avail the 
garnishee even in a direct action. ‘I'he company is authorized by the charter 
to make all contracts, to establish by-laws, to insure, and to settle, adjust and pay 
all losses, according to their own rules and regulations. Its charter contains no 
inhibition to deal on credit; and if the garnishee meant to insist that the note was 
given for purposes unsanctioned by it and prejudicial to the shareholders, those 
facts ought to have been alleged and shown; and he should further have al- 
leged and proved that Hermogene Brown & Co. were apprized of them when 
they took the note, or that it was received by them after maturity. Hill v. 
Manchester and Salford Water Works Company. 2B. and Ad. 544. 

For the reasons assigned, it is ordered that the judgment in this case be re- 
versed. It is further ordered that the attachment made in the hands ef Cuth- 
bert Bullitt be dissolved, and that there be judgment in his favor, with costs in 
both courts. It is further ordered that the rights of the seizing creditor in a 
direct action be reserved. 
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Riey et al. v. Harr et al. 





The prodaction of letters showing that fines had been imposed on a mail-contractor by the 
post-office department for failures to deliver the mail in time, that department having the 
right to remit the fines on a proper showing, is not sufficient evidence that the fines have 
been paid, to authorize a judgment for their amount against a sub-coatractor through 
whose fault the fines were incurred. 

The right of action on a contract, made by a government mail-contractor with the owners of 

a steamer, to convey the mail, is not prescribed by one year. C. C.3499. Such acontract 

cannot be considered one of affreightment. 


PPEAL from the Fourth District Court ef New Orleans, Strawbridge, J. 
C. M. Randall, for the plaintiffs. Lockett and Goold, for the appellants. 
The judgment of the court was pronounced by 

Kine, J. The plaintiffs sue as owners of the steamboat Douglass, to reco- 
ver from the defendants compensation for carrying the mail between New 
Orleans and Bayou Sara. The defendant Hart pleaded the prescription of 
one year, and a failure of the plaintiffs to perform their contract. He also 
elaimed in reconvention, a sum which he alleged he had been compelled to pay 
for fines imposed by the post-office department, in consequence of the failure 
of the plaintiffs to deliver the mails punctually. The district judge awarded 
to the plaintiffs compensation for nine trips of the boat, after deducting the fines 
incurred in consequence of the neglect of the plaintiffs, and the defendants 
have appealed. The plaintiffs in their answer ask that the judgment be 
amended, so as to allow them the entire sum claimed. 

It appears from the evidence that the defendant Hart was a contractor with - 
the government for the transportation of the mail between New Orleans and 
Bayou Sara, and employed the steamboat Douglass te carry it weekly, from 
November, 1843, to the first of March following, at the rate of $86 a trip, going 
and returning. Early in January, 1844, after nine weekly trips had been per- 
formed under this contract, the Douglass was bought out of the trade, by the 
steamboat Harry of the West, and the plaintifis employed the Harry of the 
West to perform the unfinished part of their contract. The mail was actually 
carried upon the latter bout until the 1st of March, 1844. The defendant Hart 
was no party to this arrangement; bot, on the contrary, when he heard that 
the Harry of the West was to be substituted for the Douglass, expressed his © 
dissatisfaction. He had a strong objection to the Harry of the West, in con- 
sequence of a personal hostility which existed between himself and the com- 
mander of that boat. He expressed a want of confidence in the commander, 
and declared his apprehensions that if the execution of the contract were con- 
fided “to him it would not be punctually performed, and that he would be sub- 
jected to fines. After much persuasion however, and the strong assurances of 
one of the owners of the Harry of the West that he would himself superin- 
tend the performance of the contract, and be answerable for its faithful execu- 
tion, Hart finally assented that the mail should be carried on that beat; but 
upon the condition that it should be carried without charge, and that the officer 
then in command should be removed if he proved unfaithful ; and, on his part, 
he agreed that he would run no other beat in opposition to the Harry of the 
West while the contract lasted. As the contractor for the transportation of 
the mail, he had the right to insist on its being carried on the boat of his own 
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selection, chosen with reference to its safety and the character of its officers. 
Both his contract with the government, and his duty to the public, required 
that he should provide a punctual and secure conveyance for the mail. When 
the plaintiffs ceased to transport the mail on the boat selected for that purpose, 
right to treat the contract as at an end; and, when he assented to the substitu- 
commanded by an officer in whom he had confidence, the defendant Hart had the 
tion of another boat, with a different commander, to complete the contract, he 
was at liberty to impose such further terms and conditions as he deemed neces- 
sary to ensure the faithful perfurmance of his obligation to the government. 

It is true that one of the owners of the Harry of the West states in his 
testimony, that he was paid by the plaintiffs for carrying the mail under a con- 
tract to that effect; but it is not shown that the defendant Hart was aware of 
such a contract between the plaintiffs and the Harry of the West. So far 
from assenting to such payment, it is shown that this witness was the person 
who acted in behalf of the Harry of the West in effecting the arrangement 
with Hart; that the permission to carry the mail was obtained at his urgent 
solicitation; and that ‘he agreed to carry the mail for nothing, provided Captain 
Hart would put on no opposition boat.” The Harry of the West has made no 
charge against Hart, and there is no charge on the books of that boat relating 
to the transportation of the mail. The evidence renders it more than proba- 
ble that a part of the consideration of the contract between the Douglas and the 
Harry of the West, by which the former withdrew from the trade, was, that 
the latter should carry the mail during the unexpired time for which the Doug- 
lass had agreed to carry it; and the witness who states that a compensation 
was paid for this service, must have considered that, under this contract, the 
Harry of the West has been remunerated by the owners of the Douglass in the 
withdrawal of the latter from competition. If this be not the explanation of 
his testimony, then the witness appears to have received compensation for 
services which he agreed to perform without reward. But whatever may have 
been the contract between the owners of the Douglass and the Harry of the 
West in regard to payment for this service, Hart is not shown to have known 
of it, and is not bound by it. He fivally acquiesced, however, in the substitution 
of the boat selected by the plaintiffs to complete their undertaking, and upon 
terms advantageous to himself, and cannot complain that the contract has been 
violated, or avoid paying the plaintiffs for the services actually rendered by 
them. 

We think that the judge erred in charging the plaintiffs with the fines al- 
leged to have been imposed, for failures to deliver the mail seasonably. Let- 
ters have been produced showing that the fines were imposed by the post-office 
department at Washington, and this is the only evidence relied on to show 
that they have been paid. It is known that the department is clothed with the 
power both to impose fines upon mail-contractors for delinquencies, and to re- 
mit them upon a proper showing. Under these circumstances, the bare pro- 
duction of a letter notifying a contractor that he has been fined for a failure to 
deliver a mail, cannot be deemed sufficient evidence that the fine has been 
paid. In this respect the judgment must be amended, reserving to the de- 
fendants the right to claim the amount of these fines, upon making proof of 
their payment. 

The prescription of one year, pleaded by the defendant Hart, does not, in our 
opinion, apply to a contract like the present, which can, in‘no sense, be con- 

24 





186 


Hart. 








186 
Ritzer 
v. 
Hart. 


SUPREME COURT OF LOUISIANA, 


sidered a contract of affreightment. Civil Code, art. 3499. The contract was 
one for carrying the mail, and its character is not changed by the fact that the 
transportation was by water, instead of being by land. 








Same CaseE—On a RE-HEARING. 


Where the answer of an appellee praying for an amendment of the judgment is not filed un. 
til the day fixed for the argument of the case, no amendment can be made. C. P. 890. 


N a re-hearing in this case, the opinion of the court was pronounced by 
Kine, J. Our attention has been called to the fact that, the answer of 
the appellee praying for an amendment of the judgment appealed from, was 
not filed until the day fixed for the argument. The delay within which he is 
permitted to ask this change had then expired. C.P. 890. Instead of the 
decree heretofore rendered, one must be entered merely affirming the judg- 
ment appealed from. Judgment affirmed. 





Erwin v. Toe CommerctaL anp Rartroap Bank or VICKs- 
BURG. 


Negotiable notes can be attached only by taking actual possession of them, or by seizing 
, them in the hands of a third person who holds them for the use of the defendant in attach- 
ment, 
An attachment will be set aside where there is either no previous order authorizing it to be 
issued, or no affidavit of the facts necessary to authorize the granting of an order, or no 
bond as required by law. C.C. 239, 243, 245. 


PPEAL from the District Court of Madison, Curry, J. Amonett and 
Bemiss, for the appellant. A. Pierse, Stacy, Sparrow, Snyder and Tho- 

mas, for the defendants and garnishees. The judgment of the court was 

pronounced by 

Kine, J. In June, 1842, the plaintiff commenced this action claiming from 
the defendants $10,000. He alleged that Parham was indebted to the defend- | 
ants, prayed for an attachment, and that Parham be made a party as garni- 
shee, and ruled to answer the interrogatories annexed to the petition. On the 
writ which issued the sheriff returned, that he had posted up a certified copy 
of it at the door of his office, and served another on Parham personally. Par- 
ham appeared, and, in answer to the interrogatories propounded to him, stated, 
that he executed several notes, negotiable in form, payable to the order of J. 
M. Wall, but knew not where they were, nor by whom they were owned; 
that, in 1839, Wali deposited three of these notes with the defendants, as col- 
lateral security for a debt which he owed them; and that he was not aware of 
being indebted to the defendants. No further action was taken in this suit 
until the 28th of March, 1844, when the plaintiff filed a supplemental petition, 
in which he repeats the allegations of the original petition in regard to the 
indebtedness of the defendants, and their domicil in Mississippi, and avers that 
Wall and Johnson are largely indebted to them. He concludes with a prayer 
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Wall and Johnson be made parties, as.garnishees, to the suit, and ruled to an- Quetines - 
swer certain interrogatories propounded to them. No order was made upon 4ND RaitRoap 


this petition, no affidavit was appended to it, and no bond was given by the 
plaintiff. The clerk, however, issued a writ of attachment, upon which the 
sheriff returned that that he had seized a note of Culbertson’s, on file in 
the suit of the Bank v. Culbertson, and all the interest of the bank in 
that suit. Citations also issued which were served on the defendants, 
by being posted up -at the courthouse door, and upon Wall personally. 
Wall answered the interrogatories propounded to him, but these it will not be- 
come necessary further to notice. The district judge rendered a judgment 
for the amount claimed in favor of the plaintiff, and against the garnishees 
Parham and Wall, reserving to the latter the right of discharging their indebt- 
edness in the notes or currency of the defendants; and the plaintiff has ap- 
pealed. The defendants and garnishees ask for the dissolution of the attach- 
ment, and the dismissal of the action. 

It has been repeatedly held that,in proceediags under attachment, negotiable 
notes can only be seized by taking actual possession of them, or by attaching’ 
them in the hands of a persop who holds them for the use of the debtor. 14 
La. Rep. 451. Ib. 514. The mere service of copies of the petition and at- 
tachment on Parham would ‘not have had the effect of attaching the debt, even 
if his answers had dis¢élosed that the negotiable notes by which it was evidenced 
were owned by the bank. But his answers, which are uncontradicted, nega- 
tive the fact of his indebtedness to the defendants. If the bank continued to 
hold the notes which were deposited three years previously, which is not shown, 
they were only held as collateral security. Under the first writ of attachment 
the defendants were clearly not brought into court by the seizure of their pro- 
perty, and they made no appearance; that proceeding failed altogether. The 
writ was returned, and never afterwards acted upon. 

If it be conceded, for the purposes of this inquiry, that there was a seizure 
under the second writ of attachment, that proceeding was so defective as to 
involve its entire nullity. The writ issued without the authority of a previous 
order ; the plaintiff made no affidavit of the facts necessary to authorize the 
granting of an order, and the bond required by law was not furnished. Any 
one of these omissions would have been fatal to the proceedings. C. P. arts. 
239, 243, 245. Although the plaintiff terms his petition a supplemental peti- 
tion, he in reality instituted a new and distinct proceeding, in which he prayed 
for attachment and citations to the defendants and garnishees. He did not rely 
upon the writ originally issued, and cause a further seizure to be made under 
it; nor did he ask merely to make an additional party garnishee, but resorted to 
a newattachment. The original writ was entirely abandoned; and, in taking 
out his new attachment, it was necessary that it should have been accompanied 
with all the formalities necessary to give it validity as a separate and distinct 
proceeding. Neither the oath, the order, nor the bond upon which the first 
attachment issued, can be called in aid of the second. They were given ina 
different proceeding, to obtain a writ the further execution of which was 
abandoned. 18 La. 484. 12 Rob. 227. 

Other irregularities have been suggested, which it becomes unnecessary to 
consider. The defendants were not brought before the court, and no valid 
judgment could have been rendered against them or against the garnishees. 
The record furnishes no grounds for remanding the cause. 


Bank. 
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Base It is therefore ordered that the judgment of the District Court be reversed, 
Communcrar, 80d that the plaintiff's action be dismissed as in case of non-suit; the eppelany 
aKD — paying the costs of both courts. 








Union Bank or Mississippi v. Exvuis et al. 


Parol proof of a fact of which written evidence must exist, as of a mortgage, is inad- 
missible. 
PPEAL from the District Court of Carroll, Curry, J. Broioder, for the 
appellants. Prentiss and Finney, for the defendants. The judgment of 
the court was pronounced by 

Eustis, C. J. This is an action against Turner R. Miller and Arm- 
strong Ellis, on two promissory notes, which they signed as sureties, with Andrew 
Ellis as principal, for $4,000 éach, in Jackson, in the State of Mississippi. 
There was judgment for the defendants, and the plaintiffs have appealed. 

The defendant Miller admitted that he signed the notes, but alleged in his 
answer that the consideration for which they were given had entirely failed, 
The notes were payable to the Mississippi Union Bank, and were not negoti- 
able. The plaintiffs, on the trial of the cause, objected 'to the admission of pa- 
rol evidence offered by Miller to prove the existence of an eucumbrance on the 
property for which the notes were given, to wit, an outstanding mortgage. As 
the evidence of that fact must exist in writing, we think the parol evidence 
ought not to have been received. Other evidence of the same sort was also ad. 
mitted, which ought to have been excluded; and the indefinite character of the 
whole renders it not safe for us to determine as to the rights of the parties 
plaintiff, and one of the defendants, Miller. As the evidence stands, we think 
the genuiness of the signature of Armstrong Ellis is disproved. If it has been 
forged, the effect of the forgery upon the obligation of Miller, will remain to 
be examined hereafter. 

The judgment appealed from in favor of Armstrong Ellis, is affirmed: that 
: in favor of Miller, is reversed; and the cause so far as relates to him, reman- 

ded for a new trial; the plaintiff and Miller, each, paying one-half the costs of 
this appeal. : 
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' Perry v. THOMPSON. 


A due bill executed by a married woman, without the authorization of her husband, will not 
be binding on her, where the consideration for which it was given is not shown to bevel in- 
ured to ber benefit. 


PPEAL from the District Court of Carroll, Curry, J. Stacy and Sparrow, 

for the appellant. Bemiss and Thomas, for the defendant. The judg- 
ment of the court was pronounced by 

Suu, J: The plaintiff is the holder, by transfer long after maturity, of 

a due bill signed by the defendant, a married woman, without the authorization 
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of her husband. Under the evidence, we are not satisfied that the defendant Prrnr 
‘received for the note, such a consideration inuring to her benefit, as would au- Seeman: 
thorize us to hold her bound by this contract. 


Judgment affirmed. 





Coptey v. Routu. 


Where further time has been allowed to an appellant to bring up the transcript, but it is not 
filed within the time thus allowed, and no further extension is obtained; but the transcript 
is subsequently filed, the appeal must, on motion, be dismissed. C. P. 883, 884, 885. 


PPEAL from the District Court of Concordia, Curry, J. Stockton and 
Steele, for the appellant, contended that the transcript might be filed at any 
time before a certificate was obtained that it had not been brought up, citing 
7 La. 350. 10 La. 502. Stacy and Sparrow, for thé defendant, moved to 
dismiss the appeal, citing 6 Rob. 69. 7 La.277. 8 La. 206. 14 La. 203, 292. 
16 La. 50. Davis v. Hood, 2 An. R. 453. The judgment of the court was 
pronounced by 
Super, J. By the order of appeal, it was made returnable in New Or- 
leans on the second monday of January, 1847. The transcript was not filed 
until the 24th of March, 1847. On the 12th of February, 1847, upon applica- 
tion of the appellant, further time, to wit, ten days, was granted to bring up the 
transcript.* The time so allowed having expired, and no new order of exten- 
sion having been granted, the appellee, on the 23d of March, 1847, filed a. mo- 
tion for dismissal. 
This motion must be sustained. Independent of other considerations, the 
3 neglect of the appellant to obtain a further extension after the time granted by 
the order of 12 February, 1847, is fatal. C. P. 883, 884, 885. Palfrey v. 
Winter, 8 La. 206. Vancampen v. Morris, 6 Rob, 79. Pond v. Horton, 
7 La. Rep. 177. Appeal dismissed. 


LLL IL le LION tl fe tf 


FLower et al v. THerm Crepirors. 
; : 

Since the promulgation of the Code of 1825 partnership creditors have been entitled to share 

equally with the individual creditors in the distribution of the individual assets, it being 

declared by art. 3152 of that Code that a privilege can be claimed only for those debts for 

which it is expressly provided. The rule was different before the ion of that Code. 
The [right of partnership creditors to be paid by preference out of partnership fands, is ex- 

pressly established by art. 2794 of the Civil Code. 


q PPEAL from the Third District Court of New Orleans, Kennedy, J. 


Roselius, for the appellants. The only question which this case presents 
is. whether the individual creditors of [William Flower are entitled to be paid 


*The order of 12 Feb. 1847, was made “without prejudice to the rights of the opposite 
party.” 
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the full amount of their claims out of the assets surrendered by him; or 
whether the partnership creditors have a right to participate pari passu wi 
the personal creditors, in the distribution of those funds? The judge belo¥ 
decided this question in favor of the opposing creditors; from which decision 
the individual creditors have taken this appeal. It is contended that as the 
opponents are creditors of a commercial partnership, the question presented 
for decision is governed by the commercial law. If I am correct in this posi- 
tion, the case is free from difficulty ; for the rule of that system of law is well 
settled. See Story on Partnership, no. 376. 3 Kent’s Comm. sec. 43, p. 64. 
Murray v. Murray, 5 Johns. Ch. Rep. p. 71. See also Gow on Partnership, 
p- 235-6, 3ded. Twiss v. Massey, 1 Atk. p.67. Ex parte Cook, 2 P. Will. 
p- 500. Ex parte Elton, 3 Ves. p. 240. Ex parte Abell, 4 Ves. p. 837. Ex 
a Clay, 6 Ves. p, 833. Bolton v. Puller, 1 Bos. and Pull. pp. 539, 544, 

atson on Partnership, pp. 262, 263, 2ded. Ib. p. 324 to 334. The late 
bankrupt law of Congress recognized the same principle. 

That the rule was the same in Louisiana previous to the enactment of the 
Code of 1825, is admitted. But it is contended, on the authority of Morgan 
v. His Creditors, 8 N. S. 599 et seg., that the rule has been changed by the 
provisions of arts. 2794 and 3152 of that Code. 

With all deference | insist that that case is not good law; and I do this with- 
the more confidence, as in a subsequent case, that of Hagan v. Scott, 10 La. 
348, Judge Martin, who was the organ of the court, laid down the law as fol- 
lows: “So far as'regards W. P. Scott’s interest in the undivided half of the 
lot of ground, it is shown that J. B. Scott assumed and paid debts of his vendor 
to the full amount of the value of thatshare. These last debts were separate 
onés of W. P. Scott, and his separate creditors had a right to be paid out of 
separate property, paramount to the claims of the creditors of any partuership 
in which he had been concerned.” The judge of thé district court seems to 
have considered this as a mere obiter dictum. But a reference to the case will 
show that it turned almost exclusively upon the decision of that question ; for 
if it had not been for the paramount claim of the separate creditors of W. P. 
Scott to be paid out of his separate property, the sale to J. B. Scott would 
have been clearly fraudulent. : 

That the question to be decided in this case, falls within the dominion of the 
commercial law, is plain. Hasthe commercial law, with regard to the point 
under consideration, been altered by the Civil Code of 1825? A negative 
answer to this question results from the fact, that the legislature contemplated 
the enactment of a Commercial Code, simultaneously with the Civil Code. Art. 
2798 of that Code, provides that: +‘ Commercial partnerships are divided into 
two kinds, general and special; they form the subject of a title in the Com- 
mercial Code ; but the articles of this title govern them in all points in which 
there is no repugnance between the articles of this title and those contained 
in the Commercial Code. Where such repugnance exists, the latter must, as 
to commercial partnerships, prevail. And again, in art. 2823: ‘* The particular 


‘rules, by which commercial partnerships are governed, will be found in the 


Commercial Code. All the provisions of this title, not repugnant to those 
contained in that Code, are also applicable to commercial partnerships. 

Notwithstanding this special reference to.it, no Commercial Code was ever 

adopted. In this state of things it is but reasonable to conclude that the gen- 
eralcommercial law, which was in force at the time, stands in lieu of the con- 
templated Code. 
' Tam aware that it may be objected that the Commercial Code never re- 
ceived legislative sanction. This istrue; but does it follow that, in the anom- 
alous state of our legislation on this subject, we cannot refer to this Code for 
the purpose of aseertaining whether the legislature intended to introduce a 
change in the commercial law of the country by article 2794? I admit that if 
this article, in express terms, referred to commercial partnerships, its provisions 
would govern the case at bar, notwithstanding their conflict with article 138 
of the project of the Commercial Code. But does the art. 2794 speak of com- 
mercial partnerships? Certainly not. 

It is not my business to impugn the correctness of the decision in Morgan v. 
His Creditors, if it is limited to ordinary partnerships. To persist in applying 
it to commercial partnerships, would be in direct opposition to the will of the 
law-maker, as clearly manifested by his express declarations. There can 
scarcely be a doubt, that if the attention of the court, in the argument of the 
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case of Morgan v. His Creditors, had been called to the 138th article of the 
ommercial Code, the decision would have been different. I am fortified in 
Be opinion by the views expressed and decision rendered by the same court, 
n the case of Kimbal v. Blanc et al., 8 N.S. 386 et seg., and decided only two 
months before that of Morgan v. His Creditors. : 

It is true that the provisions of the 3152d art. of the Civil Code conflict with 
the doctrine which we have endeavored to establish? That article enacts that, 
« Privilege can be claimed only for those debts, to which it is expressly granted 
in this Code.” But we must not forget that this Code expressly provides, that 
its enactments are inapplicable to commercial partnerships, unless they are in 
harmony with those of the Commercial Code. C. C. 2798. The reasoning would 
certainly be fallacious, if not absurd, to say, in the language of the article just 
cited, ** the articles of this title govern commercial partnerships in all points 
in which there is no repugnance between them and those contained in the Com- 
mercial Code ; where such repugnance exists, the latter must, as to commer- 
cial partnerships, prevail ;” but the Commercial Code has never received 
legislative sanction ; therefore, all the articles under the title of partuership in 
the Civil Code are applicable to, and govern commercial partnerships. This is a 
defective syllogism; it is what logicians calla non sequitur. According to 
sound and correct logic, the conclusion, it is respectfully submitted, ought to be 
the very reverse. ‘To state the argument again, it should stand thus: the ap- 
proms | of the provisions of the Civil Code, is made to depend on their con- 


‘ormity with those of the Commercial Code; but as the latter Code has never : 


been adopted, it is impossible to ascertain whether such conformity exists ; 
consequently, none of the provisions of the Civil Code are applicable to com- 
mercial partnerships. Besides, it is impossible in the nature of things to apply 
all the provisions inserted in the Civil Code under this title, to commercial 
partnerships. How, then, is it possible, in the absence of the Commercial 
Code, to discriminate between those that are applicable to commercial partner- 
ships, and those that are not ? 
R. N., and A. N. Ogden, contra. 


The judgment of the court was pronounced by 
Supe, J. The question presented to usin this case is, whether the in- 
dividual creditors of William Flower are entitled to be paid the full amount of 
their claims out of the assets surrendered by him; or whether the partnership 
creditors have a right to participate pari passu with the individual creditors in 
the distribution of those funds. The district judge decided the question in 
favor of the partnership creditors, and the individual creditors have appealed. 
We have carefully perused the elaborate argument presented by the appel- 
lants, and are not insensible to the plausibility and force of the view he has 
taken of the case; but we are not at liberty to regard this question as an open 
one. The question first arose under the Code of 1825, in the case of Morgan 
v. His Creditors, 8 Martin N.S.600. It was considered at length hy Judge 
Martin, as the organ of the court. It was then held that the rule of law, as it 
existed previous to the adoption of the new Code, had been changed; that 
under the new Code partnership creditors are entitled to be paid by preference 
out of the partnership assets, because that preference is expressly declared by 
art. 2794; that they are entitled to share rateably with the individual 
creditors in the distribution of the individual assets, because by article 3152 it 
is declared that privilege can be claimed only for those debts for which. it is 
expressly granted. The court noticed the fact that, at the time the new Code 
was adopted, a Code of Commerce was contemplated, and was the subject of 
frequent reference in the Civil Code; but as the Code of Commerce was not 
adopted, it was the opinion of the court that the Civil Code, as adopted in 
1825, was conclusive upon the question, and the right of partnership creditors 
to participate on an equal footing with the individual creditors in the distribu- 
tion of individual assets was fully and solemnly recognized. 
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_ But it is said by the learned counsel for the appellants that, there can scarce- 





Cazpitons ly be a doubt that if the attention of thé court, in the argument of the case ; 


Morgan v. His Creditors, had been ealled to the 138th article of the Com 

cial Code, as prepared by the jurists commissioned for that purpose, although 
not adopted, the decision would have been different. It is correctly stated by 
counsel that the proposed Commercial Code did expressly grant the separate 
creditors a preference upon the separate estate. thus following the pre-existing 
law, and harmonizing with the jurisprudence of the other States of this Union, 
of England, of Spain, and of Rome; but the learned couagel has* been misled 
in this particular by the meagre manner in which that case was reported. No 
argument of counsel was given by the reporter; but, upon examining the 
record, we find an elaborate brief, in which the proposed Code of Commerce is 
quoted, and the same argument substantially presented as has been deduced 
from the same source on the present occasion. 

In the case of Town v. Morgan's Syndics, 2 La. Rep. 112, ‘the doctrine 
recognized in Morgan v. Jlis Creditors was repeated. The question then was, 
by which Code the rights of the holder of Morgan’s individual note were tobe 
controlled, the note having been endorsed by him whilethe Code of1808 was in 
force, and having matured after the adoption of the new Code ; and it was then 
said, as in the former case, that by the old Code the creditor would be entitled © 
to be paid by preference out of the individual estate; but that if the new Code 
were applicable he must share pro rata with the partnership creditors. The 
point therefore was distinctly before the court. 

Again in Bernard v. Dufour, 17 La. Rep. 599, the rule was treated as the 
familiar and undisputed doctrine, upon the authority of Morgan v. Creditors, 
which was cited. 

The only cases cited by counsel which clash with the authorities above 
mentioned is, Hagan v. Scott, 10 La. Rep. 349. But it is impossible to con- 
sider the incidental dictum which that case presents as seriously impairing the 
authority of Morgan v. Flis Creditors. It could only have originated from a 
hasty reference to the defective marginal note of the case, in which the rule 
under the old Code only is stated, and that under the new Code is entirely om- 
itted, although expressly recognized by the court. 

The rule which was, after careful argument deliberately adopted and de- 
clared as far back as 1830; and which our courts have since, as we believe, 
uniformly followed in the distribution of insolvent estates, has become a prac- 
tical rule of property, and we do not feel at liberty to disturb it. The profes-. 
sion have acquiesced in it for many years, the public have acted upon it, and, 
though its correctness may be debateable, it certainly does not fall within the 
category of those gross errors which no length of time or right of authority 
are permitted to sanction. Judgment affirmed. 
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A sale made by a sheriff, under an agreement of parties, and on terms different from those 
prescribed by law for forced sales, will not be viewed as a forced sale, but as subject to the 
rales of ordinary sales, in which the vendor is bound to express himself clearly respecting 
the thing to be sold, under the pain of having any obscure or ambiguous clause construed 
egainst him. 


Moore v. Hampron et al. 
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After possession for twenty years by a purchaser under a sale made by one acting as an agent, 
the authority of the agent cannot be contested. 

The rule established by art. 2256 of the Civil Code, prohibiting the admission of parol testi- 
mony to contradict or enlarge valid written acts, will not exclude such evidence when ad- 
duced to identify land sold, where the titles contain no specific description of the property. 
Such evidence explains and elucidates the title, bat goes neither against nor beyond it. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Benjamin and Micou, for the appellant. Preston and Isley, for the de- 
fendants. The judgment of the court was pronounced by 

Rost, J. This is apetitory action. The plaintiff claims as universal legatee 
of her first husband, Win. Donaldson, the undivided half of a tract of land, 
formerly held in common between the said Donaldson and John W. Scott. The 
defendants allege that the title of Donaldson was divested by a sheriff's sale, 
as far back as the 10th of November, 1815, being thirty years save a day pre- 
vious to the institution of this suit. They further allege that their ancestor, 
Wade Hampton, acquired the said property by authentic act, from Carlos De 
Armas, the purchaser at the sheriff’s sale. They have pleaded the prescrip- 
tions of ten, twenty, and thirty years. 

The material facts of the case are as follows: Before the change of govern- 
ment, Conway had obtained a complete grant for ninety-six arpents front of land 
on the Mississippi river, by forty arpents in depth, with diverging side lines. 
He had also applied for and obtained a grant for an indefinite extent of vacant 
lands included within the prolongation of his side lines. Scott and Donaldson, 
subsequently acquired a portion of all these lands, and formed a partnership, by 
notarial act, in relation tothem. They afterwards made a partition of the front 





tract to the depth of eighty arpents, and took possession of their respective - 


shares. ‘The lands in the rear being yet undefined, and not having been sepa- 
rated frum the public domain by an actual survey, continued in common between 
them under their contract of partnership, and they established a steam saw- 
mill on what they supposed to be the extreme north west corner of them. 
After the change of government, they obtained from Governor Claiborne, thea 
exercising the powers of the spanish Intendant General, an order for the sur- 
vey of these lands, and, in obedience to this order, a plat of them appears to 
have been made by the surveyor Lafon, extending to bayou Manchac, and in- 
cluding the seat of the saw-mill. Up to this time the title was incomplete, on 
account of its uncertainty as to boundaries and extent. On the 28th of August, 
1813, Donaldson being indebted in a large sum to the succession of Daniel 
Clarke, and being anxious, as he states in the act, to do all in his power to protect 
the succession, mortgaged to the executors his share of the front lands, with 
seven slaves employed thereon, and also an undivided half part of the steam 
saw-mill, owned jointly by the mortgagor and the heirs of John W. Scolt, 
then deceased, together with an undivided half part of a tract of land on which 
said mill is placed, and also twenty-slaves employed at the mill. Donaldson 
having died without paying the debt, Clarke’s executors obtained a judgment 
upon it for the sum of $30,338, and all the property mortgaged was ordered to 
be sold. 

An agreement was then entered into between the executors of Clarke, the 
heirs of Scott, and the executor of Donaldson, styling himself also the attorney 
of the present plaintiiY, who was the universal legatee of the said Donaldson. 
By this agreement the sheriff of the parish of Iberville was authorized to make 
sale of the whole of the steam saw-mill and of the tract of land whereon the 
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same was placed, which tract of land is stated in the act to be held in common 
between the heirs of Donaldson and the heirs of Scott, and the same one un- 
divided half of which was ordered by the decree to be eold to satisfy the 
plaintiff's debt, under the mortgage made to them by Wm. Donaldson. The 
parties farther agreed that the sale should be made on a credit of one and two 
years, the sheriff taking good security and mortgage on the property sold. 
This agreement appears to have been made the judgment of the court, and in 
conformity therewith the saw-mill and the tract of land were sold by the sher- 
iff, and adjudicated to Carlos De Armas. 

Sometime after, Carlos De Armas soll to Wade Hampton, “ the undivided half 
part of all that certain steam saw-mill, situated in the parish of Iberville, and 
also the undivided half part of all that certain tract of land on which the said 
mill is placed, and which was sold at sheriff’s sale on the 16th day of Novem- 
ber, 1815, as the property of the late John W. Scott; the other half of said 
property, having previously been sold by the vendor to the purchaser, this being, 
says the act, all the remaining or residuary right, title and interest which the 
vendor holds in or to the property above mentioned, described, or alluded to. Af- 
ter this sale Patrick Wale, the executor of Donaldson, delivered the title deeds 
in his possession to Hampton, and wrote to him, “they now belong to you, and 
are only useful to you.” Since this sale, Hampton and his heirs have been in 
possession of the whole tract of land, without opposition or hindrance on the 
part of the plaintiff. 

The plaintiff now alleges that the claim has been confirmed and patented by 
the United States ; that it embraces about 34,000 superficial acres, and extends 
through two parishes; that the tract of land on which the saw-mill was placed 
must be understood as having reference ty some inconsiderable portion of the 
grant, and cannot by any fair rule of construction be made to embrace the 
whole it. There was a judgment against her in the first instance, and she has 
appealed. 

Her counsel contend: First, That the title of the defendants is a forced 
sale under which nothing passes, unless it contains such a description of the 
thing sold as will identify it. Second, That the title of the defendants is by 
itself too vague and indefinite to convey avy part of the land in controversy, 
and that evidence aliunde is not admissible to enlarge or extend it. Third, 
That the evidence in the record, not emirating from the defendants’ themselves 
or their ancestors, would not, if admitted, support their claim. 

Should these grounds be well taken, so far as to leave us nothing to act upor 
save the mortgage given to the executors of Clarke, the evidence of the cir- 
cumstances under which it was given, the will of Donaldson, and an ordinary 
judicial sale of the property mortgaged, it would still be proved that Donaldson 
did mortgage one equal undivided half part of the steam saw-mill, owned jointly 
by him and the heirs of John W. Scott, together with an undivided half part of 
a tract of land on which said mill was placed; and that he owned at the time, 
jointly with the heirs of Scot/, and in equal shares, the back lands within the 
prolongation of their side lines, covered by the last grant made to Conway, on 
the extremety of which the mill was placed; and as the plaintiff has failed to 
show that any portion of the land covered by this grant had been set apart by 
Donaldson and Scott and attached to the saw-mill, effect could not be given to 
the mortgage unless Donaldson was held to have mortgaged the whole. Any 
obscure or ambiguous clause would of course be construed against him, in order 
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to prevent such a result. It would further have been shown that property was 
at the time much depressed in value, that the debt due by Donaldson was large, 
and that he was willing and anxious to secure and pay it. Even under that 
state of facts we would find little difficulty in coming to the conclusion that he 
intended to give, and did give, to the executors of Daniel Clarke, all the secu- 
rity in his power; he says expressly that he did, in the actof mortgage. Lands 
such as those embraced in this grant were then of very little value, and no 
reasonable doubt can exist that, in the contemplation of the parties, the saw- 
mill and the slaves were the principal object mortgaged, and the land a mere 
accessory. Under the spanish colonial government, even as late as 1816, the 
usual quantity of land granted, in consideration of the erection of a saw-mill, 
was twenty-five square miles. The validity of a grant of that description was 
recognized by the Supreme Court of the United States, in the case of the 
United States v. Sibbaid, 10 Peters, 314. Such was then the meaning of a saw- 
mill tract. 

But we do not assent to the propositions assumed and urged upon us ‘by the 
plaintiff’s counsel. The sale made by the sheriff took place under an agree- 
ment of the parties, and on terms different from those prescribed by law for 
forced sales. The plaintiff did not herself sign that agreement; but she could 
not after twenty years contest the authority of the agent who represented her 
therein, even if her direct participation in those proceedings did not appear, as 
it does, by her subsequent agreement annulling the sale made by the sheriff 
of the parish of Ascension of the remainder of the property, and making pro- 
vision for its resale by the'sheriff of the parish of Orleans. Bedford v. Urquhart, 
8 La. 248. Bourguignonv. Boudousquié, 6 Mart. N. S. 153. 

The interlocutory decree entered upon that agreement was nothing more 
than the authentication of it, and the sale made under it was not a forced sale. 
The purchaser derived his title, not from justice, though its.officer pursuing 
the strict forms of law, but from the consent of the owners that the sherilf 
should sell on terms which they prescribed. Union Bank v. Marin, ante p. 34. 
This was a public sale, subject to the rules of ordinary sales. The vendors 
were bound to express themselves clearly respecting the thing to be sold; 
and any obscure, ambiguous, or doubtful clause, should be construed against 
them. 

Another consequence of the agreement is, that the sheriff of the parish of 
Iberville was authorized to sell any portion of the back lands situated in the 
parish of Ascension, as, by another agreement, the front lands in the parish of 
Ascension were sold in the parish of Orleans. 

When this sale took place the rule was as it is now, that no parol evidence is 
admissible against or beyond what is contained in written acts, nor on what may 
have been said before or at the time of making said acts. It is substantially the 
same as that of the common law, that parol, contemporaneous evidence is in- 
admissible to contradict or vary the terms of a valid written instrument; and the 
same interpretation appears to have been given to both by the civil and common 
law courts. 

Under our rule, the evidence is said to be against the act, when it is iatro- 
duced to prove the falsity of what is therein stated. It is said to be beyond 
the act, if the object of it be to add to the act a clause which it does not contain, 
or to enlarge those which it does contain. But when titles to land contain no 
specifie description of the property conveyed, as in this case, the question of 
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ownership can only be determined by the application of the title to the land, and 
by parol evidence, It is conceded that some land was mortgaged and sold with 
the saw-mill. The evidence adduced for the purpose of identifying the thing 
sold, explains and elucidates the title, and goes neither against nor beyond it. 
The facts it establishes are analogous to those of extentand boundary. Dalloz, 
An. 1837, 1st part, p. 239. 

At common law, parol evidence is always admitted to ascertain the nature 
and qualities of the subject to which the written contract refers; and, while 
the controversy is between the original parties or their representatives, all 
contemporaneous writings relating to the same subject matter are legal evidence, 
1 Greenleaf, Evidence, nos. 282, 283, 286. Barnes v. Mawson, 1 Maule & 
Selwyn, 77. 

We consider the letters of Patrick Wale, and the parol evidence introduced 
by the plaintiff, as properly before us. This testimony clearly proves that the 
whole of the back-lands were designated by Donaldson and Scott, and known 
in the neighborhood as the saw-mill tract. It identifies the land mortgaged by 
Donaldson, and is corroboratad by the letters of Wale, by the agreement of 
parties under which the sale of the land took place, and by the description given 
of the property in the sale from De Armasto Hampton. Morgan v. Living. 
ston, 6 Martin, 19. 

If all the property of Donaldson had not been mortgaged and sold, it is not 
to be believed that the plaintiff would not long ere this have caused a sale of the 
remainder to be made, for the purpose, if for no other, of securing to herself 
means of support, which it is admitted she had not. Her long acquiescence in 
the possession of Hampton, under all the circumstances of the case, is conclu. 
sive against her as to the extent uf land mortgaged and sold, 

Judgment affirmed, 


PAPA AAA ANANAARAA ANA DLAAAAAAAAAAASAAAR 


Witson v. Toe State Bank or ALABAMA. 


A prayer fora trial by jury is in time, if made before the case is set for trial. C. P. 494, 495. 
Under the 17th sec. of the stat. of 10th February, 1841, a prayer for a jury should be disre- 


garded until the jury fee is paid; but the payment may be made at auy time before the 
case is fixed for trial. 


Though a statute direct a thing to be done at a particular time, it does not necessarily follow 
that it may not be done afterwards. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
A T. J. Lacey and Roselius, for the appellant. Elmore and King, for the 
defendants. The judgment of the court was pronounced by 

Eustis, C.J. This case has been argued on the following bill of excep- 
tions : 

Be it remembered that when this case was called for trial before this court, 
the plaintiff objected to proceed with the trial before the court on the ground 
that a jury had been prayed for, and the jury fee of twelve dollars deposited 
with the clerk, before the case was fixed for triahon the court docket; but the 
court decided that the plaintiff was not entitled to a trial by jury, because he 
had not advanced the jury fee at the time when the supplemental petition fora 
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trial by jury was filed, to wit, on the 18th day of February, 1847, but had ad- 
vanced the suid jury fee only on the 5th March, 1847, fifteen days after the 
filing of the prayer fora jury. The jury fee having been advanced by the 
party on the 5th March as aforesaid, the clerk of the court on that day inserted 
the cause in the issue docket of jury causes; but without erasing the cause 
from the issue docket of court causes, upon which it had been long previously 
placed. On the next day, saturday, the 6th of March, 1847, the court docket 
was called, and this cause being reached, was called and fixed as a court cause, 
to be tried on thursday, the 25th of March: but on that day it was continued 
for want of time, and was again called by preference on saturday, the 3d April 
instant, and was fixed for trial, as a court cause, for the 21st April instant. On 
saturday, the 17th April instant, the causes at issue on the jury docket being 
called, this cause was reached on that docket, and was fixed for thursday, the 
29th April, for which day it now stands fixed on the trial docket: But the 
cause being called for trial on the 21st on the court docket, the cousel for plain- 
tiff objected to going into the trial as above stated; and the court, in over- 
ruling the objection, makes the above statement of facts and dates, at the 
request of the parties. 

To the decision of the court as above the plaintiff, by counsel, excepted, and 
this bill is signed this day in open court, in the presence of both parties. 

The act of the legislature of February 10th, 1841, provides that the juries 
in the District, Parish, and Commercial Courts, sitting in the city of New Or- 
leans, shall be entitled to a compensation of one dollar for every case in which 
there is a verdict, to be charged as costs; but shall be advanced by the party 
when he files his petition or answer praying for a trial by jury, otherwise said 
prayer shall be disregarded and the case tried by the court,” &c. The title of 
the act of which this section forms a part is, ‘To create two additional sheriffs 
for the parish of Orleans, to fix the place of holding the courts of justice, and 
for other purposes,” the evil it intended to remedy was an accumulation of suits, 
and its object was to ensure a promptand efficient administration of justice ; so 
the preamble declares, and in the furtherance of which this provision relating 
to jury trial was enacted. 

This is nota general statute operating throughout the State, but exclusively 
confined to the courts in New Orleans. , It is exceptional and local in its opera- 
tion, and prima facie can hardly be considered as impugning any matter of 
right enjoyed by the citizen in other parts of the State; and for this reason, 
if there were no others, a strict and literal construction of its provisions in re- 
lation to such rights would be inadmissible. It is true that the right of a trial 
by jury in civil cases is not secured by the constitution ; but its importance as a 
right given by law and as a political institution, this court is not permitted to 
undervalue or overlook. 

The district judge determined that the plaintiff was not entitled to a trial by 
jury, because he had not advanced the jury fee at the time the supplemental 
petition for a trial by jury was filed. The statute provides that the jury fee shall 
be advanced when the petition or answer shall be filed, otherwise the prayer 
shall be disregarded. It makes no provision for any subsequent application 
for a jury trial, and a rigid construction would deprive parties of the right 
unless made when the petition or answer was filed. But we recognized the 
right of the party to a trial by jury after issue joined, on his application and 
payment of the jury fee. By the Code of Practice a jury may be prayed 
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for by a supplemental petition or answer, and the oniy requisite to its being 
granted, in cascs in which it is allowed by law, is, that it be presented ‘before 
the suit be set for trial,” the meaning of which clause is interpreted in the case 
of the Louisiana State Bank v. Ledoux et al., 2d Ann. Rep. 651. Code of 
Practice arts. 494, 495. 

The latter clause of the section quoted provides for the striking of causes 
from the jury docket, unless the party asking the jury shall advance the jury 
fee. The intendment of the statute was to clear and keep clear the jury 
docket from cases in which sham or fictitious defences were set up, as well as 
to relieve the citizens from the onerous and unnecessary duty of losing their 
time in vain and vexatious litigation, but not to make the right of parties to a 
jury trial dependant on the application at any specified time, inasmuch as that 
was regulated by the provisions of the Code of Practice regulating such ap- 
plications. Our construction is that the prayer for a jury ought to be disre- 
garded until the jury fee is paid, which must be done before the cause is fixed 
for trial; that the matter of time is merely directory, the statute not intending 
to deprive the party of the right in any serious defence, of which the test 
established was the payment of the jury fee. When a statute directs a thing 
to be done ata certain time, it does not necessarily follow that it may not be 
done afterwards. It would not be safe—it would be a dangerous precedent of 
construction, to hold that a right like this was taken away by a remote implica- 
tion, unsupported by the purpose, policy, or intendment of the act under 
consideration. Following the established rules for the interpretation of 
statutes we can come to no other conclusion than that, the judge erred in 
refusing to the plaintiff a trial by jury, he having applied for the same and paid 
the jury fee, at a time when the cause was not fixed for trial. 

The judgment appealed from is therefore reversed, and the cause remanded 
for a trial by jury; the appellees paying the costs of appeal. 


Brown v. MattHews, Executor, et al. 


Where a lease of land has not been recorded jn the manner required by law for absolute 
sales of real estate, the lease will be without effect as to purchasers from the lessor. 


Stat. 26 March, 1806, s. 1. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
A Conklin, for the plaintiff. Livingston, for the appellants. The judg- 
ment of the cuurt was pronounced by 

SuIpELL, 5 . The plaintiff purchased on the 7th of November, 1846, of Ma- 
lone, a lot of ground, with the buildings and improvements. Some buildings had 
been put upon this lot by Williamson, a lessee of the vendors of Malone. By. 
the stipulations of the lease, which does not appear to have been recorded either 
in the office of conveyances or of mortgages, the term was for three years, and 
expired on the Ist October, 1846. The lessors bound themselves that, “ at 
the expiration of the lease they shall purchase the improvements then existing 
on said lot, at the price at which they shall then be valued by two estimators, of 
which one shall be chosen by each of the parties.” Malone purchased the pro- 
perty from the lessors subject to the conditions of the lease, but after its expi- 
ration sold the property to Brown, without paying for the improvements. Wil- 
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liamson is dead, and Matthews, his testamentary executor, refused to deliver 
possession unless plaintiff would pay for the improvements which, he alleges, 
were of the value of $1,000. This action was brought to obtain possession. 
The court below decreed, ‘that the plaintiff have possession of the lot describ- 
ed in the petition, and that defendant remove the buildings and improvements 
from the same within ten days, or in default thereof that the same be removed 
by the sheriff." From this judgment the defendants have appealed, and the 
plaintiff asks its amendment in his favor, so as to authorize him to retain the 
buildings without making any compenéation for them. This answer was not 
however seasonably filed, as required by the Code of Practice, art. 890, and 
does not therefore require consideration. 

If the lease had been recorded in the manner provided for deeds of real 
estate (act of 1806), it would then have been our duty to enquire whether a 
purchaser from the lessor could claim to stand in a better position than the les- 
sor, who probably could not have asked a court to put him into possession at 
the expiration of the lease without doing equity by paying for the improvements. 
But by the neglect of registry the lessee has forfeited whatever right he might 
have had to this relief. 

We have been referred by the appellee to the cases of Andry v. Guyol, 13 
La. 8, and Diggs v. Green, 15 La. 416, and the articles of the Code there 
cited, for the purpose of supporting the claim of privilege set up by the appel- 
lants. Those were cases of workmen and furnishers of materials. Even if 
the lessee could be comprehended in those gprs upon which point we 
express no opinion, yet where the amount exceeds the sum of $500, registra- 
tion is necessary for the preservation of the privilege. Civil Code, 3239. 


Judgment affirmed. 





Suet. v. Ricuror et al. 


The verdict of a jury on a question of fraud will not be set aside bat for manifest error. 

Where one who was the principal agent in effecting a sale of lands does not inform the pur- 
chasers of the fact of his being a part owner. such omission or concealment, whatever may 
have been its motive, is not such a fraud as will avoid the contract, where the purchasers 
have sustained no damage in consequence, and nothing has happened in consequence of 
such omission which would not have happened without it. 


PPEAL by the plaintiff from a judgment of the District Court of Ascen- 
A sion, Randall, J. Beatty and Grymes, for the appellant. Jisley and 
Preston, for the defendants. The judgment of the court was pronounced by 

Rost, J.* All the questions raised in this litigation, in relation to the title 
“of Rightor and wife to the land in controversy, were finally determined in their 
favor, in the case of Rightor v. Kohn et al.16 La. 501; and moreover the title 
has been expressly admitted in argument to be satisfactory. 

The case, as it is presented to us, involves a naked question of fraud, upon 
which the defendants have obtained the verdicts of two juries. Verdicts on 
issues of fraud have invariably been held by our predecessors and ourselves as 





*Siiwext, J. did not sit on the trial of this case, on account of relationship to the 
plaintiff. 
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entitled to great deference, and have never been set aside on appeal, except for 
manifest error. Our only enquiry, therefore, will be whether manifest error 
has been shown. Beaulieu et al. v. Furst, 1 Ann. Rep. 56. The fraud is 
alleged to consist in this : 

1st. That the plaintiff was induced to purchase one undivided ninth of cer- 
tain waste lands described in his petition for an injunction, at the urgent 
instance and recommendation of Henry T. Williams; that Williams held at 
the time the office of Surveyor General of the United States ; that he resided 
in the neighborhood of said lands; averred himself to be well acquainted with 
their character and value; represented them as well worth the price given for 
them, and stated that more than two-thirds thereof were high and fit for cul- 
tivation ; that to deceive the plaintiff, he offered to become, and did actually 
become, interested in the purchase of one undivided ninth. 

2d. That while Henry T. Williams was making these representations, which 
the plaintiff declares to be false, and which he avers mainly induced him to 
enter into the contract. he, Williams, was in truth a secret partner of the ven- 
dor Rightor, and jointly intérested with him in that portion of the land acquired 
from Conway and Laville, amounting to 40,000 acres or upwards, and was in 
fact employed by Rightor and wife to procure the sale to the plaintiff and his 
co-purchasers. : 

3d. That the said Henry T. Williams fraudulently concealed from the plain- 
tiff his interest in the land; that, in pretending to become ipterested for one 
ninth, he was in fact vender and vendee to the knowledge and with the conni- . 
vance of the defendants, who retained an equal share in that ninth, and that 
the plaintiff never discovered the fraud till 1842, long after the trial of the case 
of Rightor v. Kohn etal., already referred to. , 

The material facts are as follows: The plaintiff and others entered into an 
agreement in writing with the defendants to purchase the lands in controversy 
at the price of $2 50 per superficial acre, and stipulated therein that a notarial 
act should be passed when the quantity of land sold was ascertained by a sur- 
vey, and the purchasers satisfied as to the title. The plaintiff bimself, being 
an attorney-at-law of high standing in his profession, was selected by his co- 
purchasers to examine the titles, and, upon his favorable report, the purchasers 
acknowledged them to be satisfactory. After this acknowledgment, the promise 
to sell of Righior was binding upon them. The apparent legal title was in 
Rightor, and, after he signed this contract Willams was divested of all inter- 
est in the land ; whatever equitable claim he may have had was against Rightor 
alone for his share of the proceeds of the portion acquired from Conway and 
Laville. His rights as well as the obligations of the purchasers, were fixed by 
this contract. 

The circumstance that the parties interested inthe purchase permitted Wil- 
liams to become interested ff one ninth in the notarial act of sale, passed some 
months afterwards, does not, in our opinion, place him in the position of ven- 
dor.and vendee. That very act states that the other parties bad already pur- 
chased the land, and, if they had, Williams had no interest in it at the time he 
became a partner. We are satisfied that he was permitted by the other pur- 
chasers to share in the speculation, under the belief that, from his vicinity to 
the land, his habits and his pursuits, he would be a valuable auxiliary to carry 
it to a successful result; and that he himself entered into it under the influ- 
ence of the popular delusion prevailing at the time, and firmly believing that 
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he would realise his share of the million of dollars of profits, promised to the Susets 
company by one of its members, the engineer Zimpel. Had Williams uottaken picurog. 


this interest, the other parties were bound for the whole ; and the fact that he 
did take it is inconsistent with the fraudulent intent charged to him, and shows 
that he believed the land worth the price paid for it: If in reality it was not 
worth that price, the interest which he took diminished the loss of the other 
parties instead of being an injury to them. 

But it is contended that it has been shown that the plaintiff and his co-pur- 
chasers entered into the first contract with Rightor, on the representations of 
Zimpel, one of the members of the company, now absent from the State, who 
told them that he derived his information as to the nature and value of the Jand 
from Henry ‘I’. Williams. Two juries have passed upon this evidence without 
giving it faith, aud We cannot say that they erred. Evidence to prove fraud 
must be strong, consistentand unimpeachable. Follain et al. v. Dupre et al., 11 
Rob. 458. 2 Robs 47,94, The evidence adduced in this case is hearsay, 
coming from a person who is still alive. If he, and the witnesses who relate 
his declarations, were without interest in the event of the suit and the questions 
at issue, hearsay evidence would be incompetent to establish the specific fact 
alleged. ts intrinsic weakness, its incompetency to satisfy the mind as to the 
existence of the fact, and the frauds which might be practised under its cover, 
combine to support the rule that hearsay evidence is totally insufficient. The 
principle of this rule is, that such evidence requires credit to be given to a 
statement made by a person who is not subjected to the ordinary test enjoined 
by the law for ascertaining the correctness and completeness of his testimony ; 
ngmely, that oral testimony should be delivered in the presence of the court, or 
a magistrate, under the moral and legal sanction of an oath, and where the 
moral and intellectual character, the motives and deportment of the witness 
can be examined, and his capacity and opportunity for observation, and his 
memory, can be tested by a cross-examination. Such evidence moreover is 
very liable to be fallacious, and the persons communicating it are exposed to the 
danger of a prosecution for perjury. This rule applies though the declaration 
offered in evidence was made upon oath, in a proceeding where the parties were 
not the same. 1 Greenleaf, Evidence, nos. 99, 124,125. But when it is con- 
sidered that Zimpel was himself one of the purchasers, and that his pretended 
declarations are supported exclusively by the evidence of the others, no doubt 
can exist that the jury properly exercised the discretion vested in them. 

A bill of exceptions was taken tothe opinion of the judge admitting that 
testimony, on the ground that as the mortgage given to secure the price is indi- 
visible, every part of the land sold is affected to the payment of the note sued 
on, and the witnesses have a direct interest in the event of the suit. This 
question is by no means free from difficulty. But as we concur with the jury 
that the evidence is insufficient and inconclusive, it is unnecessary to deter- 
mine it. 

It is not material to ascertain the object which Williams may have had in 
view in not informing the other purchasers of his connection with Rightor. 
That connection appears to have been generally known, and had it not been, if 
they have sustained no damage in consequence of it, and nothing has happened 
which would not have happened without it, this omission or concealment on the 
part of Williams, whatever be its motive, is not such a fraud as would avoid 
the contract against the defendants. 
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This purchase was one of the wild speculations so common at the time it 
took place, not creditable perhaps to the wisdom of the parties concerned, but 
unattended, in the opinion of the jury, with any circumstances tending to im- 
peach their honesty or good faith. If three-fourths of the land had been fit for 
cultivation, as it is alleged Williams represented it to be, it could not have been 
purchased at any time for the price given for it. It was originally granted to 
the front proprietors for the cypress timber that is on it, and it is well known 
that cypress swamps are not fit for cultivation. The object of the purchasers, 
as shown by the letter of the plaintiff to Williams and by other evidence, was 
to make the timber available by the extension of the New Orleans and Carroll- 
ton railroad through it, and by the branches it was authorized to extend to the 
Mississippi river. A plantation situated in front of the lands was purchased 
for that purpose at an enormous price by the company, and the circumstance 
that Williams joined in that purchase may well have been considered by the 
jury to be conclusive as to his delusion and good faith in the entire adventure. 

More than two years after the purchase, and after the company had had a 
survey of the land made in such a manner as to ascertain its true character, the 
plaintiff had repeated conversations with the surveyors employed to make it, 
and was’ informed by them of the nature and quality of the land. He expressed 
neither surprise nor disappointment at the information thus received,-but, on 
the contrary, continued to assert, on the strength of it, that the purchase was a 
most desirable one, that the company would erect saw-mills, establish lumber- 
yards on the river, and. zealize immense revenues from the timber alone, be- 
sides establishing plantations afterwards ; though he did not put entire faith in. 
the assurance given him by Zimpel, that their profits would exceed one million 
of dollars, considering Zimpel as rather a visionary man. 

The revulsion in progress at the time these declarations were made, and the 
suspension of the Carrollton Bank, defeated the speculation. But the parties 
have had the benefit of it, and nothing in the record would authorize us to say 
that the jury erred in coming to the conclusion that they received what they 
bargained for. Thorn v. Beaman, 1 Ann. R. 270. Hail v. Brashear, 2 Aun. 
R 392. Judgment affirmed. 





Kewtiam v. Riprey. 


The only test as to the effect of a decree as res judicata is its finality as to the matters 
embraced in it, and its having the requisites prescribed by art. 2265 of the Givil Code. 


PPEAL from the District Court of Carroll, Copley, J. Thomas and Sny- 
der, for the appellant. Dupuy, for the defendant, The judgment of 

the court was pronounced by 
Rost, J. This is the third time this case hasbeen before the Supreme Court. 
The first time, the question of title was determined in favor of the plaintiff, and 
the case remanded for the purpose of ascertaining the value of the improve- 
ments, and of the rents and profits since the institution of the suit. 3 Rob. 
138. The second appeal was from a verdict and judgment fixing the enhanced 
value of the land at $1,833, above the value of the fruits assessed at $600. 
This judgment was set aside as exorbitant, and as including the buildings, with- 
out giving the plaintiff the option, under art. 500 of the Civil Code, to pay for 
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the labor and materials employed in their construction, or to require their demo- 





lition. The case was again remanded. 12 Rob. 44. On the last trial the: 


plaintiff elected the demolition of the buildings, and the jury returned a verdict 
against him, for $1,913. He has appealed from the judgment rendered in 
conformity with this verdict. 

It was contended in argument by his counsel that the decision of the court 
that, so far as the improvements had added to the value of the land, over and 
above the fruits since the institution of the suit, the defendant was entitled to 
be paid by the party evicting him, is not conclusive against the plaintiff, and that 
it is erroneous, this not being a case in which the defendant can recover the 
value of improvements made by him. 

We think the decision final. The right of the defendant to recover was 
passed upon and expressly recognized; but as the evidence in the record was 
insufficient to enable the court to fix the amount to which he was entitled, the 
case was remanded for that purpose alone. ‘ The only test as to the effect of 
a decree is its finality as to the matters embraced in it, and its having the re- 
quisites of art. 2265 of the Civil Code. Succession of Durnford, 1 Ann. 92. 

On the merits, the last jury acted in open defiance of the directions given 
by the Supreme Court. The tendency of all such exhibitions is to bring the 
administration of justice into contempt, and we will take care that they be not 
renewed in this case. The evidence establishes the quantity of land cleared at 
the time of the institution of the suit to be thirty acres, and the enhanced value 
to those thirty acres by the clearing to be per acre, making the value of the 
improvements, exciusive of the buildings, $600. Deducting from this amount 
the lowest rate of rent proved by the witnesses, since the institution of the 
suit, and making full compensation for the fences and enclosures which the jury 
may have taken into account, we are satisfied that the balance due the defend- 
ant cannot exceed $350. 

It is therefore ordered that the judgment be reversed, and, proceeding to 
give such a judgment as should have been rendered in the first instance, it is 
further ordered that the defendant recover from the plaintiff the sum of $350, 
for the value added to the land in controversy by his improvements, except the 
buildings, over and above the fruits since the institution of the suit. It is fur- 
ther ordered that one-half of the costs in both courts be paid by the plaintiff, 
and the other half by the defendant, . 
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JENKINS v. GrBson. 


A patent issued by the United States for public lands, is conclusive proof that the party in 
whose favor it was issued had complied with the requirements of the act of Congress, as 
to making improvements on the land, Kc. 

Improvements made upon the public lands of the United States, where the party making 
them is not in a situation to avail himself of the pre-emption laws, cannot form the object 
of acontract. Arts. 1885,1886 of the Civil Code limit the rule contained in art. 1960, that 
no one ought to be permitted to enrich himself at the expense of another, to cases in which 


the alleged benefit arises from a lawful act. From unlawful acts, though they may have . 


proved beneficial to others, no rights not expressly authorized by law can arise. 


PPEAL from the District Court of Madison, Selby, J. A. Pierse, for the 
plaintiff. Stacy and Sparrow, for the defendant. The judgment of the 
court was pronounced by 
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Rost, J. The question which this case presents is, whether the purchaser 
of an improvement on the public lands, who owns a plantation in this State and 
resides out of it, can maintain an action for its value against the subsequent 
purchaser of those lands from the United States. The court below was of 
opinion that the plaintiff could maintain such an action, and accordingly gave judg- 
ment in his favor, The defendant appealed. 

The plaintiff, not residing upon the land in person, and having a plantation 
adjoining it, was not in a situation in which he could avail himself of the pre- 
emption Jaws passed by Congress in favor of actual settlers; and, if it were 
necessary to the decision of the sase, it is also shown that all the previous pos- 
sessors were mere trespassers, and could have no hope, intention, or expec- 
tation of acquiring a title by virtue of their possession. As long as it continued 
they and the plaiatiff were liable to be expelled from the land by the marshal, 
and to be fined and imprisoned. 1 Land Laws, p. 256. Had the United 
States resorted to this remedy, the plaintiff could not surely have set up a 
claim for indemnity. Instead of this, they have transferred to the defendant 
their title and possession, unimpaired by any act of the plaintiff’s, thus enabling 
him to expell the said plaintiff by a different proceeding, and it is not perceived 
how this transfer can create rights or obligations whieh did not before exist. 

It is alleged that the defendant did not himself improve the land. This is an 
inquiry into which we do not feel ourselves at liberty to go. We cannot inter- 
fere with the acts of the government of the United States alienating the public 
domain, nor say that the patents issyed by them were granted upon insufficient 
evidence. The patent of the defendant is conclusive upon us, that he fulfilled 
the requisitions of the acts of Congress. 

Improveni@uts made upon the public lands, where the party making them is 
not in a situation to avail himself of the pre-emption laws, cannot form the vb- 
ject of @ contract. The object of a contract must be possible, by which is 
meant physically or morally possible. ‘The possibility must be determined not 
by the means or ability of the party to fulfil his agreement, but by the nature of 
the thing which forms the object of it. ‘That is considered as morally impos- 
sible, which is forbidden by law; and all contracts having such an object are. 
void. C, C. arts 1885, 1886. These articles limit the rule contained in art. 
1960, that no one ought to be permitted to enrich himself at the expense of an- 
other, to cases in whicl the alleged benefit arises from a lawful act. From 
unlawful acts, although they may have proved beneficial to others, no rights not 
expressly recognized by law can arise. 

We are satisfied that the view we have taken of the rights of the parties in 
this case is in strict accordance with our own laws, and the necessary conse- 
quence of the powers of the United States over the public domain. We be- 
lieve that by putting anend to speculation, it will materially benefit the actual set- 
ter, who occupies and improves public land in good faith, under the expectation 
of making it his own. 

The judgment is, therefore, reversed ; and it is ordered that there be judg. 
ment in favor of the defendant, with costs in both courts, 
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Roserts v. SmitrH et al. 


An attorney at law, in whose hands a note has been placed for collection, has no power, by 
an agreement made out of court, to give an extension of time to the principal obligor, 
where the immediate legal consequence would be, if the act were valid, to release the 
sureties on the note. 


PPEAL from the District Court of Concordia, Farrar, J. This was an 
action against. three makers of a promissory note,two of whom were 
proved to have executed it as sureties. The note was in the following words : 
** Concordia, 22 Nov. 1838. 
‘$1861 60. On the twelfth day of February next (1839), we, or either of 
us, promise to pay to Brander, McKenna and Wright, or order, at the Com- 
mercial Bank of Natchez, Mississippi, eighteen hundred and sixty-one 60—100ths 
dollars, for value received, and interest at the rate of eight per cent per an- 
num, from maturity until paid. 
Wa. Sipyey Sirs, 
Exisan Smita, 
Epwp. Sparrow, Security.” 
The judge of the District Court gave judgment against the defendants, in 
solido. The nature of the defence will appear from the following rea- 
sons given by the lower court for its judgment: “The most importrat ques- 
tion presented to the court for its decision in this ¢ ¢aseis; whethefan attorney 
at law in whose hands a note has been placed far collection has the power to 
give an extension of time, by an agreement made out of court, to the principal 
obligor, when the immediate legal consequence of such extension is a release 
of the sureties from all liability on the obligation. The court is of opinion that 
such an act is not one of mere administration, but is one which can only be 
done by the owner himself, or some one to whom he has specially delegated 
the power, but is not within the scope of the general powers of an attorney at 
law. The note in question was never sued on by the attorney, Barrow, and he 
only acted under such powers as resulted from his havjpg the note in his hand 
for collection as an attorney at law. The evidence does not satisfy the court 
that there was any subsequent ratification, either express or constructive, of 
the act of the attorney by his client, the plaintiff.” The defendants appealed. 
Stacy, for the plaintiff. Thomas, for the appellants. The judgment of the 
court was pronounced by 
Eustis, C. J. For the reasons given by the judge of the District Court, 
this judgment is affirmed, with costs. 





Oxp v. CHAMBLIss. 


Where under an execution, issued on a judgment rendered on a joint and several] note 
against two debtors, one of whom was surety for the other, property is sold at a credit of 
twelve months and parchased by the principal debtor, the surety,on the twelve-months’ 

bond, on paying it, will have no recourse against the other debtor, who was merely a sure- 
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ty. Per Curiam: A surety ona twelve months’ ‘bond, on paying it, acquires no right 
whatever beyond the contract itself to which he was a party, and no interest in the judg- 
ment under which the property was sold for which the bond was given. This rule applies 
where a defendant becomes a purchaser and gives his bond, as well as tocases in which 
the purchasers are strangers to the original suit. 


PPEAL from the District Court of Carroll, Copley, J. Short and Bryan, 

\. contended that the judgment of the lower court should be reversed, and 

one rendered in favor of the plaintiff, citing Civil Code, arts. 3021, 3022, 3023. 

1 Domat, 401, ss. 1, 2. Browder and Bemiss, for the defendant. The judg- 
ment of the court was pronounced by : 

Eustis, C. J. In July, 1840, Rufus Bliss obtained judgment on a joint 
and several note draign by Felix Bosworth and Robert J. Chambliss, for $725, 
with interest. On an: execution issued, a lot of ground in the town of Provi- 
dence was sold on a credit of twelve months, and Bosworth became the pur- 
chaser for $500, aad gave the plaintiff Old, as his surety in the bond, under the 
statute. But the amount of the bond was for $1075, for which the bond recites 
the lot to have been sold. This discrepancy between the sheriff’s return, in 
which the price is given, and that recited in the bond, is not explained. The 
plaintiff sues Chambliss for the amount he has paid on the twelve months’ bond, 
and claims to be subrogated to the original judgment against Chambliss and his 
right to issue executionthereon. There was judgment for the defendant, and 
the plaintiff has appealed. 

We decided in the case of Trent v. Calderwood, 2 Ann. R. 942, that the su- 
rety on a twelve months’ bond, on paying it, acquired no rights whatever beyond 
the interest itself to which he was a party, and no interest in the judgment 
under which the property was sold for which the bond was given. 

We took occasion recently to review the authorities relating to the subject of 
subrogation on payment, and were satisfied that the principles on which we de- 
cided the case of Trent v. Calderwood were correct. Tardy v. Allen, ante 
p. 66. 

The counsel for the plaintiff has contended that from the informality in the 
bond it resulted that, the plaintiff made a bond fide payment on account of 
Chambliss as well as on account of Bosworth, of which Chambliss has had the 
benefit, and for which he ought to indemnify the plaintiff. Even under that 
hypothesis the plaintiff gould only have the rights of Bosworth, had he direct- 
ly paid the original judgment; and Bosworth himself, had he paid the original 
note, could have no recourse against Chambliss, for the latter was merely his 
surety, and had no connection with the debt for which the note was given. 

It is also contended that the rule laid down in the case of T'rent does not ap- 
ply to a case in which a defendant becomes a purchaser and gives his bond, but 
relates only to cases in which the purchasers are strangers to the original suit ; 
but we think there is no distinction in fact as to the obligations and rights of 
parties in the two cases. Judgment affirmed. 





CopLey v. ConrINneE. 


The right to proceed by rule implies the pendency of a suit between the parties, and is con- 
fined to incidental matters which arise in the progress of the contestation, except in cer- 
tain cases in which a summary proceeding is expressly allowed by law. 
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PPEAL from the District Court of Carroll, Selby, J. Short, for the ap- 
A pellant. Caldwell and Sparrow, for the defendants. The judgment of 
the court was pronounced by 

Rost, J. Copley purchased an improvement on the public lands, which 
he sold to Conine for three bales of cotton, without ever having taken actual 
possession of it. Conine went upon the land, but soon after ceased to occupy 
the improvement purchased from Copley, and made on the same quarter sec- 
tion another settlement, which he occupied till he sold it to Templeton. Con- 
ine having failed to deliver the three bales of cotton, Copley instituted an action 


for the recision of the contract, in which a judgment was rendered in bis favor, ‘ 


A writ of possession subsequently issued, on which the sheriff returned, ‘+ Unsat- 
isfied in any way the same having expired.” The plaintiff then took what he 
calls arule upon the sheriff, Templeton, and Conine, to show cause why they 
should not surrender the improvement, or pay him in solido the sum of one 
thousand dollars, this being the price which he alleges Conine received from 
Templeton for it. There is also a prayer for general relief, and for citation. 
Templeton and the sheriff excepted to this form of proceeding, on the ground 
that they were strangers to the original judgment; that it is not res judicata 
as tothem; that the matters complained of are not such as can be litigated in 
a rule ; and that the plaintiff must proceed against them by a direct action. 
This exception having been overruled, the defendantsreserved it, and answered 
to the merits. On the trial it was proved that Templeton had never occupied 
the settlement claimed by Copley, and that when the sheriff came to execute 
the writ of possession he was perfectly willing that it should be executed 
within the limits of that settlement. Why the sheriff, under those circum- 
stances, returned the writ unsatisfied, is a mystery to us. 

A final judgment was rendered in favor of the sheriff and T'empleton, and a 
judgment as in case of non-suit in favor of Conine ; from both of which, the 
plaintiff appealed. 

The court below erred in overruling the exception. The right to proceed 
by rule implies the pendency of a suit between the parties, and is confined to 
incidental matters which may arise in the progress of the contestation, except 
in certain cases where a summary proceeding is expressly allowed by law. 
Thomas v. Bourgeat, 6 Rob. 437. 9 Rob. 394. 10 Rob. 136. 

If the real object of the rule had been to obtain possession of the improve- 
ment claimed, it was unnecessary. The plaintiff already had the remedy of 
the writ of possession, which he could execute against all parties who acquired 
actual possession after the institution of this suit, and the judgment on the rule 
could give him no more. But it is evident that this was a speculative proceed- 
ing—an action of damages in disguise, which, if sustained, without the consent 
of the defendants, would effectually deprive them of the legal right of trial by 
jury and of the advantages incident to ordinary proceedings. 

As, however, the judgment on the merits is clearly right, and the defendants 
have, on that hypothesis, waived their exception and asked that it be affirmed, 
we believe that the ends of justice will be promoted by decreeing accordingly. 

: Judgment affirmed. 


207 
Copley 


v 
ConineE. 











SUPREME COURT OF LOUISIANA, 


Davis v. Spurtock et al. 


An action for damages for the breach of a contract cannot be maintained without proof of 
the defendant’s having been put in default; bat when the plaintiff claims a specific per- 
formance of a contract for the delivery of a certain article, or, in the alternative, the value 
of the article, proof of a putting in default is not required. The claim for a specific per- 
formance may be united in the same action with a demand of damages. Per Curiam: The 
commencement of the suit forthe performance put the defendant in default as to the 
damages; and, on ‘a failure to comply with the contract, the court was authorized to render 
a judgment for damages. C. C. 1905. 


PPEAL from the District Court of Carroll, Selby, J. Bryan and Thomas, 
for the plaintiff. Browder, for the appellant. The judgment of the court 
was pronounced by 

Kine, J. This suit is brought on a joint and several promissory note, 
made by R. § J.-Spurlock to the order of Ellis, who transferred it by endorse- 
ment tothe plaintiff. It is given for the delivery of a quantity of cotton, at a 
place named in the note. The plaintiff claims the delivery of the cotton, or 
the payment of its value. The defence pleaded in the lower court was a 
general denial. A judgment was rendered against the defendants, in solido, 
for the value of the cotton, and J. Spurlock has appealed. 

The execution of the note, and the value of the cotton, are admitted. But 
the appellant contends in this court, that the demand of the value of the cotton 
is a claim for damages, and that he has not been put in default, which was a 
condition precedentto a recovery. If this were an action merely for damages 
for the breach of the contract, there would be force in the objection. But the 
plaintiff has instituted his suit upon the original contract, claiming a specific 
performance. The value of the cotton is only asked for in the alternative, un- 
der the interpretation givéu to the 1905th article of the Code, the two demands 
may be united in the same action. The commencement of the suit for the 
performance put the defendant in default in relation to damages, and, upon the 
failure of the obligors to comply with the contract, the court was authorized to 
render a judgment for damages, which was the value of the cotton. CU. C. art. 
1905. 18 La. 512. 7 La.193. The evidence shows that the defendants 
were at no time prepared to deliver the cotton at the place indicated in the note. 


Judgment affirmed. 





PatmER v. Moore. 


A bankrupt discharged under the act of Congress of 19 August, 1841, who wishes to avail 
himself of his certificate, must plead it specially. ; 

A bankrupt who has failed to plead his discharge under the act of Congress of 19 August 
1841, in defence to an action against him, cannot avail himself of it as a means of arrest- 
ing, by injanction, the execution of the judgment against him. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Johnson, for the plaintiff. Stockton and Steele, for the appellant. The 
judgment of the court was pronounced by 
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Kine, J. In April, 1842, a suit was instituted by Stevens against Welling- 
ton, for the recovery of a slave. Wellington called in warranty his vendor 
Palmer, who is the plaintiff in this action. Palmer was regularly cited, but 
made no appearance. Defaults were taken against him both by the plaintiff in 
the action, and by Wellington, the vendee, the first in March, 1844, and the 
second in February, 1845. The case came before this court in May, 1846; 
when a final judgment was rendered against Wellington for the delivery of the 
slave, and in favor of Wellington against his warrantor, Palmer, for $500, the 
price of the slave. 1 Ann. Rep. p.72. The present defendant, Joseph H: 
Moore, subsequently purchased, at a sheriff’s sale, the judgment obtained by 
Wellington against Palmer, and caused a fieri facias to issue thereon, the exe- 
cution of which Palmer has enjoined in this action, on the ground that the debt 
for which the execution issued existed previous to his discharge in bankruptey. 
On this ground the injunction was maintained in the court below; and the de- 
fendant has appealed. 

It appears that Palmer commenced his proceedings in mashistiae on the 
5th of August, 1842, and received his certificate of discharge on the 20th May, 
1844, prior to the rendition of the first judgment against hiw, and indeed prior 
to the entry of the second default. His obligations as warrantor arose before 
he applied to be discharged as a bankrupt, and nothing before us shows that 
Wellington, to whose rights Moore has succeeded, figured on his schedule as a 
creditor, or had notice of his proceedings in bankruptey. This discharge is 
relied on by the plaintiff as a complete bar to the debt. Moore, the present 
defendant, contends that Palmer could only have availed himself of his discharge 
in bankruptey by pleading it in bar of the original action, and this is the only 
question which the case presents. 

The english rule appears to be settled that, a bankrupt who intends to avail 
himself of his certificate, will be required to plead it specially. 12 East. Rep. 
p- 667. 1 Chitty’s Pleading, p. 473. The necessity for pleading it under our 
system is equally imperative. The debtor, as has been correctly urged by the 
appellant’s counsel, is not more completely relieved by the effect of his dis- 
charge in bankruptcy, than he would be by an actual payment, which éntirely 
extinguishes the debt. Yet in order to avail himself of the payment as a de- 
fence, it must be specially pleaded before final judgment. For by our settled 
jurisprudence an injunction will not issue to arrestan execution on grounds that 
might have been pleaded in defence before judgment. 1 Ann. Rep. 284. 8 La. 
101.. The plaintiff having failed to plead his discharge in defence in the original 
suit, cannot now avail himself of it as a means of arresting the execution of the 
judgment against him. 

It is therefore ordered that the judgment of the District Court be reversed. 
It is further ordered that the injunction obtained by the plaiatiff be dissolved ; 
the plaintiff paying the costs of both ecurts. 








SELBY v. GIBSON. 


It is not necessary in order to impeach, on the grounds of fraud or wilfal concealment of 
property, the certificate of a bankrapt obtained under the act of Congress of 19 August, 
1841, that the grounds of impeachment should be set forth by plea; it is enough that there 
be prior reasonable notice to the bankrupt, specifying in writing such fraad or conceal- 


ment. Actof 19 August, 1841, s. 4. or 
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PPEAL from the. District Court of Carroll, Copley, J. Selby, pro se. 
‘Stockton, on the same side. Browder, for the appellant. The judgment 
of the court was pronounced by 

Supe, J. The plaintiff sues upon two notes of the defendant, due in 
1840. The defendant pleaded the general denial, prescription, and a bankrupt 
discharge. ‘That the indebtedness once existed is fully proved. Our attention 
therefore will only be directed to the special grounds of defence. 

“Vhe plea of prescription cannot be sustained. The evidence of acknow- 
ledgments within five years from the maturity of the notes is ample. 

The defendant has established his discharge in bankruptcy, by the production 
of a certified transcript of the record of the United States District Court in 
Mississippi. By this evidence it appears that the defendant presented his peti- 
tion of voluntary bankruptcy, on the 16th February, 1843. He was decreed a 
bankrupt on the 1st May, 1843. He had his final hearing, and was discharged, 
on the 7th November, 1843. His schedule of property consisted of certain 
lands in Washington and Warren counties in Mississippi,some cattle, furniture, 
&c., claims amounting to about $4,000,and eleven slaves stated to be in Warren 
county. For the purpose of defeating the bankrupt discharge the plaintiff of- 
fered an agreed statement of what certain witnesses, if present, would testify. 
This statement was in writing, and the facts which it was admitted that the 
witnesses would swear to, if present, are thus set forth: 

“That the defendant Ambrose Gibson, owned and resided on the plantation 
on which he now lives, rising two thousand five hundred acres first rate !and, 
being on the Mississippi river, some seven miles above the town of Lake Pro- 
vidence, on the opposite side of the river, from some time up to, or about, the 
tenth day of January, 1843, when he passed an act of sale for it, and upwards of 
thirty-seven effective slaves, to his brother Tobias Gibson. That after said 
sale, said Ambrose Gibson still remained in possession of said plantation and 
slaves, and used the crops raised thereon for his own benefit, until on or about 
December 15th, 1843, when said Tobias Gibson resold said plantation, lands» 
and slaves back again to said Ambrose Gibson, said Ambrose Gibson always 
remaining in possession thereof, from some time ia or before the year 1842, up 
till the present time, and that he is still in possession thereof, and owner there- 
of. That said land and slaves are worth an average paid for land and slaves; 
and that a sufficient quantity of said land is ordinarily well improved to work, 
some say, fifty slaves in raising crops, without any further clearing. That 
said plantation, land and slaves, and improvements thereon, are worth $50,000, 
and were worth nearly about the same amount, in January, 1843. That said 
defendant Ambrose Gibson, is now in affluent circumstances, worth at least 
some $50,000 or $100,000. That the price of the said sale from Ambrose Gibson 
to Tobias Gibson, of January 10th, 1843, was stated to be $45,000, and that the 
sale of December 15, 1843, was stated to be $60,000 cash, which was said to 
have been paid ‘at and before the signing’ of the said sale. The other sale of 
January 10th, 1843, was said to be for ‘money then due said Tobias Gibson 
from said Ambrose Gibson.” 

This statement was offered in evidence and received by the court; and the 
only objection made by the defendant is presented as follows, by the bill or me- 
morandum of exceptions: ‘‘ The defendant’s counsel objects to the testimony 
of said witnesses, Parks, and the clerk and sheriff of Issaquenacounty, named 
on the part of the plaintiff to prove the sale from defendant to Tobias Gibson, 
and from Tobias Gibson to defendant, as it would be proving title by parol. 
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The testimony of the above witnesses is objected to because it is inadmissible 
under the pleadings, and because it is irrelevant.” Before considering the 
exceptions thus taken it is proper to notice that, on the Ist December, 1847, 
the cause was tried apparently ex parte, the plaintiff only offering in evidence 
the notes, and the testimony of a witness, and a letter to prove acknowledg- 
ments of the defendant. On the 3d December, 1847, the cause was reopened, 
when the defendant offered the transcript of the bankrupt proceedings, and the 
plaintiff then offered the agreed written statement. 

The first exception to be considered is, that which involves the admissibility 
’ of the testimony under the pleadings. The 4th section of the bankrupt law, 
which in our opinion controls this question, declares that the discharge and cer- 
tificate when duly granted shall in all courts of justice be deemed a full and 
complete discharge of all debts, contracts, and other engagements of such bank- 
rupt which are proveable under the act, and shall and may be pleaded as a full 
and complete bar to all suits brought in any court of jurisdiction whatever, and 
the same shall be conclusive evidence of itself in favor of such bankrupt, unless 
the same shall be impeached for some fraud or wilful concealment by him of 
his property or rights of property as aforesaid, contrary to the provisions of 
this act, on prior reasonable notice specifying in writing such fraud or conceal- 
ment. It will be observed that the act of Congress does not require that the 
grounds of impeachment be set forth by plea. It suffices if a reasonable notice 
and specification in writing be communicated to the defendant. The bill of 
exceptions therefore to the introduction of testimony tending to impeach the 
discharge as inadmissible under the pleadings, in other words because fraud had 
not been pleaded, was not well taken. If the exception had been taken upon 
the ground of the want of prior reasonable notice in writing, specifying the 
fraud or concealment, the bill of exceptions on its face would have been tenable; 
and it would then have been our duty to enquire whether the record did not 
furnish satisfactory evidence that the defendant had been notified of the grounds 
of impeachment. We think it proper to ‘hold the defendant strictly to the ex- 
ception as taken, from a consideration of the manner of the trial and proceed- 
ings. If the defendant had excepted upon the ground of want of notice, the 
plaintiff would have had an opportunity of showing the circumstances under 
which the cause was reopened for the defendant’s benefit, and the agreed state- 
ment prepared. The circumstances of the case do not indicate surprise, nor 
appeal to the equitable discretion which the court might in a doubtful case be 
permitted to exercise in the furtherance, or for the more secure administration, 
of justice. The objection of irrelevancy is clearly untenable. 

The remaining ground of exception goes only to so much of the testimony as 
proves by parol the sale by the defendant to Tobias Gibson, and the reconvey- 
ance by S'obias Gibson to the defendant. If it be conceded that the exception 
was well taken, it merely excludes from the agreed statement the fact of those 
conveyances, but leaves a statement which, unaided by proof of the convey- 
ances, is sufficient to defeat the bankrupt’s discharge. It proves that for a 
considerable time prior to his bankruptcy the defendant owned and possessed a 
large plantation and thirty-seven effective slaves ; that his possession was unin- 
terrupted from that time down to the trial of this cause ; that he used the crops 
for his own benefit during the peudency of the bankrupt proceedings ; and that, 
although certificated as a bankrupt in December, 1843, he was a man of large 
fortune in 1847. Upon comparing these undisputed facts with the bankrupt’s 
schedule we find it questionable at best whether the plantation is comprehend- 


211 


Sever 








Seusyr 
® 





SUPREME COURT OF LODISIANA, 
ed among the lands there described, and the fact is indisputable that instead of 


thirty-seven effective slaves the schedule exhibits eleven only. Of these all the 


grown slaves are females ; the residue are young children. 

The defendant therefore is involved in a dilemma which is fatal. If he in- 
sist upon the exclusion of the parol proof of the sale by himself to Thomas 
Gibson and of the reconveyance by Tobias Gibson to himself, then he owned 
and possessed at the time of his bankruptcy property which he did not surren- 
der. If, onthe contrary, those conveyances and their contents are proved, we 
cannot consider them, under the continued possession and other circumstances, 
as real or bond fide. In either view then the discharge has been‘successfully 
impeached, See the case of the City Bank y. Banks, 1 Ann. R. 418. 

; | Judgment affirmed. 





Ricks v. Goopricu, Curafor. 


The effect of a deed of trust executed in another State, conveying land situated in that State, 
and recorded in the parish in which the land lies, must be determined by our laws. C. C. 
10. Such an instrament, being an agreement by which mortgaged property is authorized 
to be suld extra-judicially,is not valid under oar lews so far as third persons are concerned, 
whatever may be its effect between the parties. 

Under the roman law, a power to a mortgagee to sell without judicial authority would have 
been valid, and a sale, after public advertizements and" notice to debtors, made under the 
forms required, would have given a good title to a bond fide parchaser; but with our hypo- 
thecary system the validity of such a power would be incompatible. 


PPEAL from the District Court of Carroll, Copley, J. . 


[\. Browder and H. A. Bullard, for the plaintiff. This is acoptroversy relative 
to the title to a large tract of land situated in the parish of Carroll. Botb parties 
claim title under Gibeon Gibson. The facts are as follows: Gibson, who resided 
in the State of Mississippi, on the 10th of February, 1838, executed a deed of 
trust of the land in question, together with other property, in Mississippi, in com- 
mon law form, to secure the payment of various potes. ‘The deed was in favor 
of Winter, and T’. 8S. Ayres was named trustee, in whom the legal title was vested. 
He was authorized, on the failure of payment, to offer the land for sale in Vicks- 
burg, after public notice, and to sel] to the highest bidder. This deed of trust 
was recorded both in Mijpsiepipg. and in the parish of Carroll. The recording 
in that parish took place on the 27th of March, 1838. It is admitted, that the 
trustee complied strictly with the terms of the deed. That, on failure of pay- 
ment, he gave the notice as required, in a newspaper in Vicksburg, and that, at 
the time and place appojnted, he did sell the land, situated in the parish of 
Carroll, which forms the object of this suit, and that the plaintiff Ricks. became 
the purchaser for $3,300. Thereupon the trustee executed bis deed to the 
plaintiff, dated Deceftber 21st, 1840, which was duly recorded in the parish of 
Carroll, on the 2d of May, 1842. © 

‘1 he defendant traces his title in the following manner: Gibson, after execu- 
ting the deed of trust in Mississippi, and after it had been recorded in Carroll, 
went before a notary public in the parish of Madjson, on the 13th of Novem- 
ber, 1837, and sold the same land to James F. Stewart, who also resided in the 
State of Mississippi, and whose acceptance of the sale was by an agent. This 
deed appears to have been recorded two days afterwards in the parish judge’s 
office, but it makes no reference to the mortgage or sale, previously recorded 
in favor of Ayres, as trustee. 

It cannot be pretended that Gibson, who had already executed a sale to 
Ayres, in the nature of a mortgage, recorded in the place where the land ig 
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situated, could defeat his own deed, by a second conveyance to a person who 
never went into possession, and who must be supposed to have known of the 
previous conveyance or encumbrance. Such a proceeding was a manifest fraud, 
and can convey no right. If the deed of trust conferred only the power of an 
agent on Ayres, to selland pay over to the creditors of Gibson, the act of sale 
to Stewart could not operate as a revocation of the power of attorney especially 
without notice to the agent. Until notified of such revocation he had a right 
to proceed. even supposing that it could be revoked at all, which is by no means 
admitted. The deed to Ayres then remained in full force and must have all its 
legal effect, as if no such sale had taken place to S/ewart. 

As it relates to plaintiff’s title the only question for the court to decide is, 
whether he has become invested with the title of Gibson, by the proceedings 
of the trustee, in a manner not forbidden or reprobated by ourlaw. Our Code, 
art. 10, lays down the general rule, that the form and effect of public and private 
written instruments, are governed by the laws and usages of the places where 
they are passed or executed. But the effect of acts passed in one country to 
have effect in another country, is regulated by the Jaws of the country where 
they are to have their effect. We must therefore look to the laws of Missis- 
sippi, in order to determine what is the Jegal effect of a deed of trust there, 
and then enquire whether, in relation to land situated here, there is any thing 
in our law which forbids such a form of transfer or alienation of real property. 
If Gibson for example, residing in Mississippi, had made a written contract of 
sale of the land in Carroll, directly to Ricks, and it had been recorded in the 
parish where the land is situated, there can be no doubt bat that such a sale 
would be good. It is of no importance where the contract is made; it will 
have its effect here, if Made in the form required by onr own law. If, instead 
of doing so, he had given a formal power of attorney to Ayres, or any other 
person, to execyte such a sale, it would have been equally valid here, because 
real estate may be validly sold here by a special attorney in fact. So if he had, 
in Vicksburg, executed a mortgage in our form, which was recorded here, it 
would be.valid, because not prohibited by our laws, but expressly permitted. 
If the form had been even according to the common law, yet if it appeared 
clearly that the intention of the parties was to create an encumbrance on real 
property, to secure the payment of money, even that would be held to be good, 
because there is no sacramental form of mortgage. Such mortgages are com- 
mon in our practice, and they have uniformly been regarded as valid. 

When the mortgagor puts the contract in the form of a venle d réméré, or 
with a condition of defeasance on the repayment of the price, or on the pay- 
ment of a certain sum, such a contract would embrace all the essentials of a 
Louisiana mortgage. That a citizen of Louisiana has a right,to constitute an 
agent, with power to sell a particular immovable situated here on the non-pay- 
ment of a sum of money, at a partieular period, we have no doubt. He may 
be authorized to cause the property to be sold at public auction. _ There is 
nothing in our law which forbids it. The question. therefore, resolves itself 
into this: Was Ayres the regular, special agent of Gibson, to sell the land in 
controversy, and did he make the sale under that power, and according to the 
conditions agreed upon, between the parties? If so. although the contract was 
made in Vicksburg, yet being in writing, and for a price, and between compe- 
tent parties, the sale is good here, as well as in Mississippi. 

According to the common Jaw, which prevails in Mississippi, it is per- 
mitted to add to a mortgage a power to sell, and without the delay, trouble, and 
expense of resorting to a court of Chancery, to foreclose the mortgage. Such 
sales are legal, and it is not necessary there should even be @ trustee or agent 
appointed, The mortgagor is not required to join inthe deed of sale. Such 
powers, when a trustee is appointed. are coupled with an interest, and are 
essentially irrevocable. See the whole doctrine at large in 4 Kent's Com. p. 
146, ef seg. The common law form of a mortgage, as a sale with defeasance, 
was borrowed from the ancient roman law. Dans les antiquitésdu droit Romain, 
says ‘T'roplong, Je nantissement affectait les formes de la vente. Espece de 
vente a réméré, il se contractait par le transport solemnel de la propriété entre 
les mains du créancier, c’est-a-dire par la mancipation per @s et libram; et la 
mancipation etait accompagnée d’un contrat de fiducie, c’est-a-dire d’une 
promesse obligatoire et juridique par laquelle le créanciér s’engageait a rendre 

la proprieté au debiteur quand 'ce dernier l’aurait désiuterressé. C’est ce qne 
Boece appellee mancipatio fiduciaria, 'Troplong, Nantissement, no. 5. 
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' We have seen in Kent that, at common law, these mortgages with a trustee 
are legal, and even common, and that the trustee has authority to sell extra- 
judicially. The statute of Mississippi is formal and positive upon this point. If, 

wever, the trustee refuses to act, a court of equity will compel him. If he 
can act extra-judicially, in virtue of the authority conferred on him by the 

— of trust, what is he-but a simple mandatory or agent of 

debtor 

Itis u by the appellant, that the deed of trust was recorded in the parish 
judge's in the parish of Carroll, as a deed, and not asa mortgage. To 
this it isa sufficient answer to say, that it was recorded by the same officer, in 
the same office, and was full notice of a conveyance, such as the deed purports 
to be. It was notice to the whole world of a sale to Ayres of the tract of land, 
with the condition that the nominal purchaser should be authorized to sell the 
land at auction, if the debt, for the security of which it was given, should not 
be paid ata particular time. A subsequent — from Gibson complains 
with bad grace that, although he had notice of this sale, he had no notice of any 
mortgage, because the act was not recorded in the book of mortgages. He 
must be held to have purchased with notice, and to have acquired uo better 
right than Gibson had after executing the deed of trust, whatever may be the 

i effect of that deed. 

t appears to be fully coneeded by the counsel for the appellant that, the deed 
of trust executed in Mississippi is perfectly legal, that the trustee is authorized 
to sell under said deed without resorting to judicial authority, and that, if he 
complies with the conditions of the deed, his sale passes the title. The con- 
tract forms the law between the parties. But itis said that such a deed re- 
corded here in relation to Jands situated in this State creates only a mortgage, 
which must be fereclosed by judicial process, according to our laws. It is fur- 
ther contended, that such trustee is not a mandatory, because the contract of 
mandate is essentially revocable. We think this an error. There are man- 
dates by the civil law'which are irrevocable. The transferee, for example, of 
a chose in action, is regarded in law as procurator inrem suam. We learn from 
Pothier, Contrat de Mandat, p. 3, that two things only are of the essence‘of 
the contract ; first, a negotium or business, which forms its matter; and second, 
that the parties have manifested their intention to bind each other; the man- 
datory to render an account, and the principal to indemnify him. But the 
truth is, the trustee is the common mandatory of the debtor and the creditor. 
He is answerable to both, and neither can revoke without the consent of the 
other. Even supposing that Gibson alone had power to revoke, it is clear that 
until such revocation was made known to the mandatory his acts with third 
persons, without notice, are valid and binding. 

The great argument on the other side is, that judicial proceeding was neces- 
sary, according to our Jaw, to divest the title of the mortgagor. This appears 
to us tobe a petitio pritteipii. If in this State the mortgagor should authorize 
the mortgagee, or a third person agreed upon by the parties, to sell the pro- 
perty at public sale to satisfy the debt, it is by no means clear that it would not 

legal. We are not aware of any law which prohibits it. On the other hand, 


- if the title to land had been divested by judicial proceedings in Mississippi, it 


might perhaps be doubted whether such proceedings could have any legal effect 
here. It is not necessary to discuss that question. None such arises in this 
ease. The whole rests upon contract, upon the express consent of the parties 
without the interference of a court of justice. Such a contract is admitted to 
be legal in Mississippi, and it must have effect here if not contrary to the policy 
of our laws, and inj@rious to the rights of our citizens. 

The argument of the counsel for the appellant, rests upon the assumption 
that, according to our laws, a mortgage must necessarily be enforced or fore- 
closed by a judicial ogre and that parties are not permitted to enter into 
any stipulation by which that can be dispensed with, and the property disposed 
of to pay the debt by a common agent of the parties. Is it, then, of the 
essence of a mortgage by the Code of Louisiana that, on the failure of pay- 
ment, the mortgaged premises must be sold by authority of justice? We are 
not aware of any such provision. Undoubtedly the creditor. has that right, in 
the absence of any stipulation on the subject; but it does not follow that the 
mortgagor, p wlrn. Bos protection that mode of proceeding has been adopted, 
may not validly dispense with it, and consent that the property shall be sold 
withibut jut. judicial authority. The mortgagee could not validly stipulate, per- 
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haps, that the mortgaged property should belong irrevocably to himself; but. in 
every other particular, the parties may regulate the matter among themselves, 
jn a way not expressly forbidden by law. We contend that precisely the same 
contract would be valid in this State, between our own citizens, in relation to 
land situated here. 

There is no doubt that originally, by the roman law, the pledgee er mortga- 
gee might sell the property, if there was an agreement to that effect between 
him and the mortgagor, although he was forbidden te purchase it himself, either 
directly or by persons interposed. The authority of Gaius is positive upon 
this point: If. 64. “ Item creditor pignus ex pactione (alienare potest) 

uamvis ejus ea res non sit; sed hoc forsitan ideo videatur fieri quod voluntate 
debitoris intelligitur pignus alienari, qui olim pactus est ut liceret creditori 
pignus vendere si pecunia non solvatur.” 

Gibson himself has no right to complain that the trustee sold in compliance 
with the conditions in the deed ; and the defendant’s intestate, who p 
with fall notice, acquired no better right than Gibson had. 

Short, Parham and Drew, for the appellant. Both parties now before the 
court, it mag be admitted, are strangers to the deed of trust. But Ricks, who 
purchased at the trust sale made in Vicksburg, must be deemed to have notice 
of the effect given to the deed of trust by the laws of this State, where the 
land is situated. The contracts by virtue of which Ricks claims title were 
made in Mississippi and between citizens of Mississippi, but they were to have 

their effect on lands in this State. They must then be construed by the laws of 
this State. C. C. art.10. Story, Con. Laws, p. 300, et seq. We contend: Ist. That, 
construed by the laws of this State, the deed of trust did not divest Gibson of title. 
The utmost effect that can be given to it is, that of a lien in the nature of a mort- 
gage. 2d. That the title could not pass by the trust sale, made in Mississippi, 
because that trust sale cannot be taken as a foreclosure of mo - The 
mortgage must be foreclosed according to the laws of this State, in order to ex- 
tinguish Gibson’s title, 3d. The purchaser from Gibson, J. F. Stewart, after 
the execution of the deed of trust, but before the sale made by Ayres, the 
trustee, acquired a right in the land that could not be affected by the trust sale, 
to which he was not a party. 

What effect then has a deed of trust, when construed by the laws of this 
State? Contracts in relation to their substance, are either principal or acces- 
sory. The contract of sale is a principal contract, by which one gives a thing 
for a price, the other gives the price to have the thing itself. C. C. art. 2414, 
The accessory contract assures the performance of a principal contract, such as 
suretyship, mortgage, or pledge. C. C..arts. 1760, 1764. It does not transfer 
the thing itself upon which it operates—it only gives a right upon it. A mort- 
gage is a right granted to acreditor over the property of his debtor, for the se- 
curity of his debt; and gives him the power of having the property seized and 
sold, in default of payment. C. C. art. 3246. It assures the performance of 
the principal contract. Testing the deed of trust by these provisions of the 

Code, it will be found not to be a sale, either absolute or conditional. The con- 
tract is not a principal, but an accessary one. ‘The utmost effect that can be 
given to it is, that of a mortgage right in favor of Winter, the cestui que trust. 
If no title passed from Gibson at the date of the deed of trust, it is equally 
clear that none passed by the trust sale, made in Mississippi, on the 21st of 
December, 1840. 

We contend, that the act. of the trustee in making the sale in Mississippi, 
cannot be taken for a foreclosure of the mortgage. Admitting that, if the land 
had been situated in Mississippi, the trust had been well executed, according to 
the laws of Mississippi, still, as the land was situated h here the contract 
was to have its eftect, and the contract, by our laws, being an accessary one, the 
mortgage must be foreclosed, and the right acted upon by our courts. If our 
laws give to the instrument the effect of a mo , then the incidents follow: it 
must be recorded as a mortgage, and fo as a mortgage, in the manner 
known to our Jaws. 

Two positions are relied on by the appellee, to sustain his title wnder the 
deed of trust: 1st. That such trusts are naked trusts, not prohibited by the 
Code. 2d. That the deed of trust can be assimilated to a mandate, It may 
be admitted that naked trusts are not directly prohibited by the Gode. Neither 
are executory devises prohibited by the Cede directly, eo nomine ; yet they are 

substitutions, and under that name are prohibited. C.C. art. 1507. The late 
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Supreme Court were frequently called upon to act upon deeds of trust, exe- 
cuted in other States. Morgan etal. v. Their Creditors. Mathurin v. Livau- 
dais. Hopev. The State Bank. Malone v. Barker. Jordanv. Black. 6N. 
S. 392. 4 La. 215. 1 Rob. 575. 2 Rob. 369. In all thege cases, the con- 
tracts creating the trusts were executed in other states, and the only point the 
court was really called on to decide was, whether contracts, being valid by the 
laws of the state where made, were not to be heki equally valid here, as to 
property brought here subject to the trust. The court recognized the validity 
of such title as the trustee had under the laws of the state where the deed wag 
executed, when claiming the property here, for the purposes of the trust. 

Bat cau the deed of trust be assimilated to a mandate? It is of the nature 
and essence of a mandate to be revocable. C.C. art. 2945, et seq. It will be 
difficul: to make the deed of trust in question, fall into this category of coutracts. 
If it should be assimilated to a mandate, then we say the power was revoked ; 
Ist. By the suit instituted by Gibson, in the parish of Carroll, on the 2Ist of 
October, 1839, to vacate the deed of trust. 2d. By the sale of the land by 
Gibson, the principal, on the 13th of November, 1839, to Stewart. The deed 
was recorded on the 15th of November, 1839. Ayres made the sale te Ricks, 
on the 2ist of December, 1840, by virtue of a power of attorney, executed on 
the 10th of February, 1838. 


The judgment of the court was pronounced by 

Eustis, C.J. The question presented by the facts of this case relates te 
the legal effect of a deed of trust, executed in the State of Mississippi, and re- 
corded in the parish of Carroll, where the land in controversy is situated. The 
date of the deed.is the 10th of February, 1838, and of the record the 27th of 
March following. It appears by the certificate ef the parish judge, to have 
been recorded in the book of deeds so called. The deed of trust purported 
to convey to the trustee this tract of land, with a large quantity of land and 
negroes in the State of Mississippi, ia order to secure the payment of a large 
debt due by the grantor to a third person, Thacker W. Winter, of Mississippi; 
and on default made by the debtor, in conformity with the conditions of the 
deed of trust, the trustee sold this land at public auction in the town of Vicks 
burg, and the plaintiff, Ricks, hecame the purchaser. The deed to him bears 
date the 2ist of December, 1840, and was recorded ir the parish of Carroll, on 
the 2d May, 1842. After executing this deed of trust, Gibsor, the grantor, 
sells the same land before a notary public in the parish of Madison, on the 13th 
November, 1839, to the late James F. Stewart. ‘Fhe act was recorded in Car- 
roll two days afterwards. The purchaser under the deed of trust is the plain- 
tiff, and the curator of the succession of Stewart is defendant, both claiming. 
the title to the land; the former had judgment, and the defendant has 
appealed. 

The validity of the sale to Siewart is said to have been impossible by reason 
of the deed of trust, which had been previously executed by the owner of the 
land, and the subsequent bond fide purchase under it by the plaintiff is said to 
create a complete rse title in him, superior to that acquired by Stewart. 
The parties were am ns of Mississippi, and the contract and its obligations 
have been considered in argument with reference to the laws of that State; and 
its effect and validity under our own Jaws has also been carefully examined by 

r counsel. 

In the State of Mississippi a court of equity would hold the deed under con- 
sideration to be a mere mortgage, with a power of foreclosure out of court. It 
must be conceded that the effect of this deed must be determined under the 
Jaws of Louisiana (Civil Code, art. 10); and the counsel for the plaintiff has 
contended that there is nothing in the instrument which conflicts with them, 
that the power to sel} given to the trustee is valid as an ordinary mandate, and 
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no judicial proceeding is necessary, under our law, to divest the title of the 
mortgagor. , 

If the deed of trust be considered as an ordinary mandate it must be taken 
as revoked by the sale to Stewart, and the record of that sale was notice of the 
fact. But we cannot assent to the proposition of the learned counsel that an 
agreement by which a mortgagee is authorized tosell mortgaged property extra- 
judicially, is valid under our laws. Whatever may be the validity of such an 
agreement between the parties, so far as the rights of third persons are con- 
cerned, we think it would be without effect. It is true, as stated by the counsel 
for the plaintiff, that under the reman law a pewer to the mortgagee to sell 
without judicial authority would have been valid, and a sale after public adver- 
tisements and notice to the debtor made under the forms required, would have 
given a good title to a bond fide purchaser. Droit Romain, par Mackeldey, § 
317. But with our hypothecary system the validity of such a power would be 
incompatible. Troplong has given his views on~this subject with reference to 
the Code Napoléon, and has given what may be considered a history of the 
question as it has been settled in the jurisprudence of France. They are 
equally applicable to the Louisiana Code, and we consider them conclusive. 
Troplong, Traité des Priviléges et Hypothéques (art. 2169), ne. 795. 

The judgment appealed from is therefore reversed, and judgment is render- 
ed in favor of the defendant; and it is deereed that the land in controversy 
belong to and make part of the succession of James F. Stewart, and be imven- 
toried; and that the plaintiff pay the costs in both courts. 





BaiLey v. Sims. 


An appeal must be dismissed, where the jadgment from which it was taken was not final, 
nor such a one as could cause an irreparable injary. 


PPEAL from the District Court of Carroll, Copley, J. Thomas, Snyder, 
and Dupuy, for the plaintiff. Short and Sparrow, for the appellant. The 
judgment of the court was pronounced by 
Kine, J. In 1844, the present plaintiff, Bailey, confessed two judgments m 
favor of Sims. Large payments were made on account, which were imputed by 
the creditors to:the entire extinction of one of the judgments and the partial ex- 
‘tinction of the other. Under the judgment whieh was only partially satisfied, 
Sims issued, in 1847, a fieri facias for the unpaid residue, in virtue of which, a 
seizure was made; Bailey, thereupon, instituted this suit to enjoin the execu- 
tion of the writ, and to annul the two judgments. Hip alleges that he was 
induced to confess the judgments by the fraudulent representations of the de- 
fendant; that one of the judgments was rendered for $150 more than wus 
claimed in the petition ; and that he has paid the defendant $1500, in a draft on 
account of beth judgments, for which no credit has been allowed; and finally, 
that the seizure of the sheriff was excessive. ‘I'he defendant Sims opposed to 
the action of nullity the plea of res judicata, and the prescription of one year. 
He denied that the plaintiff was entitled te any other credits than those which 
had been allowed, and prayed for a dissolution of the injunction, with damages. 
A third party intervened in the suit, claiming to be the owner of a part of the 
28. 
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land seized by the sheriff, and prayed that the sheriff should be enjoined from 
selling the property of which he claimed to be the owner, and for damages for 
the wrongful seizure. 

The intervention was answered by the defendant, who immediately claimed 
a trial, the cause having been previously fixed. The plaintiff, however, insisted 
on time to answer the intervention, Whieh was accorded to him, and the cause 
was thereupon continued. Previously to the filing of the answer to the inter- 
vention the judge had pronounced upon the peremptory exceptions- pleaded by 
the defendant against the action of nullity, sustaining both, but reserving for 
further investigation, and future decision, the questions in relation to the alleged 
payment of $1800 by a draft, and the excess of $150 in one of the judgments 
confessed. over the amount claimed in that suit. Those questions being left 
open, the injunction was not dissolved. The judgment upon the exceptions 
was signed by the judge. The defendant has treated it as a final judgment, 
and appealed. He prays that the injunction be dissolved with damages. The 
plaintiff asks for the dismissal of the appeal. 

The defendant contends that, the two peremptory exceptions, which were 
decided in his favor, determined the whole matters at issue between the parties, 
that there has been‘a final judgment, and that the injunction should have been 
dissolved. 

The whole proceedings show that that the judge, as well as the parties,.con- 
sidered the decision upon the peremptory exceptions of prescription and res 
judicata as a preliminary or interlocutory decree. This appears from the facts, 
that it was rendered before the day fixed for the trial of the cause; that, after 
it was rendered, the defendant filed an answer to the intervention, and insisted 
upon proceeding to trial; and that the judge, considering that the cause was not 
fully at issue between all the parties, granted time to the plaintiff to answer the 
intervention, and continued the cause. The judge evidently intended to de- 
cide, and in reality only decided upon one branch of the case, to wit, the action 
of nullity, leaving two of the grounds upon which the injunction was claimed 
untouched, and expressly reserving them for future investigation. One of these 
grounds at least, that setting up a payment of $1800, was not covered by either 
of the exceptions sustained, as far as appears from the record now before us; 
and if the allegations of the plaintiff in relation to it, should, upon the final hear- 
jng, be sustained by proofs, they will entitle him to a perpetuation of the injunc- 
tion to that extent. 

The judgment appealed from is not final, nor is it an interlocutory decree - 
which may cause the appellant an irreparable injury. 

Appeal dismissed. 





LEE v. BENNETT et al. 


Facts which appear in the record only from a statement in the opinion of the inferior judge that 
they were proved, are not in evidence. The evidence itself must be produced. 
PPEAL from the District Court of Madison, Selby, J. Thomas, Snyder," 


and Downs, for the plaintiff. Bemiss, for the appellants. The judgment 
of the court was pronounced by 
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Kine, J. The plaintiff instituted before the district court of the parish of Mad- 
ison two suits against the defendants on the same day, in each of which a different 
measure of relief was claimed, although both grew out of substantially the same 
acts of the parties. The causes appear to have been separately tried in the 
lower court, and different testimony to have been offered in each. They were 
taken under advisement by the district, judge, who. by the consent of parties, 
was permitted to take them to the parish of Carroll, for decision. No order 
was made for the consolidation of the suits, the judge, however, proceeded, at 
chambers, in the parish of Carroll, to render one judgment for both causes, 
treating the two as one suit. He commences his opinion thus: “ These two 
causes being submitted together, and only one judgment to be given for both 
suits, it is, by reason of the law and the evidence being in favor of the de- 
fendants, ordered, &c.” After rendering a decree in favor of the defendants, 
he proceeds: ‘‘And, by consent, the judgment has been rendered and signed 
this Nov. 15, 1847; and the parties hereto are privileged to appeal therefrom 
within fifteen days from the filing of this judgment, and the clerk’s entering it 
on the records of the court, by giving, for a devolutive appeal, a bond, for $100, 
and for a suspensive appeal, for $753.” 

Both parties appear to have been dissatisfied with this judgment. On the 
day after it was filed with the clerk of the court for the parish of Madison, the 
attorney for the plaintiff filed a motion for a new trial, on the ground that it was 
contrary to law and evidence, and that there was no consent that the two causes 
should be determined together, nor that a judgment should be rendered in eith- 
er of them which should become final, or take effect, before the next ensuing 
term of the court for the parish of Madison. This motion was made during 
vacation, and has never been acted upon. The defendants gave an appeal 
bond, under the authority of the judgment itself, within fifteen days, and have 
brought the transcripts of both suits before us in one record. Upon this state 
of tacts, the plaintiff has moved for the dismissal of the appeal, on the ground 
that it has been taken from a judgment not final. 

The only authority upon which the judge proceeded to consider the two 
causes as one, and to render and sign at chambers a final judgment determining 
the matters at issue in both, was the alleged agreement of the parties. That 
agreement was not in writing, and is not befureus ; we only learn that some such 
consent was entered into, by the reference made to it in the opinion of the 
judge. It has been repeatedly held that this court will not receive as evidence, 
facts, which do not otherwise appear in the record, than by the statement of 
the inferior judge in his opinion that they were proved. The evidence itself 
must be produced. Broussard v. Broussard, 19 La. 354. The foundation of 
the judges authority for rendering the judgment, was an agreement, the evi- 
dence of the making of which should have appeared upon the record. In the 
absence of such agreement, the judgment cannot be considered final. There is 
nothing before us to show that the parties have waived any of their rights- 
Under these circumstances, the judgment can only be considered as the writ- 
ten opinion of the judge, which can only become final on being read and sign- 
ed in open court. The appeal is premature, and must be dismissed. 
Appeal dismissed. 
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Lacoste v. BENTON, 





Preacription being governed by the /ex fori, where an instrament executed in another State 
: is negotiable by its laws, but not negotiable by the laws of this State, an action on it here 
will not be barred by the prescription established by the laws of this State for negotiable 
instraments. Per Curiam: Where certain classes of contracts are enumerated in 9 sta- 
tate establishing a prescription, a contract sued upon in our courts must be declared to be 
within or without the statute according to the character which our own laws attribute 
to it. 
PPEAL from the District Court of Carroll, Copley, J. Stacy and Spar- 
row, for the plaintiff. Short, for the appellant, cited Howard and Hutch. 
inson’s Miss. Dig. pp. 373-4. Story, Confl. Laws, 2d ed., ss. 316, 366, 474. 

The judgment of the court was pronounced by 
Supe.t, J. The plaintiff sues as receiver of the assets of the Bank of 
Mississippi, a corporation originally chartered under the name of the Lake 
Washington and Deer Creek Railroad and Banking Company. = action is 

' upon an instrument in writing, in these words : 





es February 28th, 1838. 
‘Twelve months after date we, or either of us, promise to pay tothe Lake 
Washington and Deer Creek Railroad and Banking Company, at the Banking 
House in Princeton, eighteen hundred doljars, for money loaned to A. C., and 
J Roberts, at the rate of seyen per cent per annum from date until paid. 
A. C. & J. Roserts, 
W. M. Benron, 
Dant. Braprorp.” 
The defendant pleaded the prescription of five years. There was judgment 
for the plaintiff, and the only question presented by the defendant and appel- 
lant for our consideration is, whether the prescription of five years, or that of 
ten years, is applicable to this instrument. If the former be applicable, the 
judgment mast be reversed; if the latter, it must be sustained. By the statute 
of Mississippi, “all bouds, obligations, bills single, promissory notes, and all 
other writings for the payment of money, or any other thing, shall and may be 
assigned by endorsement, whether the same be made payable to the order or 
assigns of the obligee or payeé, or not; and the assignee or endorsee shall and ~ 
may sue in his own name, and maintain any action which the obligee or payee 
might or could have sued or maintained thereon, previous to assignment,” &c. 
The obligation having been made in Mississippi, it is contended by the ap- 
> * pellant that, according to the law of that State, it was assignable by endorse- 
ment; that we must look to the law of that State for the purpose of determin- 
ing the character of the obligation, and apply the rule of prescription accord- 
ingly. On the other hand the appellee contends that, for the purpose of 
prescription, the character of the obligation must be determined by our laws. 
Before deciding the point in dispute it is proper to notice the character of 
this obligation under our own laws, and the article of the Civil Code by which 
the prescription of five years is established. The instrument is not a promis- 
sory note, nor such an instrument as, if made in Louisiana, would be negotia- 
ble, or transferrable by mere endorsement or delivery. It is not a promissory 
note, because not payable to bearer, nor to the payee, or order; consequently it - 
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does not fall under the commercial law. Even in the case of a full and formal 
assignment of the instrument, the assignee would not become, as regards the 
maker of the instrument or third persons, the lawful owner of it until notice 
given to the debtor. ‘The transferree is only possessed, as it regards third 
persons, after notice has been given to the debtor of the transfer having taken 
place. And if, previous to notice having been given of the transfer to the deb- 
tor, either by the transferror or by the transferree, the debtor should have 
made payment to the transferror, the debtor is discharged. Civil Code, 
articles 2613, 2614. It is therefore obvious that such an instrument, if 
made in this State, would not fall within the intendment ofvarticle 3505 of 
the Code, which provides ‘ that actions on bills of exchange, notes payable to 
order or bearer, except bank notes, those on all effects negotiable or transfera- 
ble by endorsement or delivery (tout effet négociable ou transportable par en- 
dossement ou par simple remise), are prescribed by five years, reckoning from 
the day when these engagements were payable.” The law has established the 
prescription of ten years for personal actions, as the general rule. Those pro- 
visions of the Code which establish lesser terms of prescription should be 
restrained to the particular cases which they regulate, and to what is expressly 
included in their dispositions. We are of opinion therefore that, if the instru- 
ment in question had been made in this State, it would be subject to the pre- 
scription of ten years. See Civil Code, art. 3506. Whiting y. Prentice, 12 
Rob. 144. Owen v. Holmes, Ib. 150. 

As therefore the character of this instrument differs according as we apply 
to its interpretation what is said to be the law of Mississippi, or the law of 
Louisiana, which law are we to adopt in deciding the plea of prescription. 
There is a general principle which has been so frequently recognized by the 
courts of this State as to be now beyond dispute. It is that prescription is a 
question affecting the remedy, and is controlled by the ler fori. The rule is 
not peculiar however to our own courts; but has become an universal] one in 
international jurisprudence. It rests upon the indisputable right which every 
nation has, to settle for itself the time within which suits shall be litigated in 
its pwn courts, From this general principle it naturally follows that the mean- 
ing of the words used in our statute of prescriptions must be interpreted by 
our own laws; and that when certain classes of contracts are enumerated in the 
statute establishing @ certain prescription, a contract sued upon in our courts 
must be tested by our own laws as to its character, and be declared to be either 
within or without the statute according to the character which our own laws 
attribute to it. If this course be not pursued, prescription is no longer a ques- 
tion appertaining to the remedy but to the merits. 

We think the case of the Bank of the United States v. Donnally, 8 Peters, 
373, an authority quite applicable to the present controversy, and that the dis- 
tinction which the counsel for the defendant endeavors to draw between that case 
and this is not tenable. In that case itis true that the instrument was not per_ 
haps, underthe statute of Kentucky, a specialty or sealed instrument. The 
statute did not declare that such an instrument should be deemed a specialty, 
but only that it should be put on the same footing as sealed instruments, and 
have the same consideration, force, effect and remedy as sealed instruments. 
But the court did not put the case upon that ground, but said that, even if it 
were admitted that the promissory note then in controversy was a specialty by 
the laws of Kentucky, still it would not help the case, unless it were also a spe- 
cialty and recognized as such by the laws of Virginia. For the laws of Virgi- 
nia must govern as to the limitation of suits in its own courts, and as to the 














SUPREME COURT OF LOUISIANA, 


interpretation of the meaning of the words used in its own statutes. So here, 
under the authority of that case, the plaintiff may well say, the instrument we 
sue upon may be by the laws of Mississippi transferrable by endorsement or de- 
livery, but the laws of Louisiana do not recognize it as having that character, 
and therefore it does not fall within the class of instruments which the Code 
enumerates in article 3505. 

We donot consider the case of Donnally as resting upon a mere question of 
the form of the action. The point was expressly made, that the note was a 
specialty according to the laws of Kentucky, and that this constituted a part of 
its nature aad obligation. The court substantially answered, if it be a specialty 
’ by the laws of Kentucky, yet as the statute of Virginia provides that all actions 
of debt grounded upon any lending or eontract without specialty shall be com- 
menced and sued upon within five years next after the cause of such action or 
suit, and not after, your claim by the laws of Virginia is barred. 

Authority and principle are both therefore in affirmance of the judgment 
rendered by the courtbelow; and we may remark further, that the rule derives 
an additional recommendation from the facility it affords in the administration of 
justice. Our courts in deciding pleas of prescription can readily determine the 
character of an instrament by applying the simple and familiar tests of our 
own jurisprudenee, but would be exposed to frequent perplexity and probable 
error, if required to expound and apply the rules of a foreign jurisprudence 
or legislation. Judgment affirmed. 





YeatMan v. EstTiu. 


Where the defendant in an action commenced by attachment appears on appeal, and asks 
thatthe judgment against him be reversed, an intervenor cannot object to the mode in 
which the writ of attachwent was executed. 


PPEAL from the District Court of Carroll, Copley, J. Stockton and Siecle, 

for the plaintiff. J. Dunlap, for the defendant. Browder, Thomas and 

Snyder, for the intervenor, who appealed. The judgment of the court was 
pronounced by 

Eustis, C.J. This is a suit brought by attachment against the defendant 
Estill, an absentee, in which the plaintiff had judgment. An intervention was 
filed by Archibald Woods, in which the debt attached was claimed under an 
assignment alleged to have been made ou the 14th of April, 1841. Judgment 
was also rendered against the intervening party, and he alone has appealed. 

We think the assignment is not proved according to the terms of artitle 2613 
of the Code. Under the evidence we do not feel ourselves called upon to 
review the decision of the Supreme Court made in reference to this article, 
and article 3522, § 23, in the case of Flint et al. v. Franklin et al. 9 Rob. 209. 
The intervention was properly dismissed. 

It is no longer competent for the intervening party to object to the mode in 
which the writ of attachment hasbeen executed. The defendant has appeared 
on the appeal, and asked that the judgment against him be reversed. 

We think that the acknowledgment of the defendant has relieved the notes 
from the prescription of five years, and the only difficulty in our minds relates 
to the service of the writ of attachment. The’ evidence adduced satisfies us 
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that the bond attached belonged to Esiill, and therefore we consider the Dis- 
trict Court had jurisdiction to proceed to judgment against him. ‘There was 
no application in the court below to have the attachment dissolved, and the 
judgment of the District Court was not asked on the plea to the jurisdiction 
made by the curator ad hoc. There has been no assignment of error in this 
court. As the case stands before us, the judgment must be affirmed. C. P. 
888, 890, et seq. Judgment affirmed. 








Lee v. Lacoste. 


When a suit is brought on a note it need not be annexed to the petition. Act of 7 April, 
1826, sec. 2. But if not annexed the defendant may pray oyer, and have it produced in a 
reasonable time. 

The statement in a petition that a note on which the action is brought is made a part of the 
petition, when ia truth the note was not filed at the time, is mere surplusage. 


PPEAL from the District Court of Concordia, F. H. Farrar,J. T. P. 
Farrar, for the plaintiff. Thomas and Snyder, for the appellant. The 
judgment of the court was prepounced by 

Rost, J. The defendant being sued on two promissory notes, subscribed 
by acommercial firm of which he was a member at the time, filed the following 
dilatory exceptions: 1st. That he speaks the french language as a mother 
tongue, and the petition is drawn alone in english; and that an imperfect copy 
of the petition in english alone was served upon him. 2d. That. the petition 
expressly states that the notes sued on are made a part of it, and that they were 
not inchided in the copy served upon him. The court below having overruled 
these exceptions the defendant failed to answer, and a judgment by default was 
entered against him, which, on proof of the obligations, was made final. The 
defendant appealed. 

The petition fulfills the requisites of art. 173 of the Code of Practice. 
It describes minutely the notes sued on, and leaves no doubt as to the object 
demanded. Art. 175 of that Code expressly provides that, when a suit is 
brought upon a note of the defendant, the note need not be annexed to the 
petition ; and the only right it gives to the defendant, when it is not annexed, is 
to pray oyer of it, and to have it produced within a seasonable time. The 
statement that the notes were made a part of the petition, when in truth they 
were not filed at the time, was mere surplusage. 

On the other ground, we are not prepared to say that a non-resident, acci- 
dentally found here and served with process, could avail himself of an exception 
intended for the benefit of that part of the population of the State speaking the 
french language as a mothertongue. But, admitting that he could, it is proved 
that the defendant is of french parentage ; that he was bern in New York, and 
educated in France; and that he speaks english at least as well as french. One 
of the witnesses says that french is so much his mother tongue that it can be 
detected in speaking english. Another witness swears that there is nothing in 
him to indicate a frenchman. This evidence does not satisfactorily establish 
the specific fact alleged, that french is the mother tongue of the defendant. On 
the contrary, the fact that, after being educated in France and having gone 
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there from New York at the age of 10 or 12 years, he speaks english as well 
as freiich, raises a very strong presumption that english is the first language he 
spoke. Persons learning it at an advanced age seldomiacquire it so perfectly. 
We cannot say that the judge erred in overruling the exceptions, and we are 
satisfied there is no error in thc judgment appealed from. 


. Judgment affirmed. 





CrowLey et al, v. Pariso or Concorpbia. 


Where, under an ordinance of the police jury, #n inspector of roads and levées of the parish 
adjadicates to a party the construction of a levée for a certain sum, and the adjudication 
contains no stipulation that the contractor shall look to the land, or to its owner, for pay- 
ment, and it is not ghown that such was the understanding of the parties, the parish will be 
bound for the price of its construction. C. C. 1952. 


PPEAL from the District Court of Concordia, Farrar, J. Frost, for the 
plaintiffs. Stacy and Sparrow, for the appellants, The judgment of the 
court was pronounced by 

Rost, J. The plaintiffs claim from the parish of Concordia the sum of $433, 
for this: that under an ordinance of the police jury, one of the inspectors of 
the roads and levées of that parish adjudicated to them the construction of a 
levée for this sum, and that the work was executed according to contract, and 
received by the inspector. The defendants resist the claim, and allege that, 
if they are bound at all, the plaintiffs have no recourse against them, until the 
remedies which the law and the ordinances of the police jury give them 
against the land on which the levée was constructed, and against the owner 
thereof, are exhausted, There was judgment for the plaintiffs, and the de- 
fendants appealed. 

The terms of the adjudication are, that the plaintiffs, being the lowest bidders, 
became the contractors to make the levée at the rate of $2 624 per rod, and 
that the sum due them should be ascertained and computed by measurment, 
when the levée was finished and completed. This adjudication was made by 
the proper parish officer. It contains no stipulation that the plaintiffs should 
look to the land, or to its owner, for the payment; and nothing in the record 
shows this to have been the understanding of the parties. The adjudication, 
as it stands, can be viewed in no other light than as a contract between the plain- 
tiffs and the police jury, to make the levée for the stipulated price. If the 
mode of payment was to be peculiar, the plaintiffs ought to have been informed 
of it, and it should have been inserted in the contract. Things left doubtful in 
agreements are always interpreted against him who has contracted the obliga- 
tion. C,. C. art. 1952. 

It is in evidence, that the land has since been sold for taxes, and that the 
owner resides out of the parish. Nothing short of an express agreement, 
would justify us in subjecting the plaintiffs to the harassing litigation which the 
other remedies would entail upon them. 

' Judgment affirmed. 
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Tue Strate co Cooper et al. 


Where a judgment has been rendered against one who had executed a bond to appear 
and answer a criminal charge, and against his surety, but it does not appear from the judg- 
ment, nor any part of the record, that the accused was called upon his bond to answer the 
charge, nor that the jadgment was rendered for the amount of a bond or in consequence of 
its forfeiture, and no bond was produced on the trial, the judgment must be reversed. A 
valid judgment could only have been rendered upon the production of a bond in «form © 
which made fall proof of itself, or upon proof of its execution. 


PPEAL from the District Court of Tensas, Selby, J. No counsel appear- 
ed forthe State. 7’. N. Peirce and Walker, for the appellants. The 
judgment of the court was pronounced by 

Kine, J. Cooper gave a bond to appear and answer to a criminal charge 
preferred against him, with Walker as his surety, Ata subsequent term of the 
court, Cooper was called at the court-house door, and, having failed to appear, a 
judgment in solido was rendered against him and his surety for $500, from 
which the latter bas appealed. 

It does not appear from the judgment, nor any other part of the record, that 
the defendant was called upon his bond, or to answer to the charge preferred 
against him, nor that the judgment was rendered for the amount of a bond, or 
in consequence of the forfeiture of its conditions. A bond has been transcribed 
into the record, but from the statement of facts prepared by the counsel on be- 
half of the State and of the appellant it appears that the bond was not produced 
on the trial, nor offered in evidence. As copied into the record, it does not pur- 
port to have been entered into before the court, nor to have been received by 
the clerk, nor to have been executed in the presence of witnesses. ° 

A valid judgment could only have been rendered upon the production before 
the judge of a bond in a form which made full proof of itself, or upon making 
proof of its execution. The judgment appears to have been rendered without 
testimony, and must be reversed. 

It is therefore ordered that the judgment of the District Court be reversed. 
It is further ordered, that there be judgment against the plaintiff as in case of 


non-suit. 


Toe New Orteans CanaL anp Bankinc CoMPAnNy 2. 
CaRRIEL et al. 


An affidavit by a party that ‘the facts and allegations stated and set forth in the foregoing 
petition, which according to bis belief render an injunction necessary, are true to the best 
of his know ledge and belief,” is insufficient to sustain an injunction. 

PPEAL from the District Court of Madison, Selby, J. Garland and 
Bradford, jfor the appellants. Stacy and Sparrow, for the defendants. 
The judgment of the court was pronounced by 
Eustis, C.J. This case has been presented for our consideration on two 
points, one of which we can only notice on this appeal. The district judge 
29 
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New Ortears overruled a plea:of res judicata made by the defendants. This decision we can 


only review on an appeal from the final judgment. He also dissolved the in- 
junction on the ground of the insufficiency of the affidavit, and amerced the 
plaintiffe, and their surety, in damages; and the plaintiffs have appealed. 

The affidavit is clearly defective in an essential point, and we think the judge 
did not err in dissolving the injunction ; but we think the allowance of damages 
is premature, and we reserve the right to afford the appellees a property in- 
demnity should their cause on its merits entitle them to it. 

The judgment dissolving the injunction is therefore affirmed, but without 


_ damages, reserving the question for the finaldecision of the cause, as to the 


damages. The judgment being reversed, the appellees must pay the costs of 


this appeal. 





New Orteans anp Camrotiton Raitroap Company v- Hoop. 


Where the record of appeal is not filed within three judicial days after the returm day, and 
no extension of time has been obtained, the appeal must be disztissed, if required’ by the 
appellee. C. P. 585, 590. 


PPEAL from the District Court of Carroll, Copley, J. Browtler and 
Blaekburn, for the appellants. Willsonand Dupay, for the defendant. 
The judgment of the court was pronounced by 

Kine, J. The appellee has moved to dismiss this appeal, on the ground that 
the transcript was not filed within three judicial days after the return day. 

The appeal was-made returnable on the second monday of February, F848, 
which was the 14th day of the month. The court was in session on the Mth, 
15th, 16th and 17th days of the’ month. The record was not filed until the 
31st. No extensien of time for bringing up the record was granted, nor applied 
for. The appellant has three judicial days after the return day, within 
which to file the transcript. If he permit that delay to expire without filing 
it, or attaining further time for bringing it up, the appellee may himself bring 
up the record ahd insist of right on the dismissal of the appeal, or he may 
claim the dismissal if the transcript he filed by the appellant without per~ 
mission after the expiration of the delay. C. P. 588, 590. 8 La. 206. 7 
La. 350. 6 Rob. 79. The motion of the appellee has been made in time, 
and must be sustained. Appeal dismissed. 


/ 





Lacey, Attorney, &c. v. Newport, Executor, et al. 


There must be proof of the existence of absent heirs, to authorize the appointment of an 
attorney to representthem. In the absence of such proof the appointment will be re- 
voked, as illegal. 


PPEAL from the Court of Probates of East Baton Rouge, Tessier, J. 
Lacey, appellant, pro se. A, M. Dunn, for the defendants, cited 12 La. 
73. The judgment of the court was pronounced by 
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Rost, J. In May, 1842, Timothy H. Corcoran made an olographic will, by acer 
which he gave the sum of $30,000 to his two sons by name, and to any mate. 


other children which might lawfully be called his by his wife. He distributed 
the remainder of his property between his wife and children, who were then 
and still are residents of this State. He dlso appointed executors. In August 
following he wrote, dated, and signed what he termed a codicil to this-will, by 
which he gave $1,000 to three of ‘his brothers reeiding in Ireland, and made 
other small bequests. He died shortly after, and one of his executors-applied 
for the probate of the two acts of last-will. His widow opposed the admission 
of the codicil to probate. The court sustained the opposition, and adjudged 
the second will to be null end void, on the ground that the Code does not au- 
thorize dispositions mortis causd, by codicil. 

After the rendition of this decree an-attorney of absent heirs was appointed, 
who instituted these proceedings against the executor and the widow, for the 
purpose of annulling it, and of causing the rejected -will to be probated. The 
defendants excepted to the -action on the ground that, there were no absent, 
heirs, and that the appointment of an attorney to represent them was illegal, 
and should be revoked. The court below, having sustained the exception, not 
only revoked the appointment, but went on to ide the case on its merits, 
and maintained the judgment annulling the will. The plaintiff has appealed. 

There is no error in the judgment appealed from so far as the exception is 
involved. Legatees under a particular title are not heirs, and nothing autho- 
rizes the belief that the legislature intended to mulct successions with the ex- 
pense of an attorney of absent heirs in cases like this. In the case of Miz’s 
ubsent heirs v. Mix’s executor and legatees, 15 La. 66, cited at bar, we do not 
understand the court to say that, such an appointment would be authorized 
under the state of facts presented by this case. Their views in relation to 
attorneys of absent heirs, as expressed in the leading ease of Robouam’s heirs 
v. Robouam’s executor, appear to us incompatible with that hypothesis. 12 
La. 73. We do not prejudge of course the right of the foreign legatees to 
cause the second will to be probated. They are strangers to whatever has 
been done, and cannot be affected by it. That part of the judgment which 
reaffirms the judgment annulling the will must therefore be reversed. 

It is ordered that the judgment in this case, se far as it sustains the excep- 
tion of the defendants and revokes the appointment of attormey of absent heirs, 
be affirmed ; and it is further ordered that the remainder of the judgment be 
reversed and annulled, as having been rendered without proper parties. It is 
further ordered that the plaintiff pay the costs of the court below; those of 
this appeal to be paid by the defendants and appellees. 





Wituiams v. Morancy et al. 


Where mortgaged property is in possession of the mortgagor, one expressly subrogated to 
the rights of the mortgagee, may proceed against it vid executivé. But where an act of 
mortgage contains no clause de non alienando, and the property is sold by the mortgagor to 
a third person, neither the mortgagee, nor any one subrogated to his rights, can proceed 
against it by order of seizure and sale. The creditor must resort to an bypothecary 
action. 
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Witttams Where an act transferring the rights of a mortgagee and subrogating the purchaser thereto 








has been lost, proof of its contents can only be received upon showing a previous adver. 
tizement of the loss, and that proper measures had been taken to recover it. C. C. 
2258, 2259. : 


PPEAL from the District Court of Madison, Curry, J. Dunlap, Stacy 
and Sparrow, for the appellant. No council appeared for the defendants, 
The judgment of the court was pronounced by 

Kine, J. Wilhamsand McMurtry executed a mortgage in favor of Moran. 

ey, to secure the payment of a promissory note of which they were the joint 
and several makers. Upon this mortgage Morancy obtained an order of seizure 
and sale, but desisted from executing it at the instance of Williams, who paid 
the greater part of the debt. Mrs. Chaille purchased the mortgaged property, 
and assumed the payment of the debt to Morancy. After her death, Stanford, 
her administrator, paid the balanee remaining due, by a draft upon Britton § 
Co., of which firm Koonts was a member; and, at the request of Stanford, 
Morancy transferred the note of Koonts, and subrogated the latter, as is alleg- 
ed, to his rights under the judgment in the executory proceeding. The at- 
-torney of Koonis issued an execution on the order of the seizure and sale 
obtained by Morancy, and in the name of Morancy, for the whole amount of 
the original debt, which Williams has instituted this action to enjoin. The 
injunction was perpetuated for the amount paid by Williams, but dissolved for 
the amount paid by Stanford by the draft upon Brilion 4& Co. From this 
judgment the plaintiff has appealed. 

Interrogatories were propounded to Morancy, who in answer to them states 
that, the entire debt to him has been paid, with the exception of the costs in- 
curred in the executory proceeding, and that he neither ordered nor authorized 
the issuing of the execution. ) 

The question presented is, whether Koonis, in virtue of his alleged subroga- 
tion, could legally proceed to execute, in the name of Morancy, the order of 
seizure and sale obtained by the latter, to enforce the payment of the balance 
remaining due. This right could have been exercised while the property re- 
mained in the mortgagor’s possession, upon showing an express subrogation. 3 
Rob. Rep. 3. But, in the present instance, after the order of seizure and sale 
was obtained by Morancy, but previous to the alleged transfer and subrogation, 
the land subject to the mortgage was sold to Drs. Chaille, and belonged to her 
succession at the date of the transfer. The act of mortgage contained no clause 
of non-alienation. Morancy himself could not have proceeded to executehis . 
suit, after the sale to Mrs. Chaille, but would have been driven to his hypothe- 
cary action. Koonts acquired no greater right than Morancy possessed, and 
consequently could not have proceeded by the executory process, even if he 
had made proof of an express subrogation to ihe mortgagee’s rights. But the 
proof of the subrogation is defective. Amoheit, the attorney of Koonts, de- 
posesthat Morancy transferred the judgment to Koonts, with a subrogation to 
all his rights in relation to it, for the unpaid residue; that the witness has 
searched for the transfer, but has been unable to find it. The foundation of the 
right of Koonts to proceed, evenif the property were still ig the possession of 
the mortgagor, was the act of transfer and subrogation, which being lost, proof 
of its contents could only have been made upon showing a previous advertise- 
ment of the loss, and proper measures taken to recover it. C. C. 2258, 2259. 

But it farther appears that, the claim of Koonts has bsen prosecuted in the 
Probate Court against the succession of Mrs. Chaille, to which the Jand be- 
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longed, and that the land has been actually sold under those proceedings. It 
has not been explained upon what principle the party claims to subject the pro- 
perty a second time to the same mortgage. 

The judgment of the District Court is, therefore, reversed. It is further 
ordered that the injunction issued in this case be maintained, without prejudice 
to any rights that G. W. Koonts may have acquired under his subrogation to 
the rights of Morancy ; the appellee paying the costs of both courts. 


BattalLe v. O'NEILL. 


When in an action for the price of work, alleged in the petition to have been done under a 
verbal contract, defendant answers that there was a written agreement, which he annexes 
to his answer, and plaintiff on the same day files a supplemental petition declaring that 
though the work was commenced under a verbal agreement a written agreement was 
subsequently made and then in possession of defendant, and the latter goes to trial without 
objecting that no default had been taken or issue joined on the supplemental petition. the 
substance of the demand not beingehanged by the supplemental petition, and there being 
no sarprize, the informality will be considered to have been waived. 


PPEAL from the District Court of St. Tammany, Jones, J. J. R. Jones 
and Childress, for the plaintiff. A. Hennen, for the appellant. The case 
should be remanded as there was no issue joined on the supplemental petition, 
nor any answer to it. 1 Mart. 205. 2 Mart. N.S.264. 2 Ana. Rep. 352. 
The judgment of the court was pronouneed by 
Surpett, J. This action is for work done to the defendant’s vessel. The 
original petition stated the agreement of the parties to have been verbal. The 
defendant answered, pleading, among other matters, that there was a written 
agreement, which he annexed te his answer. On the same day upon which the 
answer was filed the plaintiff filed a supplemental petition, alleging that although 
the work was commenced under a verbal contract, a written agreement was 


subsequently made, and that it was in the possession of defendant. Its production 


was prayed for. An agreement was made in writing on the 14th May, 1846, 
appointing the first monday in June, 1846, for the trial of the eause. The 
defendant’s answer and the supplemental petition were filed on the 3d June, 
1846 ; and on the 5th June, 1846, witnesses were examined on the part of the 
plaintiff and defendant, and judgment was rendered for the plaintiff. 

It is now assigned as error by the defendant that, there was a supplemental 
petition filed, on which the case was tried, and judgment given, without an an- 
swer filed or issue joined upon it. We are of opinion that the objeetion is not 
well taken. It will be observed that the substance of the plaintiff's demand 
was not essentially changed ; the supplemental petition being, in effect, a notice 
to the defendant that the plaintiff would rely in support of his claim upon written 
evidence in possession of the defendant, and a call for its produetion. If the 
defendant after producing the written agreement had refused to go to trial un- 
til a default taken, or issue joined, upon the supplemental petition, we are not 
prepared to say that the court eould have compelled him to go to trial. But no 
auch objection appears to have been made ; it is evident that there was no sur- 
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cannot now escape from the implied waiver of a mere informality which has 
done him no injury. : 
Upon the merits the judgment is sustained by the evidence. _ 
° Judgment affirmed. 


ROP PAD AADAAAAA BAA OOo WDA | 


Detasicarre v. Seconp Municreauity or New Ogveans. 


The true cause of a contract may be shown by any legal evidence, oral or written, and the 
evidenee adduced for that purpose never can be considered as contradieting the aet. C. C. 
1888, 1894. 

Corporations will not be held responsible for the errors of their agents in pleading, or in 
defending suits. 


To support the exception rei judicate the issue in the two actions, 2s well as the parties, 
must be the same. Successors, or ayans-cause of the parties to the original suit, are consid- 
ered as having been parties themselves, where their titles have been acquired since the 
institution of the action in which the original judgment was rendered ; lider, if acquired 
before. ; : 

A vendor does not represent the purchaser, in relation to real rights alienated by him. He 
has divested himself of them, and cannot dispose of, nor compromise, them in any way to 
the prejudice of the purchaser, by whom, or against whom, all actions affecting them must 
be brought. The purchaser is not bound to intervene though he may have knowiedge of 
the proceeding. 

A compromise may be made under the form of an onerous donation ; and, in such a case, it 
will be subject only to the rules applicable to commutative contracts. 

Where an executor compromises a claim of the succession without having been authorized 
by the court, the heirs alone can take advantage of the omission; and it is incumbent on 
them to do so when they take the seizin of the succession from the exeutor. Per Curiam: 
They cannot be [permitted te receive from him all the property which the compromise had 
secured to them, and to claim more afterwards on the ground that he had no authority to 
make it. 

After twenty years the authority of an agent will be presumed. 

‘Where a ratification is not express, facts must be established from which it necessarily 
results. 

The sovereign alone has the right to change the destinationef public places. 

PPEAL from the Fifth District Court of New Orleans. Buchanan, J. 

The facts material to a correct understanding of the decision in this case 

are stated in the opinion infrd. 
R. N., and A. N. Ogden, for the plaintiff. I. The sale from John Gravier 
to Peter Delabigarre, in 1804, of two-thirds of the batture in front of the fau- 
St. Mary, embracing the locus in quo, is a valid title to the plaintiff, as the 
pron he and heir of Delabigarre, to the one-fourth of the batture she now 
seeks to recover. II. Thetitle of John Gravier cannot be controverted by the 
defendants, because it has, by virtue of the final judgment rendered in his fa- 
vor against the corporation of New Orleans, the authority of the thing adjudged, 
in favor of the purchasers from John Gravier, as well as in favor of himself and 
his heirs. III. The defendants in this suit, having set up title to the property 
under the plaintiff’s ancestor, are not permitted to attack that title. 1V. The 
title set up by defendants in their answer, being a donation of the property in 

1820, executed in their favor by the executor of Delabigarre, and which it is 

conceded he had no authority to make as executor, the act was in regard to the 

heirs of Delabigarre an absolute nullity, and not susceptible of being rendered 
valid by ratification or yoluntary execution on the part of the heirs, the law 
expressly requiring that, as a donation, it should be executed by the heirs them- 
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selves in legal form. V. After pleading title under that act as a donation, the 
defendants cannot be permitted to withdraw the admission, and prove that the 
act was a compromise; nor can they be permitted to contradict the act itself, 
and show, by parul evidence or by presumptions, that it was a different act from 
what it purports to be. VI. The intrinsic evidence furnished by the act itself, 
as well as established facts in to the previous litigation concerniog 
the batture between John Gravier and the corporation, and the final = 
against them, prove that the act was not 4 compromise or transaction. VII. If 
the act was a courpromise, the executor was equally without authority to make 
it, and theré is no evidence of any ratification or voluntary execution of it by 
the heirs of Delabigarre: and, as a compromise, in view of the final judgment 
which had been rendered against the corporation, it was in substance giving 
away the property without arry consideration. WIII. The act relied on by the 
defendants is essentially a donation inter vivos, and irrevocable, because it pur- 
ports to transfer, and does tratsfer, the absolute title to the property; and itis 
not therefore a dedication to public use, which in its nature does not transfer 
the title to the soil, but only the right to its nse as long as required by the 
public utility—* the naked fee always remaining in the owner of the soil.” IX. 
If viewed as a dedication to public use, it is still conceded that the executor 
had no right to make it. The act even then was null, without the signature of 
the heirs of Delabigarre, and, being in the form of a donation, could not be 
ratified ; bet in whatever light it be viewed, whether susceptible or not of being 
award | confirmed, there is no evidence that it was ever yon ee ~ Poe 
eirs of Delabigarre, nor are any subsequent acts shown on their part from 
which their assent to it can be even inferred #8 probable, much less he said to 
have necessarily resulted. X. As to the dedication, independently of the act 
in question, resulting trom the use which the public have had of the batture, 
no length of time could give such a right, unless the assent of the owner of the 
soil was shown, and that assent could not be inferred when the ——S 
.claimed and exercised, under the law, the right of public use, independently of 
the will of the owner. XI. The municipality are not invested by law with an 
arbitrary discretion to give or withhold their consent to the front proprietors, to 
reclaim the batture belonging to them outside of the levée, and when the public 
interests no longer require the use of the whole; they may be compelled to 
surrender to the front proprietors all that portion of it which is no longer 
needed for public purposes. XII. The evidence furnished by the resolutions 
of the council of the municipality, and the plans caused by them to be made, 
Jaying the batture out into streets and squares for the purpose of being sold, 
entitle the plaintiff to a judgment for the possession a8 well as the title. 
Roselius, for the appellants, contended: I. That the act of 1820 was a com- 
promise,-and not a donation inter vivos. The nature of a contract does not de- 
pend on the name which the parties, through ignorance or design, may have 
given to it. ‘A donation inter vivos” says the Code, art. 1454, “is an act by 
which the donor divests himself at present and irrevocably of the thing given, 
im favor of the donee who accepts it.” See also Pothier, Donations entre-vifs, 
s. 3, art. 1. Merlin, Rep. verbo Donation, sec. 1, §1. Here the mayor, 
aldermen, and inhabitauts of New Orleans are represented in the contract as 
the nominal donees; but no title to, or ownership of, any part of the batture 
was transferred to them—-it is converted into a oe eg . If the contract 
were a donation, the public, and not the city, be the donees. No 
ticular form is required for a dedication of property to public use. See 6 Pe~ 
ters, 431, 498. 10Ib. 662. 6 Vermont R. 355. 7 Harr. part 2, p. 135. 19 
La. 286. II. The plaintiff has ratified the act of Lafon, as executor, in making 
the dedication. 11 La. 286. 7 Mart. N.S. 143. Dig. 1. 14, tit. 6, sec. 16, 
Merlin, Qu. de Droit, verbo Compte-Courant, sec. 23. Paillet, on article 
1985 of Code Napoléon. III. It is immaterial to enquire whether Oddie 
had authority to represent the plaintiff in the act of 1820, she having 
since voluntarily executed that contract. See Code, art. 2252. Code Nap. 
1338. Merlin, Qu. de Droit, verbo Mineur, s. 3. Dig. }. 27, tit. 9, 8. 10, 14. 
Voet. Com, ad Pand. vol. 2, p. 208. Glack’s Comm. om the Pandects, vol. 33, 
Pp. 72, et seq.,8. 1389. Duranton, vol. 13, p. 295, no. 280. Toullier, vol. 5, 
p- 203, no. 189. The argument that the omission of Oddie to sign the act is 
fatal, because it creates a defect of form, rests on the erroneous notion that the 
contract is a donation. IV. One, in whose name a contract has been made by # 
person who pretended to be his agent but who was not, must repudiate the 
contract as soon as he is informed of it, or he will be considered as having rati- 
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fied it. Dig. |. 14, tit. 6,9 16. 7 Mart. N.S.140. Duranton, vol. 13 nos. 
264, 265. Pothier, Mandat, nos, 29.99. V. The fact of the public having 
been in undisturbed possession of the locus in quo, without opposition, for more 
than twenty-five years, is of itself sufficient evidence of a dedication to public 
use. 6 Peters, 504, 512. Best, on Presumptions of Law and Fact, p. 134, 
137. *Shelford’s Real Property Acts, p. 55. VI. The claim set up to title to 
the property, by the resolutions of the Council of the Second Municipality pro- 

to sell it, cannot impair the rights of the public to it as a locus publicus. 
See 6 Peters, 507. VII. The plaintiff has shown no title to the strip of batture 
Sarees in her petition, even on the hypothesis that she is not bound by the 

ication. 

H. A. Bullard, on the same side. I. The act passed before Lavergne, in 
1820, in form of a donation, but with onerous conditions on the part of the do- 
nors, in the nature of a compromise between the actual possessors of the bat- 
ture and the city of New Orleans, is essentially a dedication tu the public use 
of the property which formed the object of the contract. lI. Even considered 
as a mere donation, it has all the solemnity of form required by law, having been 
passed before a notary public and two witnesses; and the objection that it is 
null, because Lafon was not authorized to represent the heirs of Delabigarre, 
does not go to the form of the act, but to the authority of the person assuming 
to represent the plaintiff. The objection, in effect, is, that the act wants the 
consent of the plaintiff. If the objection were to the solemnity of the act, as, 
for example, that, being a donation, it was not passed before a notary and two 
witnesses, I admit that it would be so radically null that it could not be ratified. 
In such a case the consent would not be wanting, but that consent would not be 
given in the form required by law for the validity of a donation. A testament 
without the solemnities regarded by law, is null for want of form; a testament 
made by an insane person, in all the rigor of legal solemnities, is vuid for want 
of capacity to consent, or make a testament. When the nullity is a radical one, 
inherent in the nature of the coutract itself as illegal and forbidden by law, or 
when it is not made in the form oe by law, itcanvot be made good by 
ratification ; but the mere absence of an original consent, by a person author- 
ized to give it, may be supplied by his subsequent consent. There is no evi- 
dence that the plaintii¥ had. at the date of the act of 1820, accepted the suc- 
cession of her father. The estate was represented by La/fon. as executor, and 
he signed the act in that capacity. If the heirs, when they entered upon the 
estate, had contested the authority of Lafon to bind them, it would have been 
incumbent on us to show his power as executor, derived from the will; but 
when the heirs expressly recognize his acts, they admit his original authority. 
They accept the estate, such as it was after Lafon had closed his administration, 
III. Plaintiff has executed all the stipulations and engagements contained in the 
act of pretended donation, by leaving the whole property open to public use, 
without opposition, for more than twenty-five years, and by providing for the pay- 
ment of the sums agreed upon for building a market-house, and has thereby 
ratified aud ee, the acts of Lafon, and is estopped from denying his au- 
thority. 1V. But it is contended by the plaintiff that, her property is no longer 
required for the use of the public, and that she is entitled to recover it and con- 
vert it to her own use ; and, as evidence of the fact, she relies on the resolutions ef 
the Council of the Second Municipality. Admitting that the accumulation of the 
batture beyond the new levée has become too extensive for convenient public 
use, it by no means follows that plaintiff is entitled to recover. Un the contra- 
ry, the whole being an accretion to the levée, which is declared by the act to be 
a locus publicus, partakes of the character of the principal. The levée is ir- 
ptr dedicated to public use; the grantor retained no species of interest or 
title to or in it, and the idea that the plaintiff and her associates retained what they 
call the fee, and gave only the use, is inconsistent with the whole tenor of the 
act . The sovereign alone has a right to authorize a part to be applied to 
other purposes, when no longer ired for public use. The act contains no 
resolutory condition, and no right of reversion. All places dedicated to public 
use are placed extra commercium ; they cannot be alienated, nor appropriated to 
private uses. De Armas v. Mayor, &c., 5 La.132. The whole of the alluvi- 
on in front of New Levée street, has been formed since 1820. The ground on 
which the new levée stands, having been devoted to public use, without res- 
ervation, and constituting as it did, and does to this day, the bank of the river, the 
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new formation became a 7 of the levée, and constituted a locus publicus Detasicarae 
equally with the levée itself. PN. 8 


The judgment of the court was pronounced by CIPALITY. 

Rost, J. ‘This is a petitory action. The plaintiff, as heir and sole repre- 
sentative of Pierre Delabigarre, claims the undivided fourth of a portion of the 
alluvion in front of faubourg St. Mary, which was a source of fierce litigation, 
sometimes threatening the public peace, from the change of government to the 
date of the contract entered into, between the parties in possession of it at the 
time and the city of New Orleans, on the 20th of September, 1820. She 
avers that her father acquired his title, on the 20th of March, 1804, from Jean 
Gravier, who held under a regular chain of conveyances from the original 
grantee ; and that, by subsequent arrangements with the late Edward Living- 
ston, who owned the other three undived fourths, the land now claimed has 
been ever since held in common between them. She finally alleges that Mu- 
nicipality No. Two is in possession, and claims title. She prays that the 
heirs of Livingston be made parties to these proceedings, that Municipality 
No. Two be cited, and that she may have judgmient for the undivided fourth 
part of the batture claimed.- She farther prays for a partition against the heirs 
of Livingston, for a writ of possession, and for general relief. 

The widow and heir of Livingston answered that, they decline taking any 
part in the litigation now pending between the plaintiff and defendants, and 
protest against having their rights precladed by this litigation ; but they say that 
if the court should order a partition to take place as prayed for by the plaintiff, 
they have no objection that said partition, in that event, should be made on the 
basis and in the proportions alleged by the plaintiff to be the true basis for such 
partition. 

The other defendants filed a general denial, and opposed to the plaintiff the 
contract of the 20th of September, 1820, signed by B. Lafon, executor of Pierre 
Delaligarre, by which it is alleged that the entire batture in front of faubourg 
St. Mary was given, ceded, and conveyed to the city of New Orleans. Ina 
supplemental answer, the defendants set up an exclusive title in themselves to 
all the batture. 

The Third Municipality here intervened opposing the pretensions of all par- 
ties, for the purpose of preserving its legal rights under the contract of 1820, 
and_the act of division of 1836. - 

The plaintiff afterwards filed a supplemental petition, alleging the nullity of 
the contract of 1820, on the ground of want of authority in the executor to 
make it. This petition farther alleges that the original petition erroneously 
states that the portion of the batture therein described was, at the time of the 
death of her father, held“in common and undivided between him and Edward 
Livingston, and that in fact the said Livingston only acquired his title on the 
3d of May, 1819, from the heirs of Bertrand Graver. The plaintiff farther 
alleges that, in 1807 or 1808, the title under which she claims was finally ad- 
judicated upon in favor of Jean Gravier by the Superior Court of the Territo- . 
ry of Orleans, in a suit in which the said Jean Gravier was‘plaintiff, and tho 
Mayor, Aldermen, &c. of the city of New Orleans were defendants; which 
judgment it is alleged remains in full force, and cannot now be questioned by 
any of the Municipalities. 

In their answer to the supplemental petition, the defendants generally deny 
the allegations therein contained, and further answering aver that the act re- 
ferred to in the supplemental petition, although called a donation, was in reality 
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Detasicarne an act of eompromise, entered into: between the riparian proprietors and the 
Gheni Mumr- Corporation of New Orleans, for the purpose of settling the conflicting claims 
SwaLit®. to the batture or alluvion, set up by the parties respectively. That said com- 


promise is binding on the plaintiff, having been frequently recognized and ratified 
by her since its date ; that the piece of ground claimed in the petition is a public 
place, ever which the respondents have the right of administration. 

On these issues, the parties went to trial. There was a judgment in favor 
of the plaintiff on the question of title, and the defendants took a devolutive 
appeal. A rule was subsequently taken by the plaintiff upon the defendants to 
show cause why she should not immediately be put in possession of her portion 
of the batture, which according to the plan made by the surveyor of the Mu- 
nicipality, and the unanimous opinion of the City Council as expressed in one of 
their ordinances, is no longer wanted for publie purposes, This rule was dis- 
eharged, and the plaintiff appealed. 

A great portion of the argument of the counsel on both sides, has been di- 

‘fected to the investigation of the nature of the contract of the 20th of Septem- 
ber, 1820; the plaintiff insisting that it was in fact, what it purports to be, a 
pure and simple donatiég énter vivos, null for want of form as well as for want of 
authority in Barthélemy Lafon, and not susseptible of ratification; the defend- 
ants maintaining that it was a final compromise of all the difficulties that had ex- 
isted till then in relation to the batture, which the executor may have been ju 
dicially authorized. fo make before the acceptance of the succession by the 
heirs, and which,.if he was not so authorized, the plaintiff has since voluntarily 
executed, and otherwise ratified in various ways. 

It is necessary to a proper understanding of this act to state the principal 

clauses which it contains. The parties of the first part, as actual possessors of 
the batture, to favor the public, as they allege, in the use.of the banks of the 
river adjoining the batture, and to facilitate the communication of the streets 
which should extend to it, make an irrevocable donation inter vivos to the city of . 
New Orleans, represented by the Mayor, acting on that occasion under the 
special authorization given to him by the City Council, a copy of which was an- 
nexed to the act. The donation includes: Ist. All that portion of the allavion 
outside of the line of the new levée previously established. 2d. The new 
levée itself, and the soil upon which it was erected, in the condition in which 
the whole would be found after the levée had been repaired, augmented, and a 
palisade made in front of it by the donors. 3d. The soil necessary for the 
prolongation of all the streets of the faubourg to the new levée. 4th. So 
much soil as was necessary to give to I'choupitoulas street, a breadth of gixty 
feet through faubourg St. Mary. y . 

This donation was made on the express condition, without which it would not 
have taken place, that all the lands it conveys shall remain ultra commercium; 
that no buildings shall ever be erected upon them; and that they shall not be ap+ 
plied to any other public uses but those to which they are naturally destined. 
The act goes on to say, that, inconsideration of the donation, and of the advan- 
tages which may result therefrom to all parties, the donors farther bind them- 
selves towards the city: Ist. To repair and increase the levéé mentioned in 
the act, so as to make it sixty feet at top, and to place palisades in front of it. 

2d. To make and fill up at their own expense,all the streets between T'choupi- 
toulas street and the new levée, and to make platforms at the ends next to the 
river. 3d. To destroy at their own expense all the buildings then existing on 
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the batture, ‘and to remove the materials within a delay of thirty days. 4th. To Detanicarre 
construct at their own expense the buildings necessary fora public market to be Sec ee 
erected in faubourg St. Mary, for the erection of which they taxthemselwes <“IPALtrY. 


$10 for every front foot of land they possess in the rear of the new devée, and 
give their notes secured by mortgage te the cerporation for their respective 
shares. The.corporation seceive the notes, and, in case the amount be more 
than sufficient to erect the St. Mary’s market, they bind themselves to.apply 
the residue in the erection of another market house ia faubourg Marigny. The 
front of the lots belonging to the degal representatives of Pierre Delabigarre, 
is stated to be ninety-four feet, and Barthélemy Lafon, as executor, gives his 
notes at one and two years for $940, according to the terms of the contract. 

Nemo facile presumitur donare, is.a sound rule in the interpretation of .con- 
tracts, and before parties, who had beenat open warwith the city authorities for 
fifteen years, can be considered as having gratuiously come forward, made a do- 
nation to it from pure considerations of love and .affection, and imposed heavy 


charges and contributions upon themselves.as a censideration for their liberalityy 


courts of justice will pause and try to discover whether this was the real cause; 
for a contract is not the less valid, though the cause be pot expressed, and if the 
cause expressed should be one that does not exist, yet the contract cannot ‘be 
invalidated, if the party can show the existence of .a true and sufficient consid- 
eration. C.C. 1888, 1894. Its the necessary consequence of those provis- 
ions of law, that the true cause may be shown by any legal evidence, oral or 
written, and that the evidence adduced for that purpose never can be considered 
as contradicting the act. 

The judge of the first instance held the real.cause to be a concession of right 
to power,.an abandonment of a part of the praperty by the donors, for the pur- 
pose of being permitted to enjoy the remainder. The plaintiff's counsel have 
relieved the legislation of those times from that imputation. They have shown 
. that, in 1813, the Jegislature had provided the mode in which levées might be 
advanced, when the alluvions in front of them became susceptible of private 
ownership, and they have referred .us to decisions.of the late Supreme Court 
made under that law, in which it was held that the discretion, vested in police 
juries and city councils to determine when levées should be advanced,was a sound 
discretion, into the exercise of which courts of justice might enquire. In the 
case of Henderson et al. v. The Mayor of New Orleans et al., in which a simi- 
lar question was presented, the court held that, if the jury decided that the 
levée should be advanced, the city authorities could not refuse the permission, 
because the owner would not surregder part of the property to the public, or 
burth’n it with servitudes to which other lands are not subject. 5 La. 420. 
Taking this to have been the law in 1820, the donors might at any time have 
invoked its protection ; and the powers of the city government could not have 
been arbitrarily exercised to their detriment. We must, therefore, ascertain 
whether, as alleged by the defendants’ counsel, there were at the time dangers 
of eviction, troubles, or disturbances, from which the contract of 1820 relieved 
the parties in possession. 

It is said, on behalf of the plaintiff, that there was not, because the judg- 
ment in Gravier’s case formed res judicata between the plaintiff and the de- 
fendants. One of the essential requisites to maintain the exception rei judi- 
cale is, ut sit cadem causd petend:. The city, in Gravier’s case, did not set up 
title to the batture, but claimed it exclusively as a locus publicus, under a dedi- 
cation by Gravier, and the use of the public ever since the establishment of 
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Detanicarrs faubourg St. Mary. The plea now made presupposes the issue to be the same 
Srcon> Muvy. i this suit. It waives, therefore, the exception in the brief, that the defendants, 
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having set up title in themselves, are bound by that plea, and cannot change 
the nature of their defence. In conformity with the views expressed in the 
case of Millaudon v. The First Municipality of New Orleans, 1 Annual Rep. 
215, we would not, in any case of which we have the control, be disposed to 
hold the corporators responsible for the errors of their agents in pleading or in 
defending suits; but here the very ground assumed by the plaintiff waives an 
informality which might as well perhaps not have been alleged, as the plaintiff 
herself had committed errors in her pleadings which she rectified in the sup- 
plemertal petition. 

’ Another essential condition to maintain the exception of the thing adjudged 
is that, the parties be the same in both suits. Successors to, or ayans cause 
of, the parties im the original suit are considered in law as having been parties 
theuiselves, provided always that they have acquired their title after the insti- 
tution of the suit in which the original judgment was rendered. If the title 
was acquired before, the exception rei judicale will not avail. Pothier, Oblig. 
nos. 901-904. : 

The vendor does not represent the purchaser in relation to the real rights 
alienated. He has divested himself of them, and cannot dispose of them, nor 
compromit them, in any manner to the prejudice of the purchaser, by whom, 
or against whom, all actions affecting them must be brought. The purchaser is 
not bound to intervene, although he may have knowledge of the proeeedings. 
Merlin, Quest. de Droit, verbo Chose Jugée, § 2. 

Graver in this case had parted with his title to Delabigarre three years 
before the institution of the suit, and no privity having been shown between 
them in the suit, Gravier was without capacity to standin judgment. The 
concealment of the title of Delabigarre was a fraud which could neither benefit 
nor injure him, Moreover, only a small portion of the land which Gravier had 
sold belonged to him ; the remainder was afterwards adjudged by a decree of 


' court to the foreign heirs of Bertram Gravier, from whom it was purchased by 


Mr. Livingston, in 1819. Nobody will pretend that the jucgment formed the 
thing adjudged in favor of those heirs; and accordingly we find that, after the 
judgment had been final ten years, they sold without warranty of any kind to 
Mr. Livingston, who acknowledged in the deed that he was fully aware of the 
dangers of eviction which existed, and that he purchased at his peril and risk. 
He had the management of the interests of Delabigarre, and seems to have 
treated them preciselyas his own. He gps fully aware that, in relation to 
both, the question of title remained open; and if, after the organization of the 
State government, a new suit had been instituted to test its validity, we are not 
prepared to say that, under the prineiples regulating dedications to public use 
as they are now understood, the evidence in Gravier’s case would not have au- 
thorized a judgment in favor of the public. 

Again, the main question of fact upon which the case of Gravier turned 
was that, at the time of the establishment of faubourg St. Mary a batture 
susceptible of private ownership existed on the whole line of the levée. New, 
in 1819, just before Mr. Livingston’s purchase, it was held by the late Supreme 
Court in the case of Morgan v. Livingston, that there was no batture suscepti- 
ble of private ownership at that time in front of a considerable portion of the 
levée. Whoever perusges the testimony in that case will find it difficult not to 
give it faith. If that testimony was true, that in Gravier’s case was false; and 
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had the jodguiont been rendered between proper parties, the city had tweny DELasioanne 
years, under the laws then in force, to set it aside on that ground, by an ac- 
tion of nullity. Part. 3, tit. 26, laws 1, 2. 

These were the dangers of eviction, troubles, and disturbances to which Mr. 
Livingston had reference in his purchase from the heirs of Bertrand Gravier, 
and which induced him to acknowledge, in 1819, that his title was defective, 
and to cancel on that ground the sale of two batture lots made by him the year 
previous to Vincent Nolté. He must have been deeply impressed with the ne- 
cessity of making such a transaction in relation to the whole matter, as the city 
would accept and the legislature ratify ; for, wherever the public is concerned, 
the State is not without interest. In order to succeed, it was necessary not to 
expose the weakness of the title; hence the great anxiety of Mr. Livingston 
to abandon to the city all beyond a certain line, provided they would accept it 
in the form of a donation ; hence all those biand entreaties for peace and ‘good 
neighborhood which, after years of perséverance, finally accomplished his ob- 
ject. ~ The acceptance by the corporation of a portion of the batture from the 
possessors, as a gift, virtually acknowledged their title to the remainder, and 
prevented the law-suits which they feared. It was unquestionably the real 
cause of the contract, and as the contract itself was such as to satisfy in a great 
measure the wants and wishes of the city, it became the apparent interest of 
all parties to have it recognized by the legislature. It was represented to that 
branch of the government as a final compromise, ratified by them as such, 
and kept in full force after the division of the city, by an express provi- 
sion of the act of 1836. This ratification has rendered the title of the 
possessors to the portion they retained perfect; and the policy of the at- 
tempt now made to show that the act was not a compromise, which if 
successful would do away with it and reinstate the public in its original 
rights to the whole batture, is extremely doubtful. Prescription does not 
run against public places and things out of commerce. 

The contract of 1820 was a compromise made under the form of an 
onerous donation, and subject only to the rules applicable to commutative 
contracts. C. C, 1513. It is no more a real donation than an act would 
be by which one of the parties made an irrevocable donation inter vivos of 
an immovable to the other party, who, in return, made to him a similar 
donation of the price. It will not be eontended that a contract of that 
kind could be avoided by the subsequent birth of children to the donor, nor 
on account of the ingratitude of the donee. Compromises may assume any 
form,and simple obligations to door te give may be shown, by other evidence, to 
be the consideration of them. Troplong, Transactions, no. 34. 

This compromise was one entire contract, the conditions of which had been 
prescribed by a resolution of the City Council annexed to it; and all the obliga- 
tions it imposed on the possessors of the batture were the consideration of the 
implied recognition of their title to the portion retained. It contained stipula- 
tions not unlike those familiar dispositions of property, by which the naked 
property is given to one and the usufruct to another. No right of reversion 
was stipulated under any contingency, and, as long as the compromise stands, 
the donors cannot resume the title. 

The counsel for the plaintiff contend that, admitting the contract of 1620 to 
be a compromise, it was not signed by the heirs of Delabigarre, and his exec- 
utor had no authority to make it. It is not shown that the heirs of Delabigarre 
had accepted his succession at the time. That succession was then under the 
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Deraniestas exclusive administration of the executor, and he might, on a proper showing, 
on Mon)- have been authorized by the court to compromise. Whether he obtained the 
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authorization does not appear, If he did not, the heirs of Delabigarre alone 
could take advantage of the omission, and it was incumbent upon them to have 
done so when they took the seizin of the succession from the executor. They 
cannot be permitted to receive from him all the property which the compromise 
had secured to them, and to claim more afterwards on the ground that he had 
no authority to make it. 

Within a few weeks of the date of the act, steps were taken to set apart five 
batture fots, as the share of the heirs of Delabigarre ; and the partition be- 
tween them and Mr. Livingston was completed on the 8th April, 1822. The 
plan annexed to the act shows the lines of the levée and the prolongation of the 
streets as fixed by the compromise, and the lots are described by reference to 
those lines and streets. On the same day the heirs of Delabigarre sold to 
Mr. Livingston two of those five lots, and in the sale reference is had to the 
same plan. Part of the consideration of this sale consists in the sum of $940, 
the amount of the two promissory notes subscribed by B. Lafon, as executor 
of Delabigarre, to the order of Joseph Ronfignac, mayor of the city of New 
Orleans, as appears by the act of the 20th of September, 1820, which notes the 
said Edward Livingston promises and obligates himself to pay in the discharge 
of the vendors; and also of the sum of $839, being the amount advanced by 
John W. Oddie, agent of the vendors, for making the levée contemplated by 
the compromise. 

It is objected that there is no proof of the authority of Oddie to represent 
the heirs of Delabigarre in these acts. After twenty years the authority of 
au agent is presumed, and twenty-three years elapsed after the execution of 
the acts before this objection was made. Bedford v. Urquhart, 8 La. 248. 
Bourguignon v. Boudousquié, 6 Martin N. S. 153. 

But it is not necessary to resort to that presumption in thiscase. The plain- 
tiff divided the three remaining lots into six, and sold them with reference to 
the plan under which they had been acquired. The acts of sale state that the 
preperty sold was acquired in part by the plaintiff from her sister, and in part 
by an act of partition between Edward Livingston and the heirs of Delabig- 
arre, of whom the plaintiff is one, pessed before Flugues Lavergne, late notary 
public in this city, on the 8th day of April, 1822, the very act in which John W. 
Oddie appeared as agent of the heirs of Delabigarre. The plaintiff has never 
claimed, and does not claim in this suit, the lots transferred to Mr. Liviugston 
by that act; and she is estopped by her own declaration from questioning the 
authority of the agent who represented her therein. 

It is true, as decided in the case of Rivas’ heirs v. Bernard, 13 La. 159, that 
where a ratification is not express, facts must be established from which it ne- 
cessarily results. But viewing, as we do, the compromise of 1820 as one entire 
contract, the acts of the plaintiff cannot be accounted for without a ratification 
of it. She has made the acts of B. Lafon and John W. Oddie her own, by 
executing voluntarily, more than twenty years before the institution of this suit, 
all the contracts they made for her and her sister, and she now stands as if she 
had herself signed the compromise. If it is not all binding upon her, no part 
of it is binding, and she may claim the ground given for the prolongation of the 
streets and for widening Tchoupitoulas street, as well as the batture. 

It is further urged that, admitting the batture to have been dedicated to pub- 
lic use, the defendants are only entitled to that use as long as it is compatible 
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with the public interest ; and that as they have passed a resolution ordering a Drtanicarre 
portion of said batture to be sold, on the ground that, the batture from its great en. Must 


width had become useless as a public landing, that it was injurious to the public 
welfare, and caused great inconvenience and expense to commerce, and that 
the portion ordered to be sold was no longer required for public use, the plain- 
tiff has the right to resume the possession of that portion. 

The sovereign alone has the right to change the destination of public places. 
Under the state of facts presented by the record, the attempt of the defendants 
to change the destination of the ground was a glaring usurpation of power, from 
which no legal effects could result. 1t is proper to state that this attempt was 
not persevered in. 

It is therefore decreed that the judgment of the District Court be reversed ; 
and it is further decreed that the act of eompromise of the 20th September, 
1820, before Hugues Lavergne, notary, in the pleadings referred to, and whereof 
a copy is on file in this cause, be maintained, and have its full effect against the 
plaintiff; and that the petition of the plaintiff be dismissed, with costs in both 
courts. 





DELABIGARRE v. Tae Seconp Municipatity or New 
ORLEANS. 


PPEAL, by the plaintiffs, from a judgment of the Fifth District Court of 
New Orleans, Buchanan, J. R. N., and A. N. Ogden, for the appel- 
lant. Roselius and H. A. Bullard, for the defendants. 
Rost, J. For the reasens assigned in the ease betweeu the same parties 
just determined, it is ordered that the judgment discharging the rule taken by 
the plaintiff upen the defendants in this case, be affirmed, with costs. 
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Macarry et al v. MANDEVILLE. 


Under the spanisl: law one having neither ascendante nor descendants was under no incapa- 
city todispose of his property by donation in favor of a concubine. By the Code of 1808, 
book 3, tit. 2, art. 10, persons living in open concubinage were declared incapable of 
making to each other any universal donation, or under an universal title, inter vivos or 
mortis causa. The prohibition to make any donation of immovables, or any donation of 
moveables exceeding one-tenth part of the whole value of the donor’s estate, unless in 
case of a subsequent marriage, was introdaced by the Code of 1825, art. 1468. 

The prohibition by law of donations of a particular character implies the right to make those 
not within the prohibition. 

Where the factsof a case present a double aspect, one of which represents a contract 
which the law authorizes, and the other one prohibited by law, the contract must be 
sustained. 


PPEAL from the Second District Court of New Orleans, Canon, J. Du- 
vigneaud, for the appellants. L. Janin and Soulé, for the defendant. 
The judgment of the court was pronounced by 
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Eustis, C.J. This case arises under article 1468 of the Code, which 
provides that those who live together in open concubinage are respectively in- 
capable of making to each other, whether inter vivos or causd mortis any dona- 
tion of immovables, and if they make a donation of moveables it cannot exceed 
one-tenth part of the whole value of their estate. Those who afterwards 
marry are excepted from this rule. The plaintiffs are the collateral heirs of 
the late Eugene Macarty, who died in this city on the 25th of October, 1845. 
They allege that among the property left by the deceased, which has not been 
inventoried, was the sum of $111,200, deposited in the Bank of Louisiana in 
the name of the defendant, and withdrawn by her on the 2d of October, 1845, 
a further sum of $11,000, paid by the deceased from his own money to La- 
mothe, and a slave Henry. Several other slaves, and lots and houses in the 
city of New Orleans are also claimed as forming a part of the succession of 
the deceased, and are alleged to be illegally in the possession of the defendant, 
who was the concubine of the deceased. For the recovery of those this suit 
is instituted. The judge of the Second District Court of New Orleans, before 
whom this eause was tried, considered that the plaintiffs had not satisfactorily 
made out their case and dismissed their petition, and they have appealed. In 
the examination of the voluminous mass of testimony we have been very much 
aided by the well prepared briefs of the counsel, which have directed our atten- 
tion to the real points at issue between the parties, the difficulties of which are 
equally serious and embarrassing. 

The deceased, from the year 1796 until his death, lived in concubinage with - 
the defendant, who is a person of color. She is in the possession of a fortune 
which, taking the estimate of her counsel, exceeds the sum of $155,000. The 
property left by the deceased, according to a declaration in his will, which was 
made eighteen days before his death, that it was all his property, amounted to 
about $12,000. The defence is that all the property in the possession of the 
defendant belongs exclusively to her, and has been honestly acquired, and is the 
result of her industry and economy during half a century ; and it has been 
undertaken to account for this large accumulation by legal evidence, and also 
to give the causes of the modicity of the fortune of the deceased at the period 
of hisdeath. It is obvious that this attempt involves the histories of both their 
lives, their habits, their pursuits. as well as their pecuniary means. The plain- 
tiffs have not attempted to deny that the defendant has been une femme extré- 
mement laborieuse et économe. It appears that she had, in all respects, rendered 
her condition as reputable and as useful as it could be made. Five children 
have been the fruits of her connexion with the deceased. They were all well 
educated. T'woof the sons are in business in this city, and one is living on his 





income. The daughters were married and established in Cuba; one of them 


is since deceased, leaving two children. _The state in which she lived was the 
nearest approach to marriage which the law recognized, and in the days in 
which their union commenced it imposed serious moral obligations. It received 
the consent of her family, which was one of the most distinguished in Louisi- 
ana, and nothing appears to have occurred to forfeit or to diminish their appro- 
bation and good will. 

She received, in 1799, a tract of land of three acres front and forty in depth 
on each side of the bayou of Terre aux Beufs, and we think it is clear that 
her family gave her money, the amount of which, at this distance of time, it 
is impossible to ascertain. There is no difficulty whatever in accounting for 
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the capital requisite to commence her business of a retailer, which she after- 
wards followed. The defendant was for several years engaged in the dry 
goods business iu this city. She purchased from the importers, and retailed 
her goods by her slaves and persons who sold for her. She was intelligent, 
industrious and skilfull. Her business was extensive and lucrative, and her 
credit undoubted. She had a dépot in the parish of Plaquemines, and her trade 
extended as far as Donaldsville and even to Attakapas. A few extracts from 
the testimony of witnesses, whose means of knowing and character cannot be 
drawn in question, will give a proper idea of her position and resources in the 
way of her trade. } 

‘“* Duncan Kennedy, witness for the defendant, sworn, says he has been a mer- 
chant for more than forty years in this city, from 1806; he was formerly a part- 
ner of the firm of Kennedy § Duchamp. Witness was a merchant here fourteen 
years previous to becoming a partner of Duchamp. Witness was in the dry 
goods line. Witness sold the defendant a great many goods in 1806, 1807, 1808, 
and 18v9, and has very often had transactions with defendant; and subsequent 
to that, witness has sold many goods to defendant. Witness says that, in 1811, 
1812, and 1813, the dry goods business was very lucrative. Witness brought 
goods down the river during the war, and realised a good profit. The business 
of retailing dry goods, such as the defendant followed at that time, was also very 
lucrative. She bought many goods, and sent persons about the streets retail- 
ing. Witness saw the defendant when she came to his store to buy, and she 
always brought the money to pay ; this is all the acquaintance he had with her. 
Witness considered the defendant remarkably industrious, and she was con- 
sidered so by all persons in the place. Cross examined: Witness says that it 
is so long since, that he cannot tell when he last examined the account of 
defendant on his books ; that defendant was very industrious and honest, and 
had credit ; she could get any thing she wanted. She could have obtained from 
$15,000 to $20,000 worth of goods on credit from witness, as he considered 
her honest and industrious. Witness still does business here. After witness’ 
dissolution with Duchamp, he formed the copartnership of Kennedy, Durel § 
Co. Mr. Durel’s name is Michel Valcour Durel. Witness was not at all 
acquainted with Eugene Macarty ; knew nothing at all about him.” 

“« William Debuys, witness for defendant, says he has known defendant since 
1816 or 1817. When he knew her first, she enjoyed great credit and passed 
for arich woman. Witness was a young man at that time, and was salesman 
in a commission house—the house of Peter Laidlaw & Co., and witness was 
directed to let the defendant have all goods which she wanted. The house was 
a wholesale house, and only sold by packages and boxes, and defendant 
purchased by wholesale. Witness has known defendant engaged in the dry 
goods business up to late years. She did considerable business—the retailing 
business, at the time witness was clerk, produced profits. Cross examined : 
Witness says that defendant purchased largely, but cannot say to what amount; 
and the witness had been instructed by the house that, whenever they received 
invoices of fresh goods to make out a copy of the same and send it to the 
defendant, which he did, and defendant generally purchased on those invoices 
8 or 10 packages at a time, which she divided among other marchandées in lots. 
Witness knew Eugene Macarty by sight. Witness knew him by reputation, 
asashaver. Witness always heard that Macarty had nothing; and when wit- 
ness was a bank director, he has seen notes put in for discount, drawn by 


Macarty, for $400, refused.” | 
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“ Michel V. Durel: Witness has known defendant since 1809. In 1811, 


a witness was employed as clerk at Vincent Nolte’s. He knows that defendant 


bought considerable goods. At that time the business was profitable then, and 
is so still, when the persons know how to purchase and sell at retail. Witness 
knows a person who set up a small retail store, who withdrew from business 
with $80,000, more or less. The Pauchons, Tibliers, Valles, §c., have made 
large fortunes by the same means. 

Witness says that, in 1817, he was clerk to Currell, Ure, Donald & Co., and 
that he left there in 1823; that, at that time, defendant purchased largely from 
that house in partnership with Mrs. Durel and others, which goods they divided 
amongst them and sold at retail. Defendant had an unlimited credit with the 
house ; her account there was a heavy one. Witness means that the amount 
ef goods purchased by defendant at the end of the year was a heavy amount. 
That, about 1823, witness went into the house of Dennistoun & Hill, and 
remained there until about 1826 ; they also sold goods to defendant, but defen- 
dant did not purchase from them so heavily, as she did from the former house. 
She had at that time made money, and her business began to flag. Witness 
says that at that time Aurore Martin, Agate Fauchon, Mrs. Peuch, Mrs. Du- 
rel, and some few others sold as extensively as the defendant. Mrs. Peuch 
left for France with a handsome fortune, which she made by it; and they have 
all made fortunes, some larger than others, by this commerce.” 

That the defendant realized large profits from her business, we think the 
evidence fully authorizes us in believing. It is proved that she afterwards 
employed her means in discounting notes, in which she was aided by the expe- 
rience of Macarty, who transacted all business relating to the investment of 


hermoney. Since 1825, the notes discounted uniformly bore her signature, in 


bank large sums of money were deposited in her name, and the property 
claimed by the plaintiffs appears to us to be in the bond fide possession of the 
defendant and exclusively so, without any established connection with the 
interests of the deceased. That the deceased bestowed time and labor upon 
the increase of the defendant’s fortune is conceded, and that she derived great 
benefit from his aptitude and skill in usury, is indisputable ; but his right to do as 
he has done, the defendant insists cannot be drawn in question by the plaintiffs, 

This is the explanation given of the origin and accumulation of the fortune 
of the defendant. The weight of evidence in support of it is, we think, con- 
clusive; that is, we think that, from the economical and orderly habits, the 
good judgment and/‘thrift, which, without any contradiction all the witnesses 
allow the defendant exercised—from the length of time these qualities have 
been in operation in one single direction, from her opportunities and acknow- 


‘ledged means, the amount, even supposing it to be what the plaintiffs’ insist it is, 


is not so large as to authorize us in assuming that any portion did not honestly 
and legally belong to her. ; . 

On the other hand plaintiffs contend +A ever since 1825, and up to the year 
1845, Eugene Macarty has transferred his whole fortune to the defendant by 
loaning on mortgage, by depositing his funds under her name in bank, and that 
his object in having them in her name up to the time of his death was to 
defraud his heirs at law of their rights secured under the Code; that all these 
deposits, loans and transfers are in fact nothing more than disguised donations, 
and voidable as such. 

It appears that, during the time when her trade was the most lucrative and 
when she must have wade a large portion of her property, her name did not 
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appear in any bank as a depositary or holder of notes, and we infer that her 
funds were in the name of the deceased. That any portion of the funds in his 
name belonged to her at this time is denied by the plaintiffs, but it is asserted 
that their affairs were separate and distinct, and that the defendant only owned 
the property which then stood in her name. But we think the weight of evi- 
dence is against this position. There is nothing before us showing any settle- 
ment of accounts between the parties, nor the state of them; and what was the 
share of each in the money or funds held by the deceased, or by the defendant, 
probably was and must for ever be a secret of which they themselves were the 
sole depositaries, and concerning which we can follow no other guide than the 
evidence which has been submitted to us. 1 

As far back as 1807 the plaintiffs contend that the means of the deceased 
amounted in value to upwards of $20,000, and they estimate it as increasing up 
to 1824. But it must be borne in mind that there is nothing before us on which 
we can interfere with any dispositions he may have made of his money under 
the laws which were then in force, and the larger his means were the greater 
was the probability of his liberality towards the deccased. This fact of the ex- 
tent of his fortune at that time strengthens, rather than impairs, the defendant's 
case, by furnishing an additional reason for accounting for her present fortune. 

Under the spanish law, the deceased, having neither ascendants nor descen- 
dants, was under no incapacity to dispose of his property by donation in favor of 
the defendant. By the Code of 1808, book 3, title 2, art. 10, p. 210, persons 
who lived together in open concubinage were declared incapable of making to 
each ot her any universal donation, or under an universal title, inter vivos or causd 
mortis. We have not been able to find any other restriction in the disposition 
of property imposed on persons living in that condition. From the examina- 
tion we have been able to give the subject we are satisfied none other exists. 
The prohibition of donations of a particular character implies the right to make 
those not within the prohibition. Partida 6, tit. 7, laws 2 and 12. Ibid, tit. 8, 
law 2. Commentary of Gregorio Lopez on those laws. Institutes of the law 
of Spain, tit. 3, lib. 2, p. 117. 

When we consider the basis on which this defence rests it is obvious that, io 
order to assail it successfully, the evidence itself must be impungned or weak- 
ened by proper and sufficient proofs, Doubts may exist, conjectures may be 
raised, which itis difficult to explain ; but such is the necessary consequence of 
the state of things between these parties, and the time to which the matters to 
be enquired into extend. The defendant has not been placed by the plaintiff's 
evidence in a situation in which she is called upon to explain every transaction 
of her long life. 

We held, in the case of The Bank of Louisiana v. Briscoe, that ‘where the 
facts of the case presented a double aspect, one of which represented a contract 
which the law authorizes, and_the other within a prohibition, the contract 
would be sustained. Ante p. 157. The principle is applicable to a certain ex_ 
tent to the facts of the present case, and to the conclusions of law deducible 
from them, inasmuch as there is no positive proof of any intent to violate the 
law, the plaintiffs inferring that intent from the facts themselves. 

It is contended, on behalf of the defendant, and we think with justice, that 
there was nothing in the relation of those parties which prevented the deceased 
from giving the defendant the benefit of his aptitude and judgment in the loan- 
ing of money and the discounting of notes, in which it is conceded the deceased 
was a proficient; nor do we consider it as furnishing by itself, any well ground- 
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ed cause for suspicion. To whom else was it natural for the defendant to apply, 
forthe management of her business and the investment of her money? It 
appears that the notes discounted by the deceased were always put in the 
actual possession of the defendant, and that when paid they uniformly bore her 
signature. The discounts were made by the deceased, not under the mask of 
a power of attorney, but as they would have been made had he been investing 
his own money or that of others entrusted to him, and the ownership was only 
disclosed by the signature of the defendant in whose name they were deposited 
in bank for collection. Wecan perceive no disguise nor indirection in these 
transactions, which appear precisely as they would in any fair bond fide busi- 
ness of the kind; nor do we find any thing, which weakens or renders untenable 
this defence, in the bank accounts, which for several years are before us: on 
the contrary they confirm it. The mortgage transactions we think are of the 
same character. 

But what became of the fortune of the deceased? This question it is as- 
sumed that the defendant is bound te answer, and that she must be held to 
explain the modicity of its amount, and to account for its almost total disap- 
pearance. It seems to us, when the advanced age of these parties is taken 
into view, and the status or condition, the education and position of the children of 
the deceased are considered, that the tendency of his affections and the claims 
of his children would render them much more probable recipients of the 
bounty of their father than the defendant, who it is conceded was provided for 
by her own means. Judging from these causes, which press themselves upon 
our consideration from their own intrinsié weight, we perceive no reason 
which renders it probable that the defendant enjeyed the bounty of the deceased 
to their detriment. But the deceased was owner of a coffee plantation in the 
island of Cuba, which turned out to be a ruinous concern. ‘Two of his chil- 
dren were established there, and remittances are proved to have been made to 

“them, at different times, from 1822 to 1841, amounting to upwards of $30,000. 
And supposing that the deceased bore the expenses of his own household, and 
of the education and establishment of his own children, and the right to do this 
we do not understand to be drawn in question, the smaHness of his means ai 
the time of his death is fairly accounted for, without the aid of the hypothesis 
of spoliation on the part of the defendant. 

The counsel for the plaintiffs, who argued this case in writing, and the argu- 
ment is very complete, attaches great importance to the declarations of the de- 
ceased asto the extent of his fortune. The declarations made at different 
times, as proved by the witnesses, are contradictory and inconsistent, and we 
attach consequently no weight to them. 

‘We agree with the district judge who tried this cause, who heard the nume- 
rous witnesses who were examined, and had an opportunity of testing the cre- 
dibility of each and of forming an aceurate opinion of the complexion of the 
cause, that the plaintiffs have not made out their case. On the contrary, from 
a careful consideration of the evidence we think the weight of it is decidedly 
with the defence, and that it would not be reasonable to require, under the cir- 
cumstances, that the defendant should prove more than she has done, consider- 
ing the remoteness of the origin and length of continuance of the matters 
involved in this suit. We must let matters stand as the deceased has thought . 
best to leave them. From what is before us, we do not feel ourselves at liber- 
ty to declare that the last twenty years of his long life has been a continued 
cheat, and that he closed it with a falsehood on bis lips. 
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We are not insensible to the appeal made to us in this case, in the interest of Macartr 
morals, religion and social order; and we have, on a recent occasion, reversed Wiekeunes 


the verdict of a jury, vindicated the rights of heirs and restored to them a large 
estate, which a party had attempted to deprive them of by an indirect dona- 
tion to a concubine. See the case of Cole v. Lucas, 2 An. R. 946. At the 
same time that we are bound to give effect to our laws made in the interest of 
families, it would be an abuse to bring them in conflict with the right of pro- 
_ perty, under which the defendant claims the subject of the present suit. She 
bases her defence on that right, and we find no warrant in the Jaw or evidence 
for disturbing her in the enjoyment of the fruits of the labor and thrift of a 
long life. Judgment affirmed. 





Ducovknav et al. v. LEvIsToneEs. 


Where, through the neglect of an attorney, the record of appeal is not filed, nor any appli- 
cation for further time made, within three jadicial days after the return day, the party can- 
not be relieved. The statute of 20 March, 1839, s. 19, was intended to relieve appellants, 
in certain cases, from the neglect of persons not in law representing them, such as clerks 
and sheriffs ; but the fault of the attorney must be deemed to be the fault of the client. 


PPEAL from the Third Distrigs Court of New Orleans, Kennedy, J. Bu- 
isson, for the plaintiffs. Collens, for the appellant. The judgment of the 
court was pronounced by 
Surpett, J. The appeal in this case was returnable on the fourth mon- 
day of January, 1848. The transcript not being seasonably filed, the clerk of 
this court, after the expiration of the legal delay, gave the usual certificate of 


non-filing as authorized by the 589th article of the Code of Practice, and, on , 


its production in the court below, execution was awarded on the judgment. 
The appellant now asks a rule to show cause why an injunction should not be 
granted to suspend the execution and be relieved from the omission to file 
the transcript, upon the ground, as exhibited by his affidavit, that his attorney 
and counsel, whe was charged with the appeal, died suddenly on the 7th Jan- 
uary last; that, after the appellant had obtained, through said attorney, an order 
of appeal and had giver bond, he made enquiry of his attorney to know if he 
had brought up the record of appeal, and was answered by his said counsel in 
the affirmative, saying it was all right and safe; that some days after the attor- 
ney’s death, he employed another attorney to argue the cause before this 
court, at the same time informing him, in accordance with the statements of the 
former attorney, that the transcript had been filed: that upon the said attorney's 
application te the clerk of this court, on the 2d February last, the appellant 
learned for the first time the omission 0 file the transcript. 

Te attorney being dead, we have mo means of knowing whether he was 
misunderstood by his client or not; we must therefore take the case to be as 
stated by the client, that is to say, that the attorney told him the transcript had 
been filed. The omission then to file, is attributable to the fault of the attorney 
in making an erroneous statement to the client. 

The question then is, whether, conceding the power of this court to grant 
relief when the three judicial days after the return day have expired without 
an application for further time, upon which point we express no opinion, we can 
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Ducovrnay relieve a party from the effects of an omission attributable to the fault of his 
v. 
Lavistusgs. ttorney! 


We are of opinion that we cannot give such relief. The precedent would 
be dangerous, and would tend to throw the business of this court into extreme 
confusion. The statute of 1839 contemplates the relief of an appellant in cer- 
tain cases from the negligence of persons not in law representing him, such as 
clerks and sheriffs. When a client has entrusted his appeal to his attorney, and 
the attorney fails in his duty, the consequences of such failure cannot be visited 
upon the appellee. The fault of the attorney must be deemed the fault of the 
client. Rule refused. 





Drew v. CHAMBBISS. 


Where a sheriff, by whom a plantation had been seized under writs in his hands, is, by consent 
of all concerned, made the factor of the estate, and in that capacity ships the crop, receives , 
the proceeds, makes disbursements, and has the general supervision and control of the 
property, the allowance of an item in his account of two and a half per cent commissions 
on the amount of cesh which came into his hands for receiving and disbursing, is not in 
conflict with art. 7: of the constitution. 


e 
PPEAL from the District Court of Carroll, Copley, J. Short, Parham and 
Drew, for the plaintiff, cited C. C. 2948 et seg. C. P. 283, 657. 14 La. 
63. 10 Rob. 147. 


Stacy and Sparrow, for the appellant. The appellant relies on art. 71 of the 
constitution of 1846, in asking the reversal of this judgment. ‘‘No court or judge, 
shall make any allowance by way of fee or compensation in any suit or proceeed- 
ings, except for the payment of such fees to the ministerial officers as may be es- 
tablished by law.” The judge has not ordered the payment of the costs of suit 
and of fees allowed by law, but he has fixed the sum of $447 as a compensation 
for the sheriff's services in disbursing the revenue, &c. Arethese ‘fees establish- 
ed by law?” We are not able to find any thing of the kind in the fee bill. 

The position taken by the plaintiff’s counsel, is, that the allowance made in 
this cause comes within the exception in this article of the constitution. This 
cannotbe. The judge has been asked to fix, and he has fixed, by a judgment, 
the amount we should pay the sheriff for disbursing the revenues Xc. of the 
property in his hands. Why call on the judge to fix the amount, if it was al- 
ready fixed by law? Can a fee be said to be established or fixed by law, when 
it is in the discretion of the judge to say how much it shall be? He also in- 
vokes article 2949 of the Civil Code, which provides ‘ that the obligation of the 
party that has seized the property consists in paying the guardian his legal fees ;”” 
and article 283 of the Code of Practice which says, ‘ that the sheriff may con- 
fide the property sequestered to the care of guardians or overseers, for whose 
acts he remains responsible ; and that he Will be entitled to receive a just com- 
pensation for his administration to be determined by the court, to be paid to 
him out of the proceeds of the property sequestered, if judgment be given in 
favor of the sheriff.” These provisions of law, and the decisions on them, were 
enacted or given before the adoption of the constitution of 1846. That the ar- 
ticle we have referred to in that constitution was introduced and accepted by 
the Convention expressly for the purpose of taking away this dangerous discre- 
tion of permitting judges to make allowances to officers of court, or of ordering 
the payment to them of any fees other than those established by law, there can 
be no doubt. It was intended ‘to deprive (to use the language of a ie, 
now on this bench,) the judges of every species of patronage.” De- 


bates on. Constitution, p. 768. It is argued that the fee in this case ‘is es- 
tablished by law, yet the precise amount is not fixed.”” What is the meaning of 
the word—established ? Webster defines it: “ To set or fix firmly or unaltera- 
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bly.” Can a fee be said to be “ fixed firmly or unalterably,” when its amount 
is left to the discretion of the judge? 

But is this fee or allowance established by law? The last general act in re- 
lation to the fees of officers, was approved 10th of March. 1845. It provided 
that sheriffs should be “entitled to demand and receive the following fees of 
office, and no more.” Acts of 1845, p. 53. “The only item in that fee bill which 
can be regarded as supporting in the most remote degree the plaintiff’s demand, 


is in these words ; “‘ For keeping personal property and slaves on attachment, un- | 
o 


der seizure, or otherwise legally in the hands of the sheriff, at the discretion 
of the court, provided that the charge for keeping each slave shall not exceed 
twenty-five cents per day, when in actual custody.” There is nothing squint- 
ing at an allowance for disbursing money &c. It was intended that the sheriff 
should be allowed a fair price for keeping slaves or other property, whether 
he maintain them himself or employ others to do it. In this case he kept the 
slaves himself, but, as will be seen by referring to his account. he has charged 
the amount of the physician’s bill for attending to them in their sickness, for the 
provisions they consumed, and for the services of the overseer or guardian. In 
a word, we are called upon to pay, and we do not resist the payment of, every 
dollar of expense he incurred in supporting, keeping, and administering this 
property. But this is not all: we are condemned .to pay the sheriff for the 
care in keeping and responsibility of $202,500 worth of property,” and “ for re- 
ceiving, disbursing and responsibility of $17,901 54”. These are the foundations 
of the charges for which judgment has been given. What was “the care in 
keeping and responsibility”? All the sheriff had to do was to employ a proper 
person to manage the property, ship the crops, and order the supplies from 
New Orleans. This done, no responsibility could attach to him. All the law 
could require of him would be the care that a prudent man would take of his 
own property. His duty would be discharged when he placed a proper person 
in charge of the plantation. It cannot be expected that the sheriff could per- 
sonally superintend the management of every plantation that comes into his 
hands by seizure, sequestration, or attachment. He must act through agents, 
and the parties are responsible for any reasonable price he may have to pay 
them. 

If the sheriff is to be paid for the responsibility he incurs in administering 
property, may he not also claim compensation for all other responsibilities he 
may have to assume in the discharge of his various duties, and call on witness- 
es to fix their value. The result assuredly would be that, the allowances made 
by the courts to the sheriffs would far exceed all the fees given to them and 
fixed by the fee-bill. ‘ 


The judgment of the court was pronounced by 

Eustis, C.J. The plaintiff, as sheriff of the parish of Carroll, had for sev- 
eral months a plantation and slaves in his custody under two writs, one of se- 
questration and the other of seizure and sale; and we infer from what is before 
us, that he was, by consent of all concerned, made its factor. He shipped the 
crop, received the proceeds, made disbursments, and had the general super- 
vision and control of the property. 

The district judge gave judgment in his favor, for a commission of two and 
a half per cent. We do not consider this to be an allowance by the ‘judge in 
conflict with the 71st article of the constitution, but an action to recover this 
commission for receiving and disbursing the revenues of the plantation under 
an implied contract to pay for them, in which, under the admissions made, the 
plaintifis must recover. Judgment affirmed. 








Downes v. Tarkineton, Sheriff, et al. 


A copy of a record of proceedings in a court of this State, authenticated by the seal of the 
court, and certified by a deputy clerk, is safficiently attested. The deputy is an officer 
known to the law. C.P. 782. 
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PPEAL from the District Court of Madison, Selby, J. J.J. Amonett, for 
the appellant, cited C. P. 782. 10 Martin, 148. 15 La. 38. Thomas 
and Snyder, for the defendants, relied on 19 La. 542. The judgment of the 
court was pronounced by 
Eustis, C. J. The plaintiff obtained an injunction against an order of 
seizure and sale, which was granted on the application of the executrix of the 
late James Armor, on the ground that she had no mortgage on the property 
seized. The district judge awarded damages to the executrix, defendant, in 
dissolving the injunction, and the plaintiff has appealed. 
The plaintiff claimed to hold the property under a sheriff’s sale frée from 


_ mortgage, and offered in evidence the record and proceedings of the suit under 


which he became the purchaser, which was not admitted by the judge on the 
ground that it was not duly certified, it being signed by a deputy clerk only. 
The copy of the record was under the seal of the court, and signed and certified 
by an officer known to the law—the deputy clerk of the Court of the Fifth 
District of New Orleans; and we think the judge erred in refusing to receive 
the same in evidence. C.P. 782. Bankof Louisiana v. Watson, 15 La. 40. 
The deputy clerk of this court certifies copies of its records under the seal of 
the court, in conformity with the provision of the Code of Practice, and we 
believe the invariable usage under it. 

The judgment of the District Court is therefore reversed, and the case 


remanded for further proceedings ; the appellees paying the costs of this appeal. 





GILLESPIE et al. v. CAMMACK et al. 


The drawer of a bill is not entitled to notice of non-payment by tbe acceptors, where the 
acceptance was for his accommodation, and he had undertaken to send funds to them with 
which to pay it, and failed to do so. 

To constitute legal fraud, in case of a preference given by an insolvent to one creditor 
over.another, so as to affect the preferred creditor, it must appear that the creditor, 
as well as the debtor, was not in good faith, that he knew of the insolvency of 
the debtor, and contemplated the securing to himself of an advantage over the other 
creditors. : 

The action to annul a contract on the mere grounds of the preference given to one creditor ~ 
of an insolvent over another, is prescribed by one year. C. C. 1982. 

Where certain mortgage creditors of an insolvent sue to annul a judgment rendered on the 
confession of the debtor, and recorded anterior to the date of their mortgage, on the allega- 

tion that the confession was a contract in fraud of the other creditors, the action must be 

brought within the time prescribed by art. 1982 of the Civil Code. The rule Que tempo- 
ralia, &c. is inapplicable to this case, it is limited to cases where the defendants who set 
it up as an exception are in possession of the thing, or in the enjoyment of the liberty 
which the contract offered to them is intended to restrain. Here the judgment creditor 
was in possession of a mortgage right dating from the time of its registry. 

Where a register of mortgages is shown to have kept but one book for the inscription of con- 
ventional and judicial mortgages, the fact that a judicial mortgage was not recorded ina 
separate volume of judicial mortgages will not be allowed to prejudice the judgment credi- 
tor. Per Curiam: As there was but one book kept, third persons could not be misled. 

Where, at the date of a bill, a statute was in force allowing damages at ten per cent in case 
of protest, the right to damages at that rate must be considered as part of the contract. A 
subsequent statute reducing the 1ate, though in force at the time of suit, cannot affect the 
right of the creditor to damages at the rate fixed by the statute in force at the date of the 
contract. 
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One who purchases property, or acquires a mortgage on it, pending a litigation im relation 
to it, though for a valaable consideration, and withowt any express or implied notice in 
point of fact, will be boand by any decision thet may be made against the person from whcm 
he acqaired his title or mortgage. 


PPEAL from the District Court of Concordia, Farrar, J. Stacy and 
Sparrow, for the appellants. Lockett and Micou, for the defendants. 
The judgment of the court was pronounced by 

Surpewt, J. This case presents a controversy between the plaintiffs and 
defendants, with regard to the distribution of the preceeds of a judicial sale of 
certain lands and slaves. Cammack & Co. (who act in this case for the use of 
Stetson & Avery, their transferrees,) obtained a judgment, in April, 1839, in 
Concordia, against Watson, which was recorded in June, 1840. In May, 1841, 
_ they instituted an action against Watson and Walker, alleging that a sale of 
the lands and slaves, of which the fund in controversy is the representative, 
made in December, 1837, by Watson to Walker, was fraudulent and simulated. 
In this suit Cammack & Co. were successful. They obtained a verdict and 
judgment in 1845, which was sustained upon appeal by this court. By this 
judgment the sale was decreed null, and the property declared to be subject to 
be seized and sold in satisfaction of Cammack & Co’s. judgment. See Cam- 
mack v. Watson, 1 Annual R. 134. In 1842, Walker granted a mortgage upon 
the land and slaves in favor of Roberts, the agent of certain trustees of the Bank 
of the United States, to secure certain notes then executed by Walker, but of 
which the consideration was an antecedent liability. The Planters Bank of 
Missiasippi obtained judgments against Watson in Concordia, which were re- 
corded in September, 1840, and February, 1841. The dates of registry and 
of rendition of these judgments were posterior to the rendition and registry of 
the judgment in favor of Cammack & Co. The Planters Bank also brought a 
similar suit to annul the sale by Watson to Walker, commencing their action in 
April, 1841. They also alleged the simulation of that sale. There was a ver- 
dict for the defendants, in December, 1841. Upon appeal to the Supreme 
Court the judgment was reversed and the sale avoided; a re-hearing however 
was granted, and, while it was pending, the parties made a compromise, and by 
agreement the suit was dismissed. By this compromise, which was made in 
1843, Watson and Walker gave to the assignees of the Planters Bank, in satis- 
faction of their claims, their new notes. secured by a mortgage upon the above 
mentioned lands and slaves. These notes were subsequently transferred by 
the assignees to Gillespie. 

Before considering the relative rank of these litigants, it is proper to dispose 
of certain special grounds of defence which are set up by Roberts and Gilles- 
pie against the alleged judicial mortgage rights of Stetson §- Avery, the assig- 
nees of Cammack & Co. The judgment obtained by Cammack § Co. was 
founded upon a bill of exchange, drawn in Mississippi, by Watson upon Bogart 
& Hoopes, merchants at New Orleans, and by them accepted. The bill was 
dated in February, 1836, and was payable in February, 1837. It is said that 
this judgment was confessed, that Watson was insolvent at the date of the con- 
fession, and that he had a valid defence to the suit, which he did not urge. 

Under the evidence, we are not prepared to say thatthe notice of pro- 
test was well given. But it is conclusively shown that the acceptance was 
given purely for the accommodation of the drawer; that he promised to send 
funds to the acceptors to meet the payment of the bill, but failed ever to do so. 
Under such circumstances, it is clear that the drawer was not entitled to notice. 
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SUPREME COURT OF LOUISIANA, 


Guctesriz ‘To withdraw the bill from the category of accommodation paper, the plain- 
Caunacx, ‘ifis rely upon the fact that a mortgage was executed in 1845 to secure Bogart 


& Hoopes. In this instrument the mortgagor recites that Bogart § Hoopes had 


_accepted certain bills for him, and had agreed to accept others; that all the ac- 


ceptances made, or to be made, for him, were gratuitously given, and to be given 
from disinterested motives,and for the sole purpose of assisting him in his pecu- 
Hiary negotiations; that he was-desirous to secure them from all loss proceed- 
ing from the hazard of trade or otherwise, and therefore, to secure them against 
the payment of such drafts, he mortgaged, dc. The execution of this mort- 
gage cannot be considered as destroying the effect of the agreement, clearly 
proven, to provide funds to meet the bill at its maturity, especially when taken 
in connection- with the strong and unequivocal declaration in thé act of mort- 
gage that the acceptances were purely accommodation. The evident inten- 
tion of the parties was that, the bills should be covered by funds to be provided 
by the drawer ;. the mortgage was for the further indemnity of the acceptor, 
and certainly did not authorize the drawer to entertain a reasonable expecta- 
tion that the bills would be paid, if his promise of remittance was violated. It 
is not however indispensable to the excuse of the holder to rest the case upon 
this view of the intentions and. expectations of the parties, for in fact the mort- 
gagees, in order to enable the mortgagor to raise money by mortgaging the pro- 
perty to other parties, released the mortgage before the bill matured ; and we 
find also, not only the confession of judgment, but subsequent promises by 
Watson to pay the debt. It cannot be reasonably objected that Watson was 
not aware of the irregularity as to notice, if irregularity there had been. For 
the notarial certificate of notice was on file in the cause when he confessed 
judgment, withdrawing the general denial which he had first pleaded. 

But it is said that, at the time when the judgment was confessed, Watson 
was insolvent, and that such confession was a contract in fraud of the other 
creditors of Watson. That Watson was the actual-debtor of Cammack § Co. 
is clear; and if there wasa fraud it was merely such a legal fraud as results 
from a preference given by an insolvent to one creditor over another. To con- 
stitute such legal fraud, so as to affect the preferred creditor, it must appear 
that he also was not in good faith; that he knew the insolvency of the debtor, 
and contemplated the securing to himself an advantage over the other credi- 
tors. We do not think the evidence sufficient to impeach the good faith of the — 
creditor in the present case. It is not satisfactorily shown that there was any 
fraudulent knowledge or intent, on the part of the plaintiffsin that suit. They 
brought their action in 1837, the cause remained:atissue till 1839, and then the 
confession, after the debtor had probably exhausted the usual means of delay, 
was given in consideration of an onerous condition, a stay of execution for six 
months. The face of the proceedings certainly does not present that precipitan- 
cy which usually marks a fraudulent confession. 

Independent, however, of these considerations, we are of opinion that it is 
too late for the plaintiffs in this cause to raise the question of illegal preference. 
The revocatory action in such cases is bound by one year. Civil Code, 1982. 
Atchafalaya Bank v. Caldwell, 14 La. 308. But to this the plaintiffs answer 
that, their interest did not arise until there was a conflict between Watson's 
creditors, as to whose debts should be paid and whose lost; that the judgment 
of Cammack & Co., so long as it was not executed, did not affect the other cre- 
ditors ; that when it is sought to be executed, then the plaintiffs may interpose 
their exception tothe judgment, and show its nullity. They invoke the princi- 
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ple Que temporalia sunt ad agendum, perpetua sunt ad ercipiendum. This Gritesrm 
reasoning is specious, but not solid; the maxim is misapplied. Cammack & oyynscx. 


Co. having recorded.their judgment, its registry -was notice to all other credi- 
tors. They occupy the attitude of possessors of a mortgage right, dating from 
the 16th June, 1840, The plaintiffs claiming under a subsequent registry are 
the attacking party. They seek to degrade the-prior :mortgagee ; ‘to oust him 
from the possession.of his prior rank, which he ‘has peaceably held fer much 


more than one year. They have not possessed the superior rank, but.a secon-. 


dary one, ‘But it is. the possessor, for whose benefit the rule, Que temporalia, 
may be invoked. ‘Tout le monde est d’accord aujourd’hui que la régle dont 
il s’agit doit étre limité au cas od le defendeur qui propose |’exception posséde 
la chose, ou jouit de la liberté que le contrat qu’on lui oppose a pour but de 
limiter en lui.” -* La régle que temporalid n'est que l'expression de cette 
vérité constante et palpable qu’on ne prescrit pas contre célui qui posséde, 
et que si l'on jouit d’un état ou d’une position quelconque, on n’a besoin que 
d@’une exception pour s’y faire maintenir, et-nullement d’uneaction. 2 Trop- 
Jong, Prescription, § 827 et seq. 

The cases cited by the plaintiffs, illustrate the principle as laid down by 
Troplong, and the only answer that the defendants need make is that, properly 
considered, they are authorities in their own favor. Thus in Thompson v. Mil- 
burn, 1 Mart. 469, the purchaser, aued for the price of a slave, was allowed to 
set up the unsoundness of the slave, although the action of redhibition was 
barred by the lapse ofone year. ‘The defence was properly permitted, because 
the purchaser was in possession of the price. ‘The case at Bushnell v. Brown's 
heirs, was also the case of a purchaser sued for the price. He alleged the 
deficiencies of the land, and, in the language of Judge Martin, was permitted 
to.use as a shield what he could no longer use.as aweapon. See also Parionv. 
Cobb, 2 La. 139. 

¢ But the plaintiffs contend that, even if the judgment was valid, it was never 
so recorded as to have effect against them. It appears by the testimony of the 
parish judge that, the judgment in favor of Cammack § Co., was recorded in 
a book in which conventional and judicial mortgages were recorded indiscrim- 
inately. As noseparate book for judicial mortgages was kept by the recorder, 
the irregularity should not prejudice the judgment creditor. As there was but 
one book kept, third persons could not be misled. If they searched in the only 
book of mortgages kept, they would find the inscription there. The point has 
been substantially decided in recent cases. 

It is said that the holders of the bill had no right to damages at ten per cent. 
Copies of portions of two statutes of Mississippi are in evidence. One of these 
was enacted in 1822, and alows damages upon such a bill at the rate of ten per 
cent. The other was enacted in February, 1836, and reduced the rate to five. 
The bill of exchange was drawa on the 15th February, 1836. On what day of 
February, 1836, the statute was enacted, or went into effect, does not appear. 
Weare not permitted to presume that it was enacted or went into effect before 
the bill was drawn, and must consider the bill as drawn under the statute of 
1822. The right therefore to ten per cent damages, if the bill should be returned 


protested, being conferred by the statute, must be considered as part of and . 


embodied in the contract, and the subsequent statute must not be construed to 
operate retrospectively so as to take away a vested right. See White v. Mc- 
Quillan, 12 La. 534. 
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Having disposed of the objections which are urged against the validity of 
Cammack & Co's judgment, it only remains to enquire what are the relative 
rights of the plaintiffs, who hold mortgages obtained subsequent to the registry 
of that judgment. 

The assignees of the Planters’ Bank, under whom Gillespie holds, were fully 
apprised of the simulation of the conveyance by Watson to Walker. It was 
expressly charged in the suit to annul it, brought by the bank in 1841. They 
took the mortgage, which Gillespie now holds, from Watson & Walker, in 
1843. So faras they hold under Watson, it is clear that they took subject to 
the prior encumbrance registered in favor of Cammack & Co. in 1840. So far 
as they held under Walker, they took the mortgage with full actual notice 
that he was a fraudulent and simulated vendee, whose title was a mere shadow 
fraudulently cast upon the estate, and having no legal existence or efficacy. 
As Walker to their knowledge had no lawful right, he could convey none to 
them, to the detriment of Watson’s creditors. 

Whether Roberts had actual notice when he took his mortgage from Walker, 
in 1842, does not appear. Buthe had constructive notice, and must give pre- 
cedence to the defendants. The mortgage was given to him, pending the action 
instituted by Cammack & Co. to have the simulation of the sale adjudged, and 
the property subjected to their judicial mortgage as the property of Watson, 
the pretended vendor. 

It isa rule of universal jurisprudence, and one which has been expressly 
recognized in our Civil Code, that every man is presumed to be attentive to 
what passes in the courts of justice of the State where he resides, or has 
transactions. A purchase therefore of an estate actually in litigation, pendente 
lite, even for a valuable consideration, and without any express or implied notice 
in point of fact, affects the purchaser in the same manner as if he had such 
notice, and he will accordingly be bound by the decree in the suit. The rule 
may sometimes operate harshly, but is founded upon grave considerations of 
public policy, and must therefore be respected and enforced, See Story’s 
Equity, vol 1, 394. Ciwil Code, 2428. Long v. French, 13 La. 257. Cable 
y. Davenport, 4 La. 557. See also the elaborate opinion of Chancellor Kent, in 
Murray v. Ballow, 1 John. Ch. 576, in which he gives at length the english au- 
thorities, and, while recognizing the occasional hardship of the doctrine, says it is 
one of those cases in which private mischief must yield to general convenience. 

The principle whieh defeats conveyances made pendente lite, applies @ fortiori © 
to encumbrances. 

In the case of the Bishop of Winchester v. Payne, 11 Vesey, jr. 194, the 
question was whether subsequent mortgagees of an equity of redemption were 
bound by a decree of foreclosure though not made parties, their rights having 
been acquired pendente lite. Sir William Grant said: ‘ Ordinarily, it is true, 
the decree of the court binds only the parties to the suit. But he who pur- 
chases during the pendency of the suit, is bound by the decree that may be 
made against the person from whom he derives title; the litigating parties are 
exempted from the necessity of taking any notice of a title so acquired. As to 
them, it is as if no such title existed. Otherwise suits would be indetermin- 
able, or, which would be the same in effect, it would be in the pleasure of one 
party at what period the suit should be determined. The rule may sometimes. 
operate with harship upon those who purchase without actual notice, yet gen- 
eral convenience requires its adoption; anda mortgage taken pendente file 
cannot be exempted from its operation. Judgment affirmed. 
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Scorr v. Duxe. 


Where an order of seizure and sale, sued out, under art. 746 of the Code of Practice, on a 
jadgment rendered in another State, was suspended by appeal at the time of the passage 
of the stat. of 1 June, 1846, repealing so much of that article as authorizes executory pro- 
cess on such a judgment, the proceedings must be dismissed. Laws regulating the form of 
judicial proceedings rélate to the remedy ; and where, before a final decision, a new law 
changes the form, it must take effect at once, unless it expressly declares that the pre-ex- 
isting form shall continue to be followed in cases then pending. 


PPEAL from the District Court of Tensas, Curry, J. Frost and Mont- 
gomery, for the plaintiff. JT. N. Peirce, Prentiss and Finney, for the ap- 
pellants. The judgment of the court was pronounced by 

Rost, J.* The plaintiff obtained from the judge of the district court 
in and for the parish of Tensas, at chambers, an order of seizure on a judgment 
alleged to have been rendered in his favor by the Supreme Court of the State 
of Alabama. This order was granted in December, 1845, under the disposi- 
tions of art. 746 of the Code of Practice, and the Bank of the Slate of Ala- 
bama, a creditor of the defendant’s, appealed from it in December, 1847, alleg- 
ing various informalities said to be apparent on the face of the record. 

That portion of art. 746 of the Code of Practice which authorized executo- 
ry process on foreign judgments was repealed early in 1846; and the first ques- 
tion which this case involves is, whether we can sustain an order of seizure 
taken before the repeal of the law, but suspended by appeal. The distinction 
between laws impairing the obligation of contracts, or of judgments, whieh the 
law holds to be contracts, and laws modifying the remedy given by the legisla- 
ture to enforce the obligation, was fully recognized by Judge Marshall in the 
case of Sturges v. Crowninshield, 4 Wheaton, 200, and has been reasserted by 
the same tribunal in the case of Jackson v. Lamphire, 3 Peters, 280, and in the 
caseof The Charles River Bridge v. The Warren Bridge, 11 Peters, 539. Our 
predecessors have also recognized it in the casesof Patinv. Préjean,7 La.301, and 
The State v. Bermudez, 12 La.355; and have held that executory proceedings 
belong to the remedy, 16 La. 256. Laws regulating the form of judicial pro- 
ceedings are remedial laws ; and that form depends upon the law in force at the 
time the proceedings are instituted, without regard to the Jaw at the time of the 
occurrence of the facts upen which they are based. It may even vary, and it 
does actually vary, if before the final decision a new law intervenes which 
changes the form, unless that law expressly declares that the preexisting form 
shall continue to be followed in the eases then pending. The mode of execu- 
tion of a judgment belongs to the future, and eonsequently the new law must 
govern. Merlin, Effet Rétroactif, sect. 3, § 8 and 10. These principles were 
fully recognized by the late Supreme Court in the cases of Cooper v. Ilodge et 
al. 17 La. 476. Borgsted & Co.v. Nolanetal. Ibid 593. Frey et al v. Heben- 
streit etal. 1 Rob. 565. Ludeling v. His Creditors, 4 Mart. N. S. 602. Dean 
v. Carnahan, 7 Mart. N.S. 259. 

It has been held in Massachusetts that, when a special tribunal is created by 





*The cases of Duke v. Duke and Heard v. Duke, presenting the same facts as this 
ease, similar decisions were made in each of them. R. 
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* 


an act of the legislature, on the repeal of the act without any saving of pro- 
ceedings commenced and pending before it, its whole power and authority 
cease, and it cannot proceed to finish what has socommenced. 6 Pickering, 501. 

Similar views are entertained by the courts and jurisconsults of France. 
The french Code de Procédure contained an article providing that it should be 
executed from and after the lst of January, 1807, and that all suits instituted 


- after that date should be conducted in conformity with its dispositions. The 


Council of State being consulted upon the interpretation of that article, decided, 
that all appeals taken since the ist of January 1807 came under the new forms, 
on the ground that appeals were new proceedings subject to the law in force at 
the time they took place. Sirey, Repert. vol. 7, sec. 2, p. 54. 

When the appeal was taken in this case, the law authorizing the executory 
process had been repealed, and the order of seizure had become inoperative in 
consequence of that repeal. Forced sales are stricti juris, and justice must 
have the warrant of a law in force at the time they take place, in order to trans- 
fer the title of the debtor to the purchaser. 

It is therefore ordered that the plaintiff be forever enjoined from proceeding 
on his order of seizure, and that he pay the costs in both courts. I¢ is further 
ordered that, his right to proceed vig ordinaria be reserved. 





Hesegt v. Woops et al, 


Where a promissory note is lost by a special endorsee, payment of its amount to a third 
person who had acquired no lawful title to it, will be no defence to an action by the true 
owner. 

A statement made in an account rendered by an agent, not under oath, there being no evi- 
dence to bring the aceount within the rale which permits the declaration of a witness to 
be given in evidegce against the principal as part of the res geste, is inadmissible in 
evidence. 


PPEAL from the District Court of West Baton Rouge, Burk, J. Ben- 
nett, for the plaintiff. Elam, for the appellants. The judgment of the 
court was pronounced by 
Suet, J. The defendants are sued as makers of a lost note. After the 
loss of the note the first endorsees, Hébert brothers, transferred their interest 
to the plaintiff. It appears from the evidence that Hébert brothers were the 
special endorsees of the payee, and entrusted the note to their correspondents 
in New Orleans, Ricker § Uo., with the request that they would ascertain if a 
certain creditor of Hébert & Co. would take the note in payment, and, if so, 
then Hébert & Co. would endorse the note. A day-or two afterwards, Ricker 
& Co. wrote to Hébert § Co. that the note was jost or mislaid. The note was 
advertised at New Orleans and at Baton Rouge, and the drawees were advised 
of its loss by letters enclosing copies of the advertisement. The testimony by 
which the above facts are established is uncontradicted, and was believed by the 
district judge. Under this testimony it is clear that no other person than the 
plaintiff ever acquired any lawful title to the note. Hébert & Co., being special 
endorsees, were alone capable to transfer it. 
The defence relied upon is a payment to Gottschalk, who is said to have 
received the note from Ricker & Co. The testimony on this point is unsatis- 
factory. It is not proved at what date Gottschalk received the note, nor what 
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consideration he gave for it, nor even that he ever actually had it in his posses- 
sion. ‘The only witness called for the defence acknowledges that he never saw 
the note. He states that he collected the amount for Gottschalk from one of 
the makers, upon proving to him that the note was lost and that it belonged to 
Gottschalk ; but what facts were proved to induce the maker to pay, is not 
shown. 

Under the evidence the district judge properly concluded that the title of 
Hébert brothers was never lawfully divested, except in favor of the present 
plaintiff; and that if a payment was really made by the makers, it was made 
incautiously, and was ineffectual against the true owner. 

The evidence adduced by the plaintiff to prove that the payee’s endorsement 
was special, was-not inconsistent with the averments of the petition, and was 
properly received. 

The court properly rejected the copy of Ricker § Co’s. account, made out 
in the hand-writing of Ricker and signed by him, in which the note was credit- 
ed to Hébert brothers. If Ricker himself was a competent witness he should 
have been examined. The plaintiff could not be bound by his er parte and 
unsworn statement. It was mere hearsay, there being no accompanying evi- 
dence to bring the document within the rule, which permits the declaration of 
an agent to be given in evidence against the principal as part of the res geste. 

Judgment affirmed. 





FREELAND v. BRISCOE. 


There are no presumptions against sureties; they can only be held to the precise terms of 
their obligation. C. C. 3008. - 


A surety will be discharged where he cannot, upon payment, be subrogated to the rights of 
the creditor. C. €. 3021, 3022. 4 


A mortgage executed to secure the payment of a jadgmeat stated in it to be the property of 
the mortgagee, will be declared void on proof that the judgment did not belong to him. 


PPEAL from the District Court of Madison, Selby,J. Thomas and 
Snyder, for the appellant. A. Pierse, Stacy and Sparrow, for the defen- 
dant. The judgment of the court was pronounced by 

Super, J. Freeland having obtained an order of seizure and sale upon a 
mortgage executed in his favor by Briscoe, an injunction was obtained by Bris- 
coe. The cases were consolidated, and a judgment having been rendered 
which partially sustained and partially rejected the claims of Freeland, Briscoe 
appealed. 

The mortgage which has given rise to this controversy was executed by 
Briccoe, in 1842, to secure the payment of two alleged judgments obtained by 
Freeland, one against John Briscoe in the United States Court of Louisiana, 
for $7,484 80, and interest, and the other against Bowen, the surety upon a 
note for which John Briscoe was the principal debtor, in the Circuit Court of 
Claiborne county, Mississippi, for $10,017 00. It was stated in the mortgage 
as the agreement of the parties that, the security given by the mortgage for the 
payment of the sums mentioned was received in full discharge of all the securi- 
ties in the original notes in which the judgments were obtained. By the power 


. 
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of attorney annexed to the mortgage Freeland states that, the mortgage is to be 
executed to secure the payment to himself of about $19,000 due to him by 
John Briscoe. At the time of executing this mortgage Samuel M. Briscoe 
transferred to Wilcor, the attorney of Freeland, who accepted the mortgage 
for him, two notes of Amis & Butterworth, amounting to $3,888, which were 
imputed in the act of mortgage as a credit upon the alleged judgment rendered 
in Mississippi. The petition for injunction charged that the mortgage had been 
obtained from Briscoe through fraud and misrepresentation by Freeland and his 
attorney; that there never had been a judgment rendered in Mississippi in 
favor of Freeland against Bowen, as surety of John Briscoe. The prayer was, 
that the whole mortgage be declared a nullity, and for judgment against Free- 
land for the amount of the two notes transferred to him and imputed as a pay- 
ment upon the Mississippi judgment. There was also an alternative prayer 
that, if not entitled to full relief, the mortgage might be declared null, so far 
as it related to the Mississippi judgment, and that the two notes might be 
imputed as a payment upon the judgment rendered in the United States Court. 
By a supplemental plea it was farther alleged that, the nullity of the mortgage 
had become res judicata in an antecedent litigation between the parties. 

It is conceded that, at the time when the mortgage was executed, the judg- 
ment in Mississippi was notin favor of Freeland, eo nomine, as stated in the act 
of mortgage. The judgment was in favor of the Commercial Bank of Rodney. 
The note upon which it was obtained was once held by Freeland, who dis- 
counted it at the bank. The bank obtained judgment upon it against Bowen, 
nominally the co-obligor, but in reality the surety of John Briscoe. The bank 
also brought suit upon it against Freeland, as endorser. That the bank was at 
one time the holder of the note is conclusively shown, and Freeland has failed 
to show that he has ever paid it, or become the owner of the judgment. That 
John Briscoe desired that Freeland should be secured against his liability on 
the note is satisfactorily shown, and counse] are perhaps warranted in saying 
that no moral fraud or intentional deception was practised by the mortgagee, or 
his attorney, upon Samuel M. Briscoe. But the mortgage, so far as that claim 
was concerned, was based upon the alleged existence of a judgment which 
did not exist; it is not satisfactorily proved that Samuel M. Briscoe knew the 
true state of the case, to wit, that the judgment was owned by the [bank, and 
that Freeland had not paid, nor was the owner of the note. No liability of 
Samuel M. Briscoe for the note of John Briscoe and Bowen, is proved. He 
stands in this matter under the evidence, whatever may be the real state of the 
case, as a voluntary surety for an antecedent liability of John Briscoe, by the 
mortgage of his own lands and slaves. 

The law applicable to such a state of evidence is clearly in his favor. The 
judgment in Mississippi, which he undertook to secure, did not exist, as repre- 
sented. 1t was not owned by the party to whom the mortgage was given. 
There are no presumptions against sureties ; they can only be held to the con- 
tract as made—to the precise terms of their obligation. Fidejussio est 
strictissimi juris, et non durat vel extenditur de re ad rem, de persona ad per- 
sonam, de tempore ad tempus. Where the principal’s indebtedness does not 
exist, the collateral contract is a nullity. Therepresentation was that Freeland 
was the plaintiff in the judgment; and the mortgage was to secure its payment 
tohim. But it turns out that he was not the creditor, and, however innocent the 
representation, the surety cannot be held. The surety is entitled to subrogation 
upon paying the creditor; but if the mortgagor Briscoe should pay Freeland 
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$10,017, Freeland could not, so far as the evidence informs us, transfer to Fesruane 


him what he represented himself as owning, a judgment against Bowen, and the 
note of John Briscoe upon which it was obtained. See Civil Code, arts. 3008, 
3021, 3022. 

But it is said that, even though Freeland had not paid the note, yet under his 
liability as endorser he would have had a right to sue John Briscoe for an indem- 
nity, and may therefore hold on to an indemnity although irregularly obtained. 
This may be true; but then it is not shown that Samuel Briscoe was liable as 
principal debtor, and there is therefore no such equity established against 
him. Weare therefore of opinion that the mortgage, so far as it was given to 
secure the alleged judgment in Mississippi, cannot be declared valid under the 
evidence presented to us. 

There are however circumstances presented by this record, which induce us 
to leave the rights of the parties open as to the Mississippi judgment and the 
note upon which it was obtained ; especially as the jury refused to restore to 
Samuel M. Briscoe the notes of Butterworth § Amis, and sustained the im- 
putation of their amount to the Mississippi judgment. This finding shows 
that, in the opinion of the jury, Samuel M. Briscoe was not a mere volunteer 
ju this matter; and although we do not feel authorized, under the evidence, 
to affirm the verdict in that particular, it has formed with us a strong induce- 
ment to leave the controversy partially open in favor of both litigants, by 
reserving to Freeland whatever rights he may have acquired under the mort- 
gage, or may otherwise have, with regard to the Mississippi judgment and the 
note upon which it was obtained, and to Samuel M. Briscoe his rights, what- 
over they may be, to the recision pro tanto of the mortgage, and the restoration 
of the notes of Butterworth & Amis, or their value. 

We would have been disposed to remand the cause upon those peints, were it 
not that the pleadings and proceedings are complicated to a degree which 
would embarrass the examination of the case. 

As regards the plea of res judicata: We consider it untenable. To explain 
all the proceedings which are exhibited by the confused and complicated records 
before us, and upon which the question of res judicata turns, would be an 
unnecessary waste of time. It suffices to say that, the consent judgment which 
is pleaded as res judicata, expressly refers to the other proceedings than thoge 
in the suit in which it was rendered. Interpreted by the recitations contained 
in it, and by the other suits to which it refers, it is obvious that it was under- 
stood by the parties and by the court as a perpetuation of the injunction arrest- 
ing a prior order of sale, applying merely to the executory proceedings instiuted 
in the former case, and not concluding the parties upon the issues presented 
in this cause, and then pending. 

It is therefore decreed that the judgment of the court below be reversed ; 
and it is further decreed that the said Thomas Freeland be recognized as a 
mortgage creditor for the sum of $7,484 40, and interest thereon at the 
rate of ten per centum per annumfrom the 4th day of January, 1840, until 
paid, upon the lands and slaves described in the act of mortgage, executed on 
the 19th day of July, 1842, before Malcolm Wallace, notary, by said Samuel M_ 
Briscoe to said Thomas Freeland, of which mortgage a copy is on file in this 
cause; and that the said lands and slaves be seized and sold to satisfy the said 
sum, interest, and costs of this suit in the court below ; and that the injunction 
by said Briscoe obtained be dissolved. And it is further decreed that, in all 
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Fang other respects, this suit be dismissed as in case of non-suit, and with a full 
Bauscoz. reservation of the rights and liabilities of the said Samuel M. Briscoe and the 


said Freeland respectively, with respect to so much. of said mortgage as was 
given to secure the alleged judgment rendered in the Circuit Court of Clai- 
borne county, Mississippi, and with respect to the judgment rendered in Mis- 
sissippi in favor of the Commercial Bank of Rodney against Brown, and with 
respect to a certain note made by A. G. Brown and-John Briscoe in favor of J. 
B. Warren for $9,333 30, dated 5th May, 1839, being the note more fully 
described in the record of this cause, and with respect to the two notes of 
Amis & Butterworth mentioned in said act of mortgage. And: it is further de- 
ereed that the said Freeland pay the costs of this appeal. 





Hitt. v. BowpeEn et al. 


Acceptatice of service of a petition of appeal by an attorney at law will be presumed to have 
been authorized by his client, unless the latter, by his own affidavit or otherwise, shows 
that the attorney transcended his authority. 

Where an appellee, by his attorney, writes at the foot of a petition for an appeal and of the 
order granting it, the words, “Service accepted,” it will include a waiver of citation. 

One whose possession commenced and was continued in bad faith, is answerable for rents ac- 
crued previously to the commencement of suit. 


PPEAL from the District Court of Madison, Selby, J. Thomas and Sny. 

der, for the appellant.. Amonett, for the defendants, Copley, intervenor, 

prose. Bemiss, for the intervenor, Morancy. The judgment of the court 
was pronounced by 

Kine, J. The appellee Copley has moved to dismiss the appeal, on the ground 
that the service of the petition of appeal was accepted without his authority by 
his attorney, and that,-if the acceptance be deemed to have been authorized, it 
can have no greater effect than if the petition had: been actually served, which 
service it is contended would be insufficient. 

We have repeatedly held, that the acts of attornies will be presumed to have 
been authorized by their clients, unless the latter, by their own affidavit or oth- 
erwise, show that the attorney transcended his authority. Conrey v. Brenham, 
An. Rep. 397. Ingram v. Richardson, 2 An. 839. No such showing has 
been made by the appellee. At the foot of the petition praying for an aps 
peal, and of the order granting it, isthe following acceptance in writing : ‘Service 
accepted for the defendants James Bowden, and wife, Judith Bowden, and the in- 
tervenor George W. Copley, June 14, 1847. (Signed) J. J. Amonett, Atty.” 
This is a-distinect deceptance of service of the petition and order of appeal, and 
fairly includes a waiver of citation. The motion to dismiss is, therefore over- 
raled. 

The plaintiff, Cynthia Hill, instituted this action to recover a tract of land in 
the possession of the defendants. The latter disclaimed title, and alleged that 
they held as lessees of Copley. Copley intervened: in the suit, asserted that he 
was the owner, prayed to be quieted in histitle, and, in the event of eviction, to 
recover the value of the improvements. Morancy also intervened, and claim- 
ed-the land. He'prayed: to be decreed to be the owner; but, if the plaintiff 
should prove to have the better title, he then asked for the value of the im- 
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provements placed on the land by those under whom he claimed. 'The* jury 
gaye a verdict in favor of the plaintiff for the land, and in favor of Copley, 
against the plaintiff, for $400, the value of the improvements, and rejected the 
claim of Morancy. The plaintiff has appealed. Mrs. Hill exhibited a patent in 
her favor for the land in controversy. The superiority of her title is not con- 
tested in this court. The only questions at present at issue between the parties 
relate to the value of the improvements made upon the land while in the pos- 
session of Sims, under whom the intervenors claim, the rents which are to be 
deducted, and the party to whom the residue; if any, should be awarded. 

We think that, under the evidence, the rents to, which the plaintiff is entitled 
fully equal the enhanced value given to the land by the improvements made 
upon it, and that the claim for the latter has extinguished the former. This 
conclusion renders it unnecessary to determine between the conflicting claims 
of the interverors. 

The evidence, in our opinion, shows that the possession of Sims, under whom 
the intervenors claim, commenced and was continued in bad faith. Such being 
the character of his possession, ‘he was answerable for the rents which had ac- 
crued previous to the inception of the suit. He obtained possession of the 
land by making a verbal promise to give a slave as the price to the plaintiff, who 
had acquired a pre-emption right under the act of 1838. He availed himself of 
the possession thus acquired to enter the land in his own name, and refused to 
fulfil his engagement to deliver'the slave. The plaintiff caused this entry to be 
cancelled and a patent issued in her favor, in 1844; notwithstanding which, 
those deriving tittle from Sims have persisted in holding possession, until evict- 
ed by the judgment in this suit. The intervenors can assert no greater rights 
than Sims possessed. Their claim for improvements made by him must be 
taken subject to the offset of rents, which the plaintiff could have opposed 
to him. 

It appears that Sims went upon the land,in 1840, at which time the timber 
was deadened upon about twenty acres of the tract. In 1842, he had cleared 
and put under cultivation from fifty to ene hundred acres, and had erected upon 
it a house worth $150. What quantity was cultivated during the two previ- 
ous years, does not appear. The judgment in this suit was rendered in Octo- 


ber, 1846. ‘Thus Sims, and those holding under him, remained in possession — 


seven years, during five of which, at least, they had from fifty to one hundred 
acres of the land in cultivation. The lowest estimate of the rents is $2 an 
acre ‘per annum, the highest $5. The enhanced value of the land by the clear- 
ing is shown to be $9 an acre. The difference between the rents and the en- 
hanced value of the soil, leaves a balance in favor of the former sufficient to 
compensate for the house. The jury appear to have considered the value of 
the improvements only, and to have made no allowance for the rents. Upon no 
other hypothesis can their verdict be accounted forjunder the evidence submitted 
to them. This conclusion is fairly inferrable from the terms in which their verdict 
is expressed. It isas follows: “We, the jury, find a verdict for plaintiff for the 
land in controversy, allowing George W. Copley $400 for the improvements on 
the land, and find against the intervenor Morancy?” Into this error they prob- 
ably fell in consequence of the refusal of the judge to charge that, the plaintiff 
was entitled to recover rents, if they found that, Sims was a possessor in bad 
faith. The verdict is clearly erroneous, and the facts do not, in our opinon, re- 
quire that the cause should be remanded. 

It is therefore @hilered that, so much of the judgment of the District Court as 
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ia L. Hill, the land in controversy, and rejects 
, be affirmed with costs. It is further or- 
dered that so much of said judgment as decrees to the intervenor Geo. W. 





Copley $400, for improve , be reversed, and that there be final julgmont 
against said Copley; the paying the costs of this appeal. 
. ee Le 


Batyurst v. CoursE et al. 


Where the preamble of a statute declares that doubts have arisen as to the legality of cer. 
tain ordinances of a police jury, which are inserted at length in the preamble, and the 
statute declarés that the ordinances shall have full force and effect, no objection can be 
made to their legality on account of the form adopted by the legislatare to give them va- 

The validity of an ordinance.of a police jury, proved by the testimony of the clerk of the 
jury to have been duly enacted and promulgated, cannot be effected by the omission of the 
clerk to transcribe on the minute-book kept for that purpose the proceedings of the meet- 
ing at which it was passed. The emission may be corrected at any time, nync pro tunc. 


APEEAL Som the District Court of Concordia, Farrar, J. R. N., and 
A. N. Ogden, for the appellant. Stacy and Sparrow, for the defendants. 
The judgment of the court was pronounced by” 

Rost, J. The plaintiffs have enjoined the sheriff of the parish ef Concor- 
dia from collecting a tax of five cents per superficial acre, imposed by the police * 
jury of that parish on certain waste lands, owned by them, within its limits. 
There was judgment agains§them in the court below, dissolving the injuac- 
tion with damages, and they have appealed. 

The grounds of injunction are these : 

1. That the pulice jury had nopower or authority to enact the ordinance of 
the 17th November, 1841, by virtue of which the tax was assessed. 


. 2, That the discrimination in favor of the ian proprietors, by which in 
effect they pay Jess, by two- of a tax levied for the general benefit of the 
parish, than the other i would make the ordinance and assessment 
_of the tax under it illegal and unconstitutional, even if it possessed the highest 
legislative sanction. % 
3. That the tax was neve Jegally assessed at any certain or fixed rate, and, 
even if fixed, was neve illegal and unconstitutional. 
The ordinances of the 17th and 19th November, 1841, though unauthorized 
by law at the time of their , became binding for all taxes assessed after 
the promulgation of the act © 26th March, 1842, by which those ordinan- 


ces became laws of the State. ‘Muabies pursued by the legislatureih their 
adoption, were the same as those used in the adoption of the Louisiana Code 
and of the Code of Practice.* They present no p Senyaeky which would 
justify our interference. 


. 





* The act of 26 Marc, 1849} ch 164, sin theo ward 


“ Whereas the police j of So periah. the November session of 
pon ead a the year 1841 gpake pra of Concord in the following words, 
ee 
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= Aa when doin Ses theta el 9 ade power to ordain 
same : 


Section 1. Be it enacted by the Senate and a of Repeestitigtives of the State 
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It is next contended that the ordinance of 1846, by which the tax Baruunst 
* was assessedpcannot be enforced, because the proceedings of the meeting Coben. 
the police jury, during which it is alleged to have been passed, were not copied 
in the minute-book kept for that purpose. This omission is proved. But the 
clerk of the police jury testifies that, the proceedings of that meeting were 


oO? « 


correctly copied and made out by him, and signed by the president; that this we 
copy in the Concordia Intelligencer and in pam 7 
and ghat fhe pritife@ copies are true copies of the original proceedings. wv. 
neglect to recofd the f in the minute-book was a misdemeanor on 


the part of the clérk. . Phis informality maybe cured, nunc pro tunc, at any 
time, and cannot affect the validity of ordinances duly passed and published. 

The next point relied on by the appellants is, the irreguality of the tax aris- 
ing from an ordinance passed by the police jury on the 9th of May, 1845, 
which provides that the riparian proprietors who have, in front of their lands, 
levées made according to law, shall be entitied to a credit of two-thirds of the 
levée tax assessed.on their lands. If this disposition was found in the ordi- 
nance imposing thi tax, and it was held to be an entire ordinance, the illegality 
of a part of it nnull the whole, according to the principle recognized in 
the case of DOING Bocnicipaiy No. Two, 1 Annual Rep. 111. But those 
dispositions form thé subject of two different ordinances, passed in different 
years, the Ess ee ces c, “ Resolved, That the levée tax for 
the present year be five cent#iper acre on all uncultivated lands, and ten cents 
per acre on culfivated lands ; and that it be collected in the same manner as the 
State taxés are collected by Jaw.” It makes no reference whatever to the 
ordinance of 1845, and cannot be affeeted by its illegality. 

We are not prepared to say that the di of the ordinance of 1845 
are a proper exercise of power, or that they do within the exception re- 
served in the case of Oakey v. The Mayor et al., cited at bar, and in the more © 
recent case of Municipality No. Two v. Duncan, 2 La. Rep. p, 1. 2 Annual 
Rep. 182. : 

The broad delegation of plenary and unlimited power to the police jury ef 
this parish, must be understood of course as embracing only such owed. can 
be rightfully exercised under a government of laws. We incline to the opinion 
that the partial exemption from taxation of the riparian proprietors attempted 
by this ordinance, is not such a power. But that question is not before us in 
such a form as will enable us to pass finally upon it. The parties for whose 
benefit the ordinance was passed are not before the court. 

We are satisfied there js no error in the judgment appealed from. 

Judgment affirmed. 











Sucexssion or WiLL1aMson. 


The court of the parifih in which the deceased had his domicil at the time of his death, has 
exclusive jurisdiétion of his saceession. The appointment of an administration by # court 





in another pariah is aullity, 
of Louisiana, in General That each and every part of the said 
ordinances be, and the same is approved and adopted, and declared to have full 
and legal force and effect, except so far as the same may be amended by other sections 
and provisions of tllis dct. 


Sec. 2. Be it figmther enacted, &c.” 
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Succession present or represented, is.entitled to the administration of a succession, in preference 
w x to the surviving husband or wife. 


"PPEAL from the District Court of Madison, Selby, J. Bemiss, for the 
appellant. Thomas and Snyder, eontra, The judgment of the court ‘ 








was pronounced by 
“ Rost, J. Russell M. Williamson, who had lately removed to this State 
: : | family and a large number of slaves, and was din the parish of 
-e on, died out of the State. After his death, his to frustrate the 


service of legal process upon the slaves, removed them, first, to the State of 
Mississippi, and afterwards to the parish of Livingaten, where she took out 
letters of administration on the succession of her husband. Williamson left at 
his death three children by his first marriage, and one by his surviving wife. 
Robert W. Burney, who had intermarried with one of the children of the first 
marriage, filed his application in the parish of Madison to be inted adminis- 
trator of the succession. To this application the surviving wife made opposi- 
tion, alleging her appointment as administratrix in the parish of Livingston, 
and praying that she might be maintained as such in preference to the appli- 
cant. Mary F. Williamson, the wife of Burney and beneficiary heir of R. M. 
Williamson, made herself a party to the proceedings, and prayed to be ap- 
pointed admivpistratrix of her father’s succession in conjunction with her hus- 
band. The court below awarded the administration to Burney and Mary F. 
Williamson. The surviving wife has appealed. , 

The parish of Madison was the place of domicil of the deceased. The court 
of the parish of Livingston had no jurisdiction of his succession, and the ap- 
pointment of an administratrix by that court was a nullity. 

The judge of the first i pe has made a correct application of art. 1114 of 
the Civil Code, which that the heir, present or represented, shall be 
entitled to the admini preference to the surviving husband or wife. 

The point made by the appellant that there is now no property of the de- | 
ceased in the parish of Madison, is very satisfactorily accounted for by the fact 
that all the property of which he died possessed, and which his heirs claim as 

to him, was removed from that parish, after his death, by the appellant 
already stated. Judgment affirmed. 
















° New Orieans anpD Carrotiton Ramroap Company v. 
CHANEY. 





Prescription in favor of the endorser of a draft is not interrupted by the acknowledgment of 
the debt by, nor by the citation of, any other party. 

Where an action has been pending for more than three years, and plaintiffs have had ample 
time to procure the testimony necessary to establish their demand, but have not done so ; 
and, on the motion for a new trial, it was not urged that theré was surprize, or any expec- 
tation of obtaining farther evidence, a final judgment, end-nct one of non-suit, will be 
rendered in favor of defendant. 


» PPEAL from the District Court of Carroll, Copley, 5. Bones, for the 
" appellants. Short, for the defendant, The judgment of the court was 


” pronounced by 
te Kine, J. * The conclusion at which we have arrived om the merits of this 


. ‘% ms cause, renders it unnecessary to consider the motion to dismiss.’ 


& 
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The defendant is sued as endorser of adraft, and pleads the prescription of Naw ¢ ORLEANS 
/ five years. A judgment was rendered in his favor in the court below, and the 48 CARROLL: 
plaintiffs have appealed. This suit was instituted more than five years after Compan 
the maturity of the draft upon which it is founded. It is alleged in the petition 
that the defexdant promised payment within the five years preceding the in- 
ception of the suit, and to establish the averment an interrogatory was pro- 
pounded to the defendant, who denied any such promise. No effort appears 
to have been made to contradict this answer, although it was redered more 
than six months prior to the trial. The plaintiffs further endeavored to show 
an interruption of the prescription, by exhibiting the record of a suit instituted 
against the remaining parties to the draft. Neither the acknowledgment, nor 
the citation, of any other party to the draft, had the effect of interupting pre- 
scription as to the defendant, who was an endorser. Jacobs v. Williams, 12 
Rob. 183. McCalop v. Newcomb, 2 Ann. Rep. 332. Hickman v. Stafford, 
Ibid, 792. 

The plaintiffs have asked, in the event of the testimony being insufficient to 
authorize a recovery, that there be judgment as in ease of non-suit only. The 
cause was pending three years in the District Court,during which time plaintiffs 
had ample time to prepare for trial, and to procure the testimony necessary to 
establish their demand, if any existed. In the motion for a new trial it is not 
urged that there has been surprise, nor that there is any expectation of obtain- 
ing further evidence. Under these circumstances the judgment should be 


final. Judgment affirmed. 


Cuasay: 








BarBaRIN v BARBARIN. 


Advances made by an under tutor for the use of minors, not authorized by a decree of court 


rendered on the advice of a family mocting, or no claim against togiens 
beyond their revenues. , 


PPEAL from the Second Distriet Court of New Orleans, Canon, J. Grivot 
and R. N., and A. N. Ogden, for the appeHant. Pitot, for the defendant. 
The judgment of the court was pronounced by 
Rost, J. We have examined this case with great care, without having been 
able to agree with the jury before whom it was tried in any of the conclusions to 
which they came. The plaintiff sued for advances made to the defendant in 
her own right and on aecount of her minor children, the greater part of which 
have been acknowledged by her to be due, and on which she has agreed in 
writing to pay interest at the rate of eight per cent per annum. She resists 
the claim on the following grounds: 1st. ‘That she signed the acknowledgment 
of indebtedness and promised to pay interest, in error of her legal rights. 2d. 
That the plaintiff, being under tutor of her minor children, insisted upon taking 
charge as her agent, and did take charge as such, of the succession of her hus- 
band, which she was administering; and that by his misconduct and mismanage- 
ment he has ithe minors $5,000 damages, which she claims in reconven-. 
tion in their behalf. The jury allowed the plaintiff only a part of his claim 
against the defendant herself; and gavé judgment in reconvention against him, 
in favor of the minors, for $1,990 33. From this judgment the plaintiff has 
appealed. 
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« For the purposes of this inquiry, we must hold the plaintiff to stand in the 
situation of under tutor of the minors. He was originally appointed in that 
capacity, and the subsequent appointment of his brother William, which he 
caused to be made in 1835, was not carried into effect. William Barbarin never 
qualified as under tutor, and has testified that he acted as his brother’s agent 
during a temporary absence. and that he always considered his said brother as 
the under tutor. The plaintiff himself took the receipts and acknowledgements, 
which were given to him by the defendant in 1841, in the capacity of under 
tutor. 

To establish her allegations that the plaintiff had taken into his own hands 
the exclusive management of the succession of the deceased, the defendant pro. 
pounded to him certain interrogatories, to which he gave negative answers, ad- 
mitting only that she requested him to collect some claims due to the succession, 
and to pay the debts due by it, which he alleges he did, and rendered to her a 
full, explicit and detailed account, which she examined and approved. There 
is nothing in the record to falsify these answers. On the contrary, the fact 
proved, that plans and estimates of buildings, which the defendant wished to 
erect on vacant lots of the succession, were submitted to her alone by the’ 
builders, and that the plaintiff was not consulted in the matter, .corroborates 
them, and shows that she was administering personally the real estate. The 
plaintiff acted as her agent, as stated in his answers. He appears to have liquid- 
ated the succession with reasonable diligence ; he has accounted to her for all 
the sums collected by him, with interest at the rate of ten per cent per annum, 
during the time she authorized him to use them in his own affairs ; and he has 
besides advanced to her the sums which he now claims. 

’ Now it is alleged that, being under tutor, he could not become the agent of 
the tutrix, and that, by accepting the agency, he subjected himself to all the 
responsibilities of a tutor. Dalloz, vol. 4, nos. 309, 310, 311. We have already 
seen that the plaintiff did not administer the real estate, and he eannot there- 
fore be held liable for the maladministration of it. Admitting the reles laid 
down by Dalloz to be well founded in law, and applicable to the plaintiff so far 
as he has administered, the t herself can derive no benefit from them. 
After requiring the plaintiff to pay over to her the whole amount in his hands, 
and obtaining from him large advances besides, her allegation that the funds 
she has received should have been withheld from her and employed by her 
agent in improving the community property, cannot be considered as serious, 
so far as she is concerned. If the plaintiff has suffered her to dilapidate the — 
property of the minors, the relation in which he stood towards them will ulti- 
mately render him liable to them for the losses they may have sustained ; but 
the defendant stands between him and danger. The rights of the minors 
must first be ascertained contradictorily with her. If the property remaining 
in her hands is sufficient to satisfy their claims, they have sustained no injury ; 
if it is not, the deficiency will be the limit of the damages which may be done 
by the under tutor. 

The advances made by the under tutor not having been authorized by a de- 
cree of court rendered on the advice of a family meeting, he has no claim for 
them against the minors, beyond the revenues; and he canpetbe permitted to 
enforce his claim against their defendant personally, until that of the minors is 
ascertained and paid. The execution of the judgment to which he is entitled 
must, therefore, be stayed, till the claim of the minors is liquidated and paid in 
due course of law. 
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It is therefore ordered that the judgment in this case be reversed; it Bansanin 
it is further ordered that there be judgment in favor of the plaintiff againstthe p,.s arin, 


defendant Marceline Brouct personally, for the sum of $2,609 77, with interest 
at the rate of eight per cent per annum on $1,802 31, part thereof, from the 
13th of April, 1841, till paid, and the like interest on the balance from the 20th 
day of September, 1841. till paid. It is further ordered that the execution 
under this judgment be stayed until the claim of the minor children of Joseph 
Barbarin against the defendant, their tutrix, be liquidated in due course of law 
and satisfied by the said defendant, or, in case of deficiency, by the plaintiff. 
It is further ordered that there be judgment against the minors, on their claim 
in reconvention, as in case of non-suit; and that one half of the costs in both 
courts be paid by the defendant, and the other half by the minors. 





Watsu v. Barrow. 


Where a case is tried before a jay who write only french, and the verdict is retarued by 
them in that language, and it is translated into english under the direction of the court, 
read to them as translated, assented to by them, signed by the foreman, and recorded 
by the clerk in their presence, it will be sufficient. 


PPEAL from the District Court of Terrebonne, Randall. J. Beatty, for 
the plaintiff. C. A. Johnson, for the appellant. The judgment of the 
court was pronouuced by 

Rost, J. The plaintiff seeks to recover $900, for wages as overseer of the 
defendant, during the year 1843. The answer sets up a contract, by virtue of 
which it is alleged that the plaintiff was to be paid for his services in propor- 
tion to the amount of the crop made by him, and under which he is entitled to 
about $400. The answer further avers that the plaintiff neglected his business, 
to the great injury of the defendant; that, by his fault, a negro worth $1000, 
and a mule worth $150, had been lost. He claims judgment in reconvention 
against the plaintiff for $6,500, besides $50 for a set of cooper’s tools. The 
case was originally submitted to a jury, who found a verdict in favor of the 
plaintiff for $900. But the verdict being silent on the demand in reconvention, 
the judgment rendered thereon was reversed on appeal, and the case remanded 
for further proceedings. It was again submitted to a jury, who found the 
same verdict in favor of the plaintiff, and against the defendant for his claim in 
reconvention. A motion for a new trial was made and refused, and from the 
judgment rendered in pursuance of the verdict this appeal was taken. 

The defendant asks that the judgment of the lower court be set aside and 
the case remanded for a new trial, on two bills of exception. The first is to 
the introduction by the plaintiff of the testimony of Jean Lirette, taken at the 
former trial, {the witness being dead at the time,) on the ground that when 
the said witness was examined on the first trial, the defendant's counsel having 
asked him to state the names of some persons he had heard speak ill of Fran- 
cois Rodriguez, the court improperly refused to permit the inquiry, and the de- 
fendant then excepted ; that it was agreed that the objection should stand as a 
bill of exceptions ; that, by such improper refusal to allow the inquiry to be 
made, the defendant was deprived of his full right of cross-examination, and 
the testimony remuined incomplete. Two other witnesses, one of whom was 
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introduced by the defendant, swear to the same fact, and many material parts of 
the testimony of Rodriguez are falsified by unimpeached witnesses, and partic- 
ularly by the experts appointed by the court to examine the fields, about the sit- 
vation of which he had testified. As it is manifest that this witness is un- 
worthy of credit, justice does not require the case to be remanded to ascertain 
that fact. 

The second: bill of exceptions taken by the defendant is to the permission 
granted by the court, on motion of the plaintiff’s counsel, to translate the ver- 
dict of the jury. The case was tried before a french jury, and the verdict 
was returned by them in the french language. It was translated into english 
under the directions of the court, read to them in that language, assented to 
by them, signed by the foreman, and recorded by the clerk in their presence. 
It is difficult to understand how the proceeding could have been conducted oth- 
erwise, if none of the jurors could write english. 

This case differs from that of Dubertrand v. Laville, 8 La. 275. In that 
case, the verdict was merely recorded in english in the minutes of the court, 
and the translation was not signed by the foreman of the jury. If it should 
be contended that the proceeding was informal, there is nothing in the circum- 
stances of the case which would justify us in remanding it on that ground. 
The questions it presents are all quesjions of fact, and a careful perusal of the 
record has satisfied us that the judgment does: justice between the parties. 

Judgment affirmed. 


LLL WW WN ee ee 


Putnam, Administrator, v. Davipson. 


Where a putchaser at a probate sale, who was a party to an action to annul the sale, sets up 
in his pleading his title as purchaser, claiming a recourse in warranty against the succes- 
sion in case of eviction, he will ndtbe listened to when, in an action against him by the ad- 
ministrator to recover the property or its value, he avers that he was not the owner of it 
at the date of the first suit. 


PPEAL from the District Court of Livingston, Penn, J. Watterston, 
for the appellant. Merrick, for the defendant. The judgment of the 
eourt was pronounced by 
Eustis, C. J, It appears that, in May, 1842, at a probate sale of the effects 
of the succession of the late John Putnam, in the parish. of Livingston, the 
defendant, Davidson, became the purchaser of a female slave and her two chil- 
dren, on a credit of twelve months. By a judgment of the Court of Probates 
of Livingston,.of the 26th. of June, 1845, the proceedings under which the 
sale of the slaves was made were all annulled, and decreed to be of no effect. 
An appeal was taken from this judgment to this court, which was never pro- 
secuted. Tothis judgment the defendant was a party. The court, being one 
of limited jurisdiction, confined itself to the annulling of its own decrees, and 
gave no further decision in relation to the property to be affected by its judg- 
ment. The present plaintiff institutes this swit against the defendant to re- 
cover the slaves, or their value, with wages, by virtue of the judgment annull- 
ing the order of sale and proceedings under which the defendant purchased 
them. The plaintiff was non-suited, and has appealed. 
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[t appears by the answers of the defendant to interrogatories propounded to 
him by the plaintiff, that he sold the slaves to a Mr. Copland, and, as the de- 
fendant believes, they were taken to New Orleans. The date of this sale as 
given is, the 13th of July, 1844. As this was previous to the institution of 
the suit in which the proceedings were annulled, and, as it is contended, the 
defendant bought and sold the slaves in good faith, it is insisted that the plain- 
tiff must fail in his present action, and that the district judge did not err in 
non-suiting him. 

The defendant, we have stated, was a party tothe suit in which the mortua- 
ry proceedings of the succession were annulled. He was not only. a party de- 
fendant, but set up title to the slaves, and claimed a recourse in warranty against 
the succession in the event of eviction. Can he now be heard when he alleges 
that, at this time, he had sold the slaves, and was not the owner? We think 
not. We think that, as to the present plaintiff, he is bound by his plea, and 
must be held to it, on principles elementary in the administration of justice. 
The plaintiff has sought his remedy against the defendant, he has made his 
election, and of its expediency he is the responsible judge. He has based his 
action upém@ what has been decided by a court of competent jurisdiction, and 
the defendant is not permitted to deny what he has judicially asserted. If, at 
the institution of the suit, he had in good faith parted with the title to the 
slaves he ought to have disclaimed ownership, and thus epabled the proper par- 
ties in interest to be made parties to the suit. We, therefore, consider that this 
action is well brought against the defendant. 

The slaves were purchased for the price of $850. The payment of this sum 
is expressly put at issue by the pleadings, and has not been proved. We think 
the plaintiff is entitled to recover the value of the slaves, which we fix at the 
time of the demand of their delivery, the 16th August, 1845, at the sum of 
$1,060. 

It is therefore decreed that the judgment appealed from be reversed, and 
that the plaintiff recover from the defendant the said sum of $1,060, with in- 
terest from the 16th of August, 1845, until paid, and costs in both courts. 


FAAAAADAAAAAAAAADAAAAAAGAA AWW 


Joor, Administrator v, Cralc. 


An action by the administrator of a deceased husband against the surviving wife, to compe! 
her to deliver up certain slaves alleged to belong to the community, is not a possessory ac. 
tion; the only issue between the parties is one of title. 


PPEAL from the District Court of West Feliciana, Boyle, J. Phillips, 
for the appellant. Haralson, Sterling and Collins, for the defendant. 
The judgment of the court was pronounced by 
Eustis, C. J. This is an action by the administrator of a deceased hus- 
band against the surviving wife, to compel her to deliver up certain slaves alleg- 
ed to belong to the community, to be administered upon according to law. The 
general issue was pleaded by the defendant ; there was judgment in her favor, 
and the plaintiff has appealed. 
The district judge before whom this cause was tried considered the action 
a8 possessory one, and regulated the proofs accordingly; and inthis, we think, 
he erred. 
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The only issue between the parties is the title, and on that point the pre- 
sumption of law and the rules of proceeding in cases of this kind are too fami- 
liar to require us to repeat them. The Code of Practice provides remedies for 
any contingeney which may accompany the possession of property in litigation. 
Arts. 273, 274. 

The judgment appealed from is therefore reversed, and the case remanded 
for further proceedings; the appellee and defendant paying the costs of this 
appeal. 





Snow v. Trorrer et al. 


Want of amicable demand, is not a sufficient ground to enjoin the execution of an order of 
seizure and sale. 

In proceedings via executiva, it is not necessary that a copy of the petition should be served 
on the defendant. 

In an action on a note payable to, and in possession of the plaintiff, it is not necessary that he 
should allege, in special terms, that he is the holder and owner. 

A prayerthat mortgaged property shouid be seized and sold to satisfy plaintiff’s demand, is 
equivalent to a prayer for the recognition of the mortgage. 

Where amortgage contains the pact de non alienando, it is unnecessary tv allege in the pe- 
tition for an order of seizure and sale that, the property mortgaged is in the possession of 
the mortgagor. 

Where an act of mortgage given to secure the price of land, recognizes the capacity of the 
agent by whom the sale was made and the mortgage retained, and recites the mandate, 
the power of attorney itself forms no part of the testimony nevessary to authorize an order 
of seizure and sale. 

To suspend the payment of the price, a purchaser must allege and prove that he has been 
disquieted in his possession, or has just reason to fear that he will be disquieted. C.C. 
2535. . 

Payment of the price cannot be resisted on the ground that, the vendor has not complied with 
his agreement to survey and point out the boundaries of the land, where he has not been 
put in default for his failure to do so. 


PPEAL from the District Court of Carroll, Selby, J. Short and Drew, 
for the plaintiff. Dupuy, for the appellants. The judgment of the court 
was pronounced by 

Kine, J. Snow obtained an order of seizure and sale against Nathan, and 
Joseph Trotter, upon a conventional mortgage granted by the latter, to secure 
the payment of notes given for the price of a tract of land. The defendants 
presented a petition praying for an injunction to stay the execution of the writ 
on teu different grounds, all of which were considered by the judge in a writ- 
ten opinion, and overruled. From the judgment refusing the injunction the 
defendants have appealed. 

The grounds upon which the injunction was prayed for are that, there was 
no amicable demand of paymént; that no copy of the petition was served upon 
the defendants; that the name of Nathan Trotter does not appear in the notice ; 
that there is no allegation that the plaintiff is the holder or owner of the note 
secured by mortgage ; that the note is made payable to the plaintiff, and is not 
by him endorsed; that there is no prayer that the mortgage be recognized ; 
that there is no allegation that the property is in the possession or ownership of 
the defendants; that the power of attorney under which the plaintiff’s agent 
sold the land and retained the mortgage, was not authentic ; that the consider- 
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ation of the note has failed, the title to the land for which it was given being Snow 
imperfect, the wife of the plaintiff not having renounced her rights of mort- 
gage; and finally that, the plaintiff’s agent has failed to comply with his promise 
to survey and point out the metes and bounds of the land. 

The judge did not, in our opinion, err. in refusing to grant an injunction. 
The want of amicable demand is not a sufficient ground for granting an injunc- 
tion to stay the execution of an order of seizure and sale. 15 La. 186, 434. 

In executory process a copy of the petition is nut required to be served on 
the defendant. 15 La. 434. C. P. 734,735. The plaintiff has not alleged in 
special terms that he is the “holder and owner” of the note on which his de- 
mand is founded, nor was such an allegation necessary, he being in the possession 
of the note, which is payable to himself, and the payment of which he is seek- 
ing to enforce. 

The prayer that the mortgaged property should be seized and sold to satisfy 
the plaintiff's demand, is equivalent to a prayer for the recognition of the mort- 
gage. 

If, under any circumstances, it be necessary to aver that, the mortgaged 
property is in the possession of the mortgagor, the necessity for that averment 
did not exist in the present instance. The act contains a clause of non-aliena- 
tion, which would have authorized the plaintiff to proceed against the property 
in the hands of a third possessor, in the same manner as if it had remained in 
the possession of the mortgagor. It is further to be observed that, the defend- 
ants have not alleged that the mortgaged property is not in their possession. 

It is not material to enquire whether the power of attorney under which the 
plaintiff’s agent acted, was authentic in form. In the act of mortgage on which 
the order of seizure and sale was granted, the defendants have recognized the 
agent’s capacity, and the mandate under which he acted is specially recited. 
The power of attorney formed no part of the testimony necessary to authorize 
the order of seizure and sale. 

It is not averred in the petition that the plaintiff’s wife has separate effects of 
any kind, from which a mortgage upon her husband’s property could result. 
But, if such an averment had been made, it would not have been a sufficient 
cause for resisting payment. The purchaser ean only suspend the payment of 
the price when he has been disquieted in his possession, or has just reason to 
fear that he will be disquieted. There is no allegation of a disturbance, or of 
the apprehension of a disturbance. . C. C. art. 2535. 

The ground that the plaintiff has not complied with the promise to survey 

“ and point out the boundaries of the land, is equally untenable. There is no 
averment that he has been put in default for a failure to comply with this en- 


gagemeat. Judgment affirmed. 


wv. 
TROTTER. 





Moncet, Tutor v. Pate. 


A surviving wife can only exonerate herself from personal liability for one half of the debts 
of the community of acquets and gains, by an express renunciation. The community can- 

not be accepted with benefit of inventory. C. C. 2378, 2379, 2382. 
PPEAL from the District Court of East Baton Rouge, Burk, J. G. S. 
Lacey, for the appellant. Brunot, for the defendant, cited 10 La. 426. 
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C. C. 1023, 1024, 2383. C.P. 977. The judgment of the court was pro- 


nounced by 
Kine, J. This case was before us in April last, upon an appeal from a judg- 


ment dismissing the action, on an exception taken by the defendant to the right 
of the plaintiff to proceed against her, either personally, or in her representa- 
tive capacity of tutrix. The judgment of the lower court was then reversed, 
and the cause remanded for the purpose of enabling the plaintiff to proceed 
against the defendant, Louisiana Pate, personally. 2Ann. Rep. 485. On the 
second trial judgment was rendered against the plaintiff, and he has ap- 
pealed. 

The plaintiff’s demand is fully proved, and the only question presented is, 
whether the defendant has accepted the community and thereby rendered her- 
self personally liable for one half of its debts. After the death of her husband 
the defendant caused an inventory of his succession to be made, and subse- 
quently, in a notarial act, declared that, ‘after having examined the affairs of 
ber deceased husband, and the indebtedness of his estate, she came to the 
conclusion of accepting his estate, with benefit of inventory.” Inthe same 
act she accepted the succession with the benefit of inventory for her minor 
ehildren, under the advice of a family meeting. It is contended that this is a 
conditional acceptance, by which the defendant has not rendered herself abso- 
lutely liable. Under the provisions of our Code, the community of acquets 
and gains cannot be accepted with the benefit of inventory. The surviving 
wife must aecept or renounce it unconditionally. She may exonerate herself 
from the debts of the community by an express renunciation, and preserves the 
right of renouncing by causing an inventory to be made within the delay, and 
with the forms, prescribed by law. C.C. Arts. 2378, 2379, 2382. 10 La. 427. 
In the case of Flood y. Schaumburg, 3 Mart. N. S. 631, in which the subject was 
elaborately examined, under the provisioas of the old Code, similar to those of 
the new, the court said, that ‘inventory and acceptance under it are sufficient 
to enable the heirs to escape responsibility in their personal capacity. Inven- 
tory and renunciation are both required to enable the wife to enjoy the same 
privilege.” The defendant in the present instance has manifested no intention 
to renounce the community ;' but, on the contrary, has formally declared that 
she has accepted it. The illegal condition which she annexes to the acceptance 
must be disregarded. We think that the defendant has rendered herself liable 
for one half the debt claimed, and that the court erred in rejecting the plain- 
tiff’s demand. The difficulty suggested, of executing the judgment, cannot 
occur, Itis personal against the defendant, and cannot be executed upon the 
effects of the suceession. 

It is therefore ordered that the judgment of the District Court be reversed. 
It is further ordered that the plaintiff have judgment against the defendant 
personally, for one half of the debt elaimed in the petition, to wit, for the sum 
of $154 82, with ten per cent interest from the 26th of February, 1841, until 
paid ; for the further sum of $10, with like interest from the 22d August, 1840, 
until paid ; and for the further sum of $34 62, with eight per cent interest 
from the 24th of May, 1841; the appellee paying the costs of both courts. 
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Hackett v. STEPHENS et al. 


By the spanish law formerly in force in this State, a testament became void by the subse- 
quent birth of a child. 6 Partida, tit. 1, law 20; tit. 12, law 3. 


PPEAL from the District Court of East Baton Rouge, Burk, J. A. M. 
Dunn and T. G. Morgan, for the plaintiff. G.S. Lacey, for the appel- 
lant. The judgment of the court was pronounced by 

Rost, J. This action was commenced by Oran Hackett, illegitimate son of 
Francis Hackett, deceased, against Elvira Hackett, wife of Stephens, and 
Francis Hackett, his legitimate children, for the recovery of a certain portion 
of the estate of the said Francis Hackett. The plaintiff claims one-fifth of 
the whole estate, under a will made by his father in his favor, bearing date the 
2d of March, 1816, and an agreement of the defendants, alleged to have been 
made after the death of the testator, to give the said plaintiff one-fifth of the 
estate, in execution of the will. He also rests his claim upon the value of ser- 
vices rendered by him to the defendants, while acting as their authorized agent, 
in obtaining a settlement of the succession of Francis Hackett. 

It is admitted that the claim against Francis Hackett has been settled, and 
this litigation is between the plaintiff and the other defendant Elvira Hackett. 
Her defence is that, the will on which the plaintiff relies has become null 
and void, by her birth and that of her brother, posterior to its date; that the 
plaintiff has no claim for alimony ; that the plaintiff never performed the ser- 
vices alleged; that, if he did, they were not performed at her instance or 
request, and were not worth the sum claimed. The defendant further averred 
that if she ever made any promise to the plaintiff, it was made in error and 
without consideration. The husband of this defendant joined in the defence, 
and the jury returned a verdict against both, for $1,270 12. Upon this verdict 
a judgment was entered in favor of the plaintiff against Elvira Hackett, wife 
of William Stephens, for the whole amount of the verdict, with interest. 
From this judgment she has appealed. 

The two first grounds of defence are fully sustained. The defendant and her 
brother were born after the date of the will, and under the laws then in force 
it became void. Part. 6, tit. 1, law 20; tit. 12, law 3. Admitting that the 
defendants still were under a natural obligation to execute it, and that this 
natural obligation would be a sufficient consideration for a promise on their part 
to do so, no promise of the defendant has been shown, and her husband could 
not make it for her. 

The plaintiff has not shown himself entitled to alimony; and the only legal 
claim he has, is for the value of services rendered. ‘The testimony shows that 
he attended faithfully to the business of the defendant and her brother, for 
nine years; that he did every thing in his power to assist their counsel in the 
prosecution of a long and intricate suit; and that he was successful in securing 
their rights. The counsel in the cause say that they would not have performed 
the manual labor performed by the plaintiff for $500. The defendant has re- 
ceived the benefit of that labor, and is bound, in good conscience, to pay for half 
of it. Butthe judgment rendered against her is for too large a sum. We 
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think $600 a fair compensation for the services rendered to her by the plain- 
tiff. 

It is therefore ordered that the judgment in this case, so far as appealed 
from, be reversed, and that there be judgment in favor of the plaintiff, against 
the defendant Elvira Hackett, assisted by her husband Walliam Stephens, for 
the sum of $600, with legal interest from this date, and the costs of the court 
below ; those of this appeal to be paid by the plaintiff and appellee. 





Dvusroca v. Favror. 


An order of execution must be in english and french, where the latter is the maternal 
tongue of the debtor, or it may be enjoined. C. P. 626. The fact that the petition 
in the action, which was in english only, was not excepted to on that account, is not 
a waiver of the right to require that the order of execution shall be in both lan- 


guages. 


PPEAL from the District Court of West Baton Rouge, Burk, J. Benneit, 
for the plaintiff. Elam, for the appellant. The judgment of the court 
was pronounced by 

Rost, J.* The plaintiff, who is .a native of Louisiana, and whose maternal 
tongue is french, has enjoined an order of execution issued against him, on the 
ground that it is in the english language only, when it should have been in eng- 
lish and french. The seizing creditor filed a motion to dissolve, which, after 
hearing, was overruled, without prejudice to him to prosecute legally the ex- 
ecution of his judgment. He has appealed. 

Averse as we are to sacrifice substantial justice to forms, we are unable to 
give the appellant relief. Art. 626 of the Code of Practice expressly provides 
that the order of execution must be in french and english, when the french 
language is the maternal tongue of the party cast. 

It is urged that the petition in the suit was written in the english language 
only ; that the defendant, the present plaintiff in injunction, accepted service of 
it, and confessed judgment upon it, in that language; and that, as the objection 
now made Was tacitly waived in the pleadings, the plaintiff cannot insist upon 
it at any subsequent stage of the proceedings. The force of this argument 
does not strike us. ‘The waiver is good as far as it goes, but the article cited 
gives the plaintiff a substantive legal right, which we are not at liberty to consid- 
er as having been waived by implication. 


Judgment affirmed. 





McGenxeEeE v. Brown. 


A plaintiff carinot require that an exception to the jurisdiction of the court, on the ground 
of the defendant’s domicil being in another parish than that in which the action is pending, 
should be submitted to a jury. 

Either party to an action has a right to require the answers of his adversary under oath to 
interrogatories to be used as evidence upon the trial of all issues pending between them, 
whether on preliminary exceptions or on the merits. C. P. 347. 





*Eusris, C. J. did uot sit on thre trial of this case, being related to one of the parties. 
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PPEAL from the District Court of East Baton Rouge, Burk, J. Elam, MeGenss 


for the appellant. Brunot, for the defendant. The judgment of the 
court was pronounced by 

Kine, J. The defendant was sued in the parish of East Baton Rouge, and 
filed an exception, declining the jurisdiction of the court, on the ground that his 
domicil was in the parish of Iberville. The plaintiff offered a supplemental 
petition, propounding interrogatories to the defendant, and praying that the 
issue presented by the exception might be tried by a jury. The judge refused 
to granta jury, or to order the interrogatories to be answered, and to this 
ruling the plaintiff took a bill of exceptions. The plea to the jurisdiction was 
sustained, and, trom the judgment dismissing the action, the plaintiff has 
appealed. 

The prayer for a jury to decide upon the declinatory exception was pro- 
perly refused. (.P. art. 755. The judge however erred, in our opinion, in 
not requiring the interrogatories to be answered. Either party to a cause may 
avail himself of the answers of his adversary under oath to interrogatories, to 
be used in evidence on the trial of all issues pending between them, whether 
upon preliminary exceptions or upon the merits. C. P. art. 347. 

It is therefore ordered that the judgment of the District Court be Treversed, 
and that the cause be remanded for further proceedings according to law ; the 
appellee paying the costs of this appeal. 





Bank or Louisiana »v, CARL et al. 


Where it is shown that there were two post-offices, one about three and a half or four miles 
from the residence of the endorser of a note but on the opposite side of a wide and rapid 
river, and the other about six miles from his residence but on the same side of the river, and 
it is not proved that he received his letters from either exclusively or uniformly, notice of 
protest sent by mail directed to the latter willbe good. Per Curiam: The plaintiffs may 
have fairly considered the latter as the most convenient, and practically the nearest to the 
endorser’s residence. 

In the absence of evidence to justify it, the address of a notice of protest generally to the 
parish of the endorser’s domicil, is not sufficient. 

The stat. of 13 March, 1827, was intended to provide a convenient and permanent mode of 
proof of notice of protest; but not to change the rules of commercial law on the subject 
of notice. 


PPEAL from the District Court of East Baton Rouge, Burk, J. Brunot, 
for the plaintiffs. A.M. Dunn, for the appellants. The judgment of the 
court was pronounced by 
Suipe.t, J. The appellants, Carl and Mrs. Corcoran, are sued as endors- 
ers of a promissory note. The defence is want of notice of non-payment. 
The notices to Carl were mailed at the post-office at Baton Rouge, addressed : 
one “East Baton Rouge; and one “ East Baton Rouge, Port Hudson post 
office.” Carl resided at the time of protest in the parish of East Baton 
Rouge, and about six miles below Port Hudson. There was at the time a post- 
office on the opposite side of the river and in a different parish, at what was 
called Devall’s landing; this office was about three and a half or four miles 
from Carl’s residence, but being on the opposite side of a wide and rapid river 
can scarcely be considered as an office more convenient to Carl's residence 
35 
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Bays ae ee- than the Port Hudson office, which, although six miles distant, was on the same 


side of the river as the defendant’s residence. The- post-office at Devalls’ 
landing appears to have existed about a year before the protest of the note. It 
also is proved that on some occasions Ca7l had sent to Devall’s landing for 
letters. But it is not proved that he resorted to that office exclusively or uni- 
formly, nor that the plaintiff’s knew that that would have been the proper 
address. Under the circumstances, the plaintiffs, who have a right to notify 
the endorser by mail, may have fairly considered the Port Hudson office as 
the one most convenient and practically the nearest to the defendant's resi- 
dence. Such would seem to have beén the opinion of the district judge who 
must have been acquainted with the localities, and we do not feel at liberty to 
disturb his opinion: 

The notices to Mrs.- Corcoran were addressed : one “ East Baton Rouge ;” 
and the other, “* East Baton Rouge, Jackson, East Feliciana, post office.” Mrs. 
Corcoran resided at the'time in the parish of East Baton Rouge, about twenty- 
three miles from the town of Baton Rouge, about nine or ten miles from Port 
Hudson, and about fifteen miles from Jackson. Her plantation business was 
transacted at Port Hudson. That the Port Hudson office was the one to which 
she resorged-for letters is inferrable from the testimony of a pergon who had 
corresponded with her. ; 

Inthe absence of evidence to justify it, the general address to the parish 
ef East Baton Rouge was bad. It is said that the notice was good, 
because the party actually resided in the parish of East Baton Rouge ; that 
therefore the notices confirmed to the litteral terms of the 2d section of 
the act of 1827, which provides, *‘that whenever such endorser shall not 
reside in the town or city where protest shall be made, then and in such 
ease it shall be’ the duty of such notaries, or others acting as such, to 
put into the nearest post-office where such protest is made a notice of such 
protest to such endorser, &c., addressed to them at their domicil or usual 
place of residence.” It has been very frequently held that the act of 1827 was 
imtended to provide a convenient and permanent mode of proof of notice; but 
not to change the rules of the commercial law upon the subject of notice. Those 
rules would be violated if we followed narrowly and strictly the mere letter of 
the statute, without regarding its spirit and intention. Nor do we think, as the 
ease is presented, that we can hold her under the notice addressed to the Jack- 
son office, which was more distant by several miles than the Port Hudson office. 
There is nothing before us to authorize the belief that she resorted to the more 
distant office, nor is there any showing of unsuccessful diligence on the part of 
the holder to ascertain the proper address. 

It is therefore decreed. that, as tothe said Carl, the judgment be affirmed; 
that, as to the said Mrs. Corcoran, it be reversed, and that there be judgment 
in her favor as in case ef non-suit ; and that one-half of the costs of this appeal 
be paid by the plaiatiff, and the other half by the said Carl. 





Hatt v. Lorente. 


Where no time is fixed in a contract for the performance of the condition, and the party 
has not been put in default, it may still be performed. GC. C. 2023, 2033, 1907. 
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PPEAL from the District Court of East Baton Rouge, Burk, J. Joor, 
for the appellant: Brunot, for the defendant. The judgment of the 
court was pronounced by 

Rost, J. On the 22d day of March, 1832, Swift, the plaintiff's testator, 
purchased at probate sale fourteen acres of land, which were adjudicated to 
liim for the sum of $425, on a credit of twelve months. On the same day, he 
subscribed in favor of Policarpio Regillo, an act under private signature, which 
is as follows: 

“« Received of Mr. Policarpio Regillo, four hundred dollars. I have bought 
at the probate sale of A. C. Dunn, this day, a certain tract of land in the parish 
of East Baton Rouge, about fourteen acres, for a sum between four and five 
hundred dollars, which I promise to transfer to Mr. Policarpio Regillo, when 
and how he may desire, on condition that he pay to me any balance that may 
(if any) be due on it, after the above four hundred dollars, which is the condi- 
tion.” 

On this act isfound the following endorsement: “ Mr. John Swift: Having 
assigned over to Manuela Maria Lorente all my right, title and interest, to the 
within claim, you are hereby authorized to make the within named transfer to 
the said Maguela Maria Lorente. ' 

“ (Signed) Poxicarrio Reet...” 

Under this assignment, the defendant tdok possession of the land, without 
opposition from Swift, and remained in peaceable possession of it as long as he 
lived, without requiring the legal title to be made to her, or complying with 
the condition on which she was to receive it. The plaintiff now claims the 
land under the adjudication to Swift, without regard to this contract. The de- 
fendant sets up her equitable claim under it, denies the right of the plaintiff to 
proceed as he has done, and avers her readiness to comply with the condition 
on which the title was to be made to her, when called upon to do so. The 
case was tried by a jury, who found for the defendant generally ; and the 
plaintiff has appealed from the judgment rendered on this verdict. 

The contract on which the defendant relies is legal and valid, and has been 
executed by the delivery of the property to her. As it fixes no time for the 
performance of the condition, and the defendant has never been put in default, 
that condition may now be performed. C. C. arts. 2023, 2033, 1907. The 
contract being still in force, the plaintiff cannot disregard it as he has done. 
It is clear, however, that the defendant is not entitled to the final judgment 
rendered in her favor, and that the judgment should have been one of non- 
suit. 

It is therefore ordered that the judgmentin this case be reversed. It 
further ordered that there be judgment against the plaintiff as in case of 
non-suit ; and that he pay the costs of the court below, these of this appeal 
to be paid by the defendant and appellee. 





Foy v. Harper. 


Service of a writ of sequestration on a sunday is in conflict with art. 207 of the Code of 
Practice ; and where the evidence shows that it could have been served on any other day 
as well, it will be set aside. 
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PPEAL from the District Court of St. Tammany, Penn, J. Sheafe, for 
the plaintiff. Hoffman and Halsey, for the appellant. The judgment of 
the court was pronounced by 
Eustis, C. J. This case was tried by a jury, and, as the verdict is rendered 
on questions of fact. we do not find any thing in the evidence which authorizes 
us to interfere with the judgment of the court below on the merits. The dis- 
trict judge overruled a motion made by the counsel for the defendant, to set 
aside the writ of sequestration under which a quantity of lumber had been 
taken into the possession of the sheriff at the suit of the plaintiff, which had 
been afterwards delivered to the defendant on bis bond. The ground on which 
the defendant’s application was based was, that the writ had been served on 
sunday. The revurn of the sheriff shows that the writ was served on the 6th 
of July, 1845, which, by the calender of which we take judicial_notice, wasa 
sunday. This service is in conflict with art. 207 of the Code of Practice, 
which prohibits the institution of civil suits, and all proceedings in civil ac- 
tions, on sunday. By the act of March 7th, 1838, concerning damages on bills 
of exchange, sunday is declared to be a day of public rest. B.& C’s. Dig. 41. 
Irish v. Wright, 8 Rob. 428. We do not consider ourselves called upon to 
decide as to the effect of these laws in all possible cases, as, in that before us, 
the service could have been made on any other day as well as that on which it 
was made, according to the petition, affidavit, and sheriff's return on which we 
are alone to act. The sequestration ought therefore to have been set aside. 
The judgment.of the District Court is therefore affirmed, so far as it decrees 
the amount due by the defendant to the plaintiff, and the sequestration is set 
aside; the appellee paying the costs of this appeal. 





Farrar v. Row ey et al. 


Where the factors of a planter keep two separate accounts, one in the name of a particular 
plantation, and the other in that of R. its ostensible owner, and the balance on the latter is 
in favor of R., but the factors are creditors on the plantation account, the balance due on the 
latter, with the privilege attached to it, will not be extinguished by that dae to R. on his 
private account, where there is no allegation or proof of fraud, nor any violation of the rights - 
of mortgage creditors upon the crop. on which the balance against the plantation is priv- 

_ ileged. 

Where the price of males, purchased for the use of a plantation and paid for by a third per” 
son, is reimbursed by a draft on the factors of the planter, the advance will be a privileged 
claim under art. 3184 of the Civil Code. The mules were “necessary supplies” within the 
meaning of the statute, and the extinguishment of the vendor's privilege, brings the ad” 
vance within the fair intendment of the statate. 

An overseer whose services have continued during one year and a part of a second, has, un- 
der art. 3184, §1, of the Civil Code, a privilege on the crop of the second year, valid against 
a third person, who purchases during the second year, the plantation and crop then in the 


"ground. 


A sheriff, by whom a plantation and slaves had been seized and taken possession of, who has 
paid himself out of the fands in his hands for all disbursements made by him for the safe 
keeping and preservation of the property, can make no additional charge for his responsi- 
bility and general care ; for this he is remunerated by the emoluments of his office. Per 


' Curiam: Sheriffs are bound to take care of property taken possession of by them, and are 


authorized to lay out money for its preservation. They may appoint guardians for its safe 
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custody, and the law gives them ample authority for all proper expenditures, and the con- 
stitution imposes no obstacle to their reimbursement ; but art. 71 prohibits sach allowances 
as that claimed in this case. 
PPEAL from the District Court of Concordia, Barry, J. Thomas, Sny- 
der and Farrar, for the appellants. Frost, Shaw and Sparrow, for differ- 
ent appellees. The judgment of the court was pronounced by 

Eustis, C.J. This appeal is taken from several decrees of the court of the 
ninth district, according privileges on the price of two plantations. 

The first we shall notice is that in favor of Wright, Williams § Co., merch- 
ants of New Orleans. ‘The judge allowed them a privilege on the crop of 
1847, for the sum of $2242 77, and directed them to be paid out of its proceeds. 
They were the factors of the plantation. It appears that they kept two.ac- 
counts, one in the name of the Marengo plantation, and the other in the name 
of Samuel Rowley, the ostensible owner. In the latter the balance was in fa~ 
vor of Rowley, but in the plantation account the factors were creditors. The 
privilege was allowed on the ground that the amount was for provisions, 
and other supplies necessary for the cultivation of the plantation. Itis conten- 
ded by the mortgage creditors, who are the appellants, that the plantation ac- 
count was extinguished in fact, by the balance of the private account of Row- 
ley, which was largely in his favor. If the accounts were consolidated, such 
would have been the result, and the question resolves itself into the right of 
the factors to keep the plantation account open with its privilege, and to appro- 
priate the proceeds of the crop of 1846 to the use of theowner. That the crop 
belonged to him is not questioned, and there is nothing before us upon which 
his right to dispose of it as he has done can be contested. There is no allega- 





tion or evidence of fraud, nor any violation of the rights of the mortgage cred-, 


itors upon the crop of 1847. See Williams v. Duer, 14 La. 537. As the 
case is before us, we are not authorized to disturb or change the accounts as 
they have been kept between the parties. The case of Bloodworth y. Jacobs, 
2 An, Rep. 25, seems to us to be conclusive on this subject. 

There is a charge in the account of $840 for eight mules, which is objected 
to as not being privileged under the statute. The mules were bought for the 
plantatien, and paid for by a third person, who was reimbursed by a draft on 
Wright, Williams & Co., which was paid. The mules we consider as coming 
within the words of the statute—necessary supplies. The extinguishment of the 
vendor's privilege, which could have been exercised at any moment by the 
withdrawal of the animals from the working of the plantation, we thipk brings 
the advance by the factor within its fair legal intendment. Acts of 1843, p. 44, 
ch. 70. 

The next claim to be considered is that of John E. Curtis. He had judgment 
for $600, for a year’s wages as overseer of the Bristol plantation for the year 
1846, and for $464 66 for his wages for eight months of the year 1847, making 
$1064 66, and he was decreed to have a privilege for this sum, apd. the sheriff 
was directed to satisfy it out of the sale of the Bristol plantation. "The plan- 
tation was so!d in October, 1847, with the crop, aod purchased by Thomas P. 
Farrar, the appellant. We have nothing before us which enables us to refuse 
to allow to the overseer his wages for 1846, out of the funds under the control 
of the court. Under article 3184 of the Code, he has his privilege for the 
wages of that year on the proceeds of the crop, in the ground, of 1847. Such 
is the interpretation given to that article in cases in which the services of the 
everseer have been continuous for one whole year and the portion of another. 
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Succession of Johnson, 3 Rob. 216. Welsh v. Shields, 6 Rob. 484. Ib. 12.Rob. 
530. 

In relation to the fact of the wages of 1846 having been paid, and the amouut 
due for those of 1847, as it depends entirely on the credibility. of the witness- 
es heard by the district judge, we do not feel authorized to interfere with his 
decision. 

The next claim to be considered is the claim of the sheriff of the Parish of 
Concordia, who seized the two-thirds of the Marengo plantation and slaves, 
and kept possession of them frém the 22d May, until the 7th of August, 1847. 
He alleges that he was obliged necessarily to incur expenses in the safe-keeping 
and preservation of said property, and asks the court to make a suitable allow- 
ance, * say the sum of $500 ;” and the court made the allowance, for keeping the 
movable property and slaves. It was stated in argument, and acquiesced in by 
counsel, that for all disbursements made by the sheriff, hire of keeper and sup- 
plies, the sheriff has paid himself out of the funds in his hands; but the charge 
at present insisted upon is, for his responsibility and care generally, without any 
definite or distinct action. For this the sheriff is remunerated by the emolu- 
ments of his officce. Sheriffs are bound to take care of property taken pos- 
session of by them, and are authorized to lay out money for its necessary pres- 
ervation. They may appoint guardians for its safe custody, and the law, as 
we undestand it, gives them ample authority for all just and proper expenditures, 
and the constitution imposes no obstacle to their reimbursement. But if the 
71st article has any application to ministerial officers, it prohibits allowances of 
thiskind. Drewv. Chambliss, ante p. 246. Itis, therefore, decreed that, the judg- 
ment in favor of Wright, Witliams § Co. be affirmed with costs; that the 

judgment in favor of John E. Curtis be affirmed with costs ; and that the judg- 
ment in favor of Isaac J. Course, sheriff, be reversed, and his demand be dis- 
missed, with costs in both courts. 





Downes v. Scortr et al. 


There can be no vente & réméré without a stipulation for the return of the price. A contract 
of sale, the validity of which is made to depend on the payment of notes which form no 
part of its consideration, is not a vente 4 réméré. 

Where by a contract of sale of land the validity of the sale was made todepend onthe pay- 
ment of certain notes which formed no part of its consideration, the subsequent resamp- 
tion of possossion of the land by the vendor creates such a presumption of payment as 
makes it incumbent on the vendee to account for the notes. 

The vendor is bound, in case of eviction, to refund to the purchaser the whole amoant of 
fruits and revenues which the latter has heen condemned to pay to the true owner. 


PPEAL from the District Court of Madison, Selby, J. R. C. Downes, 
for intiff. Thomas and Swyder, for the appellants. The judg- 
ment of the court was pronounced by 
Rost, J. The plaintiff in his own right, and as tutor of the minors of Jo- 
sephus, and Samuel Sparrow, children and heirs of Samuel and Sarah 
Sparrow, deceased, claims title to two lots of land, about one-half of 
which is in possession of the defendants. The defendants, in their an- 
swer, claim title to that portion of the land in their possession, by virtue of a 
sheriff’s sale made in 1837, and under an agreement with Hector Phillips, 
whom they call in warranty. Phillips appears and defends the suit; denie 
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the right of the plaintiff to recover, and alleges that, en the 29th of December, 
1830, he and John McEacharn acquired title to the land claimed from Samuel 
Sparrow, the ancestor of the two minors whom the plaintiff represents, and 
that, on the 20th of January, 1835, he acquired the interest of John McEach- 
arn by purchase from Daniel McEacharn, the heirs of whom he calls in war- 
ranty. These heirs answer the call, and allege title in their ancestor to the 
land sold by him, under a sale made to him by Micajah Harris, curator of the 
estate of Samuel Sparrow deceased, bearing date the 9th day of May, 1830, 
and adduced in evidence. There was judgment in favor of the plaintiff in the 
court below for the land, and $550, that being the value of the rents over and 
above that of the improvements. There was further a judgment in favor of 
the defendants against Phillips for the sum of $1,500, and in favor of Phil- 
lip# against his immediate warrantors for the sum of $317. This judg- 
ment is in conformity with the verdict of the jury, before whom the case was 
tried. The defendants took this appeal by motion in open court, and ask that 
the judgment be reversed, or, if deemed correct in other respects, that it be 
changed so as to allow them, against their warrantor Phillips, the amount of 
damages assessed against them in favor of the plaintiff. 

The plaintiff has satisfactorily made out the title under which he claims, and 
the case turns upon the validity of the private act set up by Phillips. It is 
manifest that the sale made by the curator of Sparrow to Daniel Mc Eacharn 
conveyed no title to him, and that he could therefore convey none to Phillips ; 
so that the only inquiry is, as to the rights which Phillips himself acquired un- 
der the act of December 29th, 1830. That act has been treated in argument 
asa vente d réméré. We cannot view it in that light. There is no vente ad 
réméré without a stipulation for the return of the price. Here nothing is said 
about the price. The validity of the contract is made to depend on the pay- 
ment of notes, which form no part of the consideration of it.* 

It is contended by the plaintiff’s counsel that this was not a serious contract, 
or that, if it was, the condition must be presumed to have been performed, as 
the vendor subsequently resumed the possession of the property, and the same 
was occupied by him and his wife until their death. On the application of the 
plaintiff, Phillips was ordered to bring into court the notes mentioned in the 
act, and failed to do so or to account for them. The resumption of the pos- 
session of the land by Sparrow, created such a presumption of payment as 
made it incumbent upon Phillips to account for the notes. But there is another 





* The contract is in these words: 

* Know all men by these presents, that I, Samuel S, » for and in consideration 
of the sum of $925, to me in hand paid by Hector Phillips and John McEacharn, the 
receipt whereof I do hereby acknowledge, have sold and conveyed, and by these presents 
do sell and convey, unto Hector Phillips and John McEacharn, a certain tract of land 
[here describing it], being the land to which I am entitled to a right of pre-emption. I, 
the said Samuel Sparrow, do warrant and defend, for myself, my heirs, ‘and 
assigns, unto the aferesaid Hector Phillips and John McEacharn, their ecutors 
and assigns forever. Whereas the said Samuel Sparrow has given two unto the 
said Hector Phillips and John McEacharn, amounting to $750; the first a $450, due 
ist of January, 1832; and the other for $300, due Ist of January, 1832: Now the 
express condition of the above obligation is such that, if the said Samuel Sparrow shall 
pay, or cause to be paid, his twe notes, amounting to the aforesaid sum, when they be- 
come due, then this obligation shall be null and void, otherwise to remain in full force 
and virtue. In witness whereof I have hereunto set my hand and seal, this 29th day of 
December, in the year of our Lord, 1830. 

Witness : Samvuen Srannow, [Seal.] 

C. E. Crane, 
New McEacuary.” 
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circumstance which throws duubt upon the reality of this contract. Itis under 
private signature, and there is no evidence in the record to make its date cer- 
tain, or to explain the singular fact that it bears date more than seven months 
after the death of Sparrow, as appears by the date of the authentic act by 
which Harris, curator of Sparrow deceased, sold to Daniel McEacharn. Sup- 
posing that this discrepancy can be explained, the defence set up by the heirs 
of McEacharn still shows, that they do not claim title under the act of the 
29th December, 1830. These facts. coupled with the unusual and irrational 
stipulations which this act contains, fully authorized the conclusion to which 
the jury came in relation to the question of title. 

The amounts allowed for the rents and improvements appear to us justified 
by the evidence; and the only error justly complained of by the appellants is 
that, Phillips should have been adjudged to refund to them the whole amount 

_ of the fruits and revenues which the judgment condemns them to pay. Mor- 
ris v. Abat et al. 9 La. 552. In this respect the judgment must be changed. 
lt is therefore ordered that the judgment rendered in favor of the plaintiffs 
be affirmed, with costs. It is further ordered that the judgment rendered in 
favor of the defendants against the warrantor, Hector Phillips, be reversed ; 
and that there be judgment in favor of the said defendants against the said 
warrantor fur the sum of $1,792, with all the costs of this suit in both courts. 








Groves v. STEEL et al. 


A statement made by a party is inadmissible to explain or contradict a notarial aet made by 
his authority, where he continues to hold the property conveyed to him by the act. 

In a dation en paiement every thing doubtful or ambiguous must be interpreted against the 
donee or creditor. 


PPEAL from the District Court of Madison, Selby, J. Thomas, Stacy 
and Sparrow, for the appellant. Bemiss, for the defendant. The judg- 
ment of the court was pronounced by 
Rost, J. This case has already been before the Supreme Court, and the 
facts of it are fully stated in the opinion then delivered, to which reference is 
made. 2 Ann. Rep. 480. It was remanded on various bills of exceptions, for 
the admission of evidence rejected on the first trial. One of those bills of ex- 
ceptions was taken to the opinion of the judge refusing to admit parol evidence 
to prove the acknowledgements of the plaintiff, Groves, before and after the 
exeeution of the sale of the land made by Brown te him, that he had received 
the lands in satisfaction of all his claims against Brown, aad that he particularly 
specified the debt now in controversy. The case was tried before a jury; the 
evidence of the acknowledgments of Groves was introduced, and the jury 
returned a yerdict in favor of the defendants, which the court below refused to 
set aside. e plaintiff has appealed from the judgment rendered thereon. 
The plaintiff, as stated in the former opinion, was second endorser on two 
notes, subscribed in the State of Mississippi by John W. Brown, for the price 
of certain slaves introduced by the vendor in that State, in violation of a con- 
stitutional prohibition. The drawer having failed to pay the notes at maturity 
they were duly protested, and an action was instituted upon them in the Federal 
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Court of this State, against the plaintiff and others. The Suptemie Court of 
the State of Mississippi had previously decided that contracts of this descrip- 
tion could not be enforced in that State, and it is in evidence that the plaintiff 
firmly believed that he would not be held liable on his endorsements. Daring 
the pendency of this suit, he received the conveyance of land mentioned in 
the defendant's answer, for the nominal sum of $13,200. He admits that he 
did not pay the consideration, and alleges that the land was given to him for 
what it was worth, in part payment of what he has had to pay on account of 
his endorsements for Brown, in satisfaction of the judgment rendered against 
him by the Supreme Court of the United States. The defendants, on the 
other hand, contend, ard have adduced witnesses who swear that the land was 
received by the plaintiff as a full indemnity for his endorsements, at a time when 
he had no sérious apprehension to be compelled to pay. This transfer from 
Brown to the plaintiff has been executed ; the original plaintiff in this suit has 
died; and the land conveyed is now in the possession of his heirs. This is a 
contract in which the consideration expressed does not exist, and the question 
which the case presents involves the ascertainment of the true consideration 
of it. C.C. 1894. 

At the trial, the plaintiff offered in evidence the notary before whom John 
Brown executed the act of sale of the land to him, to prove that a few days 
after the passage of said act the plaintiff asked him if Brown had passed an 
act of sale or mortgage betore him, in favor of him the said plaintiff, and if so 
what were the terms and conditions of said sale or mortgage, and upon being in- 
formed of the passage of said act and of its contents, expressed great dissatisfac- 
tion therewith, and said that it was wrong and not in accordance with the agree- 
ment and understanding between him and said Brown. ‘The court below 
refused to admit this evidence on the ground that the plaintiff could not make 
testimony for himself, and thist his declarations could not be introduced to ex- 
plain away or contradict a notarial act, made by his authority, he holding the 
property conveyed by said notarial act at the time the supposed disapprobation 
of said act is alleged to have taken place, and his succession yet holding the 
said property. 

We are of opinion that the judge did not err. But if the evidence had been 
admiitted, it would not have benefitted the plaintiff. An expression of dissatis- 
faction on the part of Groves, without showing what other contract was intend- 
ed, could have had no influence on the jury, after he availed himself of that 
which had been passed in his favor. . 

The question, what is the real consideration of this contract, is strictly a 
question of fact. It has been found by the jury in favor of the defendants, 
and a careful perusal of the record satisfies us that it contains sufficient testi- 
mony to authorize the verdict. There may be other testimony which would 
lead to a different conclusion; but we have no means of acertaining that the 
jury erred in weighing the evidence, and there is nothing unreasonable in the 
conclusion to which they appear to have come that, in this arrangement, Groves 
took upon himself the remote risk of paying the whole judgment fr the pro- 
bable chance of keeping the land for nothing. 

The transfer from Brown to him was a dation en paiement, in which every 
thing doubtful or ambiguous is to be interpreted againsthim. Troplong, Vente, 
no, 7, 

The loose and irregular manner in which those transactions were conducted 
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by him throughout, renders it extremely difficult to ascertain his rights with 
precision. The doubts which exist have all been created by him, in a contract 
io which every thing obscure or doubtful must, as already shown, be interpreted 
against him. Judgment affirmed. 








Tue New OrLEANs AND CaRROLLTON RarLRoAD CoMPANY v. 
Tue Town or CARROLLTON. 


lt would be a breach of good faith tothe public and to individuals to resume possession of 
portions of ground which have been deliberately didicated for streets, or over which the 
public has notoriously exercised a right of passage for more than ten years, which of it- 
self would give the public a right of way without any dedication. 

No particular form or ceremony is necessary in the dedication of land to public use ; all that 
is required is, the assent of the owner, and the fact of its being used for the public pur- 
poses intended by the appropriation. But when the dedication is not express, and is to be 
inferred from the acts and conduct of the owner, and the use by the public, these ought to 
be sach as to exclude any other hypothesis but that of dedication. In all such cases, the 
consent of the owner must appear clearly. 

If a peice of ground be left unenclosed for the convenience of the owner, who uses it for a 
specific purpose in the usual course of his business, the fact that he does not exclude per- 
sons from passing through it, or that, when the ground is within the limits of a town, he has 
represented it as open and unenclosed, as it really was at the time, upon a plan on which 
he has sold other town lots not necessarily connected with that open space, cannot under 
any circumstances be fairly considered as proof uf a dedication, to public use, of the 
groand thus left open. 


PPEAL from the District Court of Jefferson, Clarke, J. Benjamin and 
Micou, for the appellants. Preston, for the defendants. The opinion of 
the court was pronounced in this case, on the 22d of November, 1847, by 

Rost, J. The plaintiffs complain that the council of the tewn of Carrollton 
have caused to be demolished certain fences and enclosures erected by them 
opposite to, and at the upperend of, First street, on the line of Canal avenue, at 
the intersection of Levée and Madison streets, and on Hampton street opposite 
Dublin street, all those fences and enclosures being, as they allege, on their 
property, within the incorporated limits of said town. They pray thatthe ~ 
corporation be forever enjoined from disturbing the fences and enclosures they 
may erect around the same ground, and adjudged to pay damages for their ille- 
gal acts. 

The defendants admit the acts charged agamst them, but aver their legality, 
on the ground that the places enclosed had long previously been dedicated to 
public use by the plaintiffs, and that the corporators of the city of Carrollton, 
and all other persons, have notoriously used and enjoyed them as such for more 
than ten years before the institution of this suit. They further allege that the 
plaintiffs at auction lots on Dublin street, and represented as public places on 
the plan adduced at the sale those portions of ground which they have since 
attempted to enclose; and that the town of Carrollton, and many of the cer- 
porators, have acquired town lots on Dublin street with reference to that plan. 
They ask for judgment in their favor, and set up in reconventien a claim for 
damages. They obtained judgment with $250 damages, and the plaintifis 
appealed. 
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We agree with the plaintiffs’ counsel that the plaintiffs were not bound by 
their charter to continue First street to the Mississippi river, and that they 
might originally have enclosed their grounds, so as to retain the exclusive own- 
ership of them ; but they cannot now, without a breach of good faith to the 
public and to individuals, resume the possession of that portion of them which 
they have deliberately dedicated for streets, or over which the public has noto- 
riously exercised a right of passage during more than ten years. City of Cin- 
cinnati v. Lessee of White, 6 Peters, 439. Barclay et al. v. Howell’s Lessee, 
6 Peters, 498. 


The plan on which the plaintiffs sold town lots on Dublin street represented 
that street as opened from the western line of Second street to the prolonga- 
tion of the eastern line of First street. It also represented First street as 
opened in its whole breadth, except so far as occupied by, the railways between 
the car-house and Canal avenue. From that line to Madison street the eastern 
side only can be considered as an open lawn, the western side being occupied 
by the buildings and shops of the company. The purchasers of lots on Dublin 
street purchased with reference to that plan, and the plaintiffs have no right to 
enclose the portions of it not occupied by the railway. The eastern side of 
First street, from Madison street to Canal avenue, has benn notoriously used 
as a public road for more than ten years. ‘This would give the public aright of 
way without any dedication. 

The plaintiffs had the right to enclose that portion of their ground forming 
the western side of the continuation of First street, between Dublin and Madi- 
son streets, and on that ground the judgment must be reversed. 

The judgment is therefore reversed ; and it is ordered that the defendants 
be forever enjoined from disturbing the fences and enclosures which the plain- 
tiffs may erect on the western side of their car-house and of their railways, as 
they may at any time exist between Dublin and Madison streets. It is further 
ordered that the defendants pay the costs in both courts; and that the remain- 
der of the plaintiffs’ claim be dismissed. 


Same CasE—On a RE-HEARING. 


HE final judgment of the court was pronounced by 
Rost, J.* Both parties having applied for a re-hearing, we will first 
examine the grounds upon which the application of the defendants rests. They 
complain that while the opinion of the court is in their favor on every claim set 
up by them, except the claim for damages, the court reverses the judgment, 
and decrees in favor of the plaintifis what was never in any manner, way, or 
shape, in thought, word or deed, controverted by the defendants, to wit, that 
the plaintiffs had the right to enclose that portion of their ground forming the 
northern side (the court erred in calling it the western side,) of the continuation 
of First street between Dublin and Madison streets. We copy from the ori- 
ginal brief of the counsel who makes this application, what follows : 
‘‘ The reasonable interpretation of the fourth section of the act incorporat- 
ing the Railroad Company is that, First street should’be extended to the river, 





Pr. Stipe, J., being a stockholder in the Railroad Company, did not sit on the trial of 
is case. 
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New Ortzane and that the passage through the same should be preserved. The fifth section 


ven nce of the act, authorizing the company to expropriate the land of others, forces 
Caaveer 


them to furnish the street on each side of the railroad to the Mississippi 


Gommenanes, river ; and the defendants have the right to compell the company’ to take up 


the road in Madison street, unless they open First street to it, and passable 
streets on both sides.” 

Such palpable contradictions require no comment. A street was expressly 
claimed on both sides of the railway, up to Madison street. 

The defendants’ counsel now asserts that the five posts cut down at the 
upper end of First street were ajl between the railway and the southern line 
of said street. and were intended only by the plaintiffs to block up the south 
side, not the north side, which he says the town never claimed. This may be 
so; but the counse] did not so represent it in his argument, and the evidence 
does not make it certain. The line of intersection of First and Leyée streets 
occupies the whole south side of First street, crosses the railway, and extends 
some distance north of it to the point where it intersects the line of Madison 
street. Nothing in the record shows that no posts had been placed north of 
the railway; and if there is error inthe judgment in this respect, it is the re- 
sult of the argument of counsel and of the loose manner in which the facts of 
this part of the case have been placed before the court. It is unnecessary, 
however, to determine the question. 

The counsel for the pjaintiffs insists that there has been no dedication of the 
prolongation of First street on the northern side of the railway, between Canal 
Avenue and Dublin street. We held that the plaintiffs could not, without a 


. breach of good faith to the public and to individuals, resume the possession of 


those portions of ground, which they had deliberately dedicated for streets, or 
ever which the public has notoriously exercised a right of passage during more 
than ten years. We consider the plan under which the plaintiffs sold a portion 
of their town property, and on which the ground alluded to is represented as 
open, and the use which persons on foot appear to have had of it since the es- 
tablishment of the railroad, as sufficient proofs of dedication. It would have 
been so, if the pJajotiffs had had po object in leaving the space open, and had 
not made a continuous use of the ground in the ordinary business of the com- 
pany. But the evidence shows that, from the time the plaintifis commenced to 
construct the railrogd to the present day, this space has been used as a place of 
deposit for railroad iron and all other materials required for it; that it has never 
been in a situation to be used as part of the public highway; and that it is 
more convenient than any other for the purposes to which it is applied by the 
company. 

We admit that there is no particular form or ceremony necessary in the 
dedication of land to public use, and that all that is required is the assent of the 
owner of the land, and the fact of its being used for the public purposes in- 
tended by the appropriation. Jarvis v. Dean, 3 Bingham, 447. But when the 
dedication is not express, and is to be inferred from the acts and conduct of 
the owner and the user by the public, these ought to be such as exclude any 
other hypothesis but that of dedication. In all such cases, the consent of the 
owner must clearly appear. 

We were of opinion that this case came within the rule adopted by Lord 
Ellenborough, in Rez v. Lloyd, 1 Camp. 162, * that if the owner of the soil 
throws open a passage, and neither marks by any visible distinction that he 
means to preserve all his rights over it, nor excludes persons from passing 
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through it by positive prohibition, he shall be presumed to have dedicated it to New Oxtrans 


the public.” Upon mature reflection, we think, as our predecessors appear to 


AND CARROLL- 
TON RalLRoaD 


have thought in the case of the City of Lafayette v. Holland et al., 19 La. Cone 
286, that the rule itself is laid down too broadly ; and that, if a piece of ground Canneineen, 


is left unenclosed for the convenience of the owner, who uses it tor a specific 
purpose in the usual course of his business, the fact that he does not exclude 
persons from passing through it, or that, when the ground is situated within 
the limits of a town, he has represented it as open and unenclosed, as itreally was 
at the time, upon a plan on which he has sold other town lots, not necessarily 
connected with that open space, cannot, under any circumstances, be fairly 
considered as proof of the dedication of the ground thus left open, to public 
use. Nor do we think that the division, on the plan, of the square fronting 
upon this open space into building lots, as entitled to much weight, when it is 
shown thgt none of those Jots have been sold. ‘The intention of the owner to 
make the dedication is from being manifest, and his acts and conduct may 
be easily explained othe than by a dedication, especially when witnesses 
testify, as they do here, that the place could not have been dedicated to public 
use, without manifest injury te the company. The plan in this case did 
not give a new destination to this portion of ground; it was a mere picture of 
it, as it stood. Weare satisfied that the lots sold by the plaintiffs in the other 
streets, were purchased with reference to the pre-existing state of things, and 
that no one purchased under the belief that the plan would give to the public 
any rights which it had not before. 

The error assigned by the plaintiffs’ counsel has been shown, and the judg- 
ment must be amended in that respect. 

It is therefore ordered that the judgment rendered by this court on the 22d 
November last, (supra p. 282) be amended by inserting therein the word north- 
ern instead of western, and that the defendants be forever enjoined from dis- 
turbing the fences and enclosures which the plaintifis may erect at the inter- 
section of First street and Canal Avenue, north of the line of the railway, and 
also at the intersection of First street. north of the line of the railway and 
Dublin street, leaving the said Canal Avenue and Dublin street open in their 
whole breadth across First street. It is further ordered that the judgment as 
amended be affirmed. 


a eee 


McCorp et al. v» Toe West Fexicrana Rartroap Company, 


Decision in Seaton v. Second Municipality, ante p. 44, affirmed. 

Though there have been repeated violations of a contract by both parties, yet if neither elects 
to consider it broken, and they proceed under it, neither can be considered as having been 
in default. 

A contract made by a partnership, as undertakers for the construction of a railroad, will be can- 
celled by the death of any of the parties, unless the other party consent that the work shall 
be continued by the heirs of the deceased, or by others employed by them for that 
C. C. 2737. A refasal to give such consent will not subject the party refusing to d 
He is only bound to pay to the heirs the value of the work already done, and that of the 
materials already prepared, proportionably to the price agreed on, in case such work and 
materials may be useful tohim. C. C. 2738. 
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McCorp PPEAL from the District Court of West Feliciana, Butler, J., presiding. 


T’. G. Morgan, for the appellants. Z. S. Lyons, Muse and Merrick, for 


— the defendants. ‘The judgment of the court was pronounced by 


Rost, J. The plaintiffs allege that, on the 13th of January, 1836, they en- 
tered into a contract with the defendants for the construction of the West 
Feliciana Railroad, which contract is annexed to their petition; that the work 
required, and the materials to be furnished to execute this contract, amounted to 
the sum of $500,000, including extra charges for changes and alterations ; that 
soon after the date of this contract they entered upon the execution of it, and 
continued to discharge their obligations under it up to the Ist of August, 1836, 
when they were under the necessity of suspending operations ; but that ante- 
cedently they had taken all the steps and measures necessary for the full com- 
pliance with the said contract on their part, by engaging laborers and workmen, 
purchasing the necessary quantity of lumber, providing tools, implements, &c. 
They further represent that they furnished all the digeessary materials to con- 
struct, and did actually construct,’@ Jarge portion of the road, and that the said 
materials and labor, together with extra allowances for changes of tressle- 
work to embankment, with other extra work and materials and lumber supplied, 
are worth the sum claimed. The petition further charges that, by another 
contract with the defendants, they were bound to make a bridge across the 
bayou Sara, for which they are entitled to recover $30,000. The plaintiffs 
ask judgment for $530,000. 

They further allege that the defendants failed and refused to comply with 
the contract on their part, for this: First, that they did not, after the expiration 
of the first month, pay the sums due petitioners under it, neither did they 
thereafter pay them monthly the several sums due them. Secondly, that they 
did not furnish the iron plate, rails, cut iron, chains, splicing plates, and a re- 
quisite quantity of spikes, and neglected to have an engineer on the premises. 
Thirdly, that the defendants did not permit their engineer to make true and 
correct estimates of the amount of work done by the plaintiffs at the expiration 
of each month, according to his own knowledge of the amount and character of 
said work, and his own measurement of the same, and the true intent and 
meaning of the contract; but, to the injury of the rights of the plaintiffs, in- 
sisted upon said engineer’s making his monthly estimates of the work and la- 
bor done by the plaintiffs, at the caprice and pleasure of the president and 
directors or ageuts of said company. ourthly, that the defendants insisted 
upon paying the estimates incorrectly made as above charged, in the depreciated 
notes of the West Feliciana Railroad Bank, and other depreciated bank notes 
of the State of Mississippi, and wholly refused to pay the same in gold or sil- 
ver, orin good bank paper. Fifthly, that the defendants wholly refused to pay 
petitioners the value of the work and labor dune, and materials furnished in 
carrying out the change from tressle-work to embankment, and refused to fur- 
nish engineers to make estimates for the same. Sizxthly, that the defendants 
wholly aud altogether refused to pay petitioners the value of materials and 
lumber furnished by them in the construction of said road, and refused to per- 

it their engineers to make estimates of the same. Seventhly, that the de- 

nts neglected to procure the right of way over the land through which 
the railroad was to pass, although repeatedly requested to procure the same by 
petitioners. 

Eighthly, that the defendants refused to allow estimates to be made for the 
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transportation of the surplus earth called spoil bank, beyond the distance named McCorp 
in the contract, and for other extra work. nS 
The petitioners further allege that they have sustaine] much loss on a steam See 
saw-mill built by them at the request of the defendants, and also on horses, ‘ 
carts and other necessary implements purchased by them to be used in the con- 
struction and completion of said railroad: That they often requested the de- 
fendants to comply with their stipulations, and notified them that they would 
not waive any of their rights: That the defendants still neglecting to perform, 
they were duly and legally put in default: That the said defendants, intending 
to take an unwarrantable advantage of petitioners, instructed their engineer, af- 
ter they had been put in default, to declare and determine the said contract to 
be abandoned ; and that, in consequence of the premises, the petitioners have ' 
sustained damage to the amount of $500.000. 
The defendants admit the existence of the contract, but deny every other al- 
legation. They further aver that, the plaintifig’are precluded and estopped from 
contesting or disputing the correctness of theestimates of the engineers of the 
company, hoth by the terms of the contract sued on, and by the allegations and 
admissions in their original petition ; that the plaintiffs were at all times in de- 
lay and in default; that they did not commence working at the time stipulated, 
nor deliver the work within the time stipulated ; nor did they complete and fin- , 
ish the grading of any one mile of the road, nor in any manner comply with , 
their contracts; that said contract was properly terminated; and that the de- 
fendants, on their part, did comply with the contract and were ready and wil- a 
ling to continue to do so. They further aver that they have made advances to , 
the plaintiffs as appears by an account annexed to their answer, and pray for 
judgment in reconvention against them for the amount of those advances and 
interest ; that they advanced the plaintiffs the sum of $9,500, on account of the 
erection of the bridge mentioned in the petition, but that before the said bridge 
was completed, it fell down and was destroyed, and the materials composing it 
have been since seized and sold as the property of the plaintiffs by one of their 
creditors, whereby the said plaintiffs became bound to refund to the respondents 
the aforesaid sum. The answer further states that Usal Hopkins, one of the 
original members ef the firm of Isaac McCord & Co., died on the 20th of 
September, 1837; that by his death the contract was cancelled, and the subse- 
quent abandonment of it could not have subjected them to damage, even if the F 
plaintiffs had faithfully executed the contract up to that time. The defendants 
also claimed damages for the alleged breaches of contract by the plaintiffs, but 
that claim has been discontinued. 
Upon these pleadings the case was submitted to a jury, who returned a nom- 
inal verdict in favor of the plaintiffs. The plaintiffs have appealed from the 
judgment rendered on this verdict; hut their counsel have informed us that, 
unless this court can amend it in their favor, it is their wish that it be affirmed, 
rather than the should case be sent back for a new trial. 
Our attention is first called to several bills of exception taken by the plaintifis’ 
counsel, some of which require to be noticed. 
Two of these bills were taken to the opinion of the court rejecting the de 
sitions of A. B. ‘Tiamilton and Charles A. Snyder, on the ground of tatorcatll 
the result of the suit. These witnesses were absent, and their testimony was 
taken on behalf of the plaintiffs, under a commission. On its being offered, the 
defendants objected to it, on the ground stated. These two witnesses are 
shown to have represented themselves as partners of dj plaintifls. Jn a nota- 
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rial act executed by the plaintiffs, and found in the record, it is stated that’ 4. 


Wrst Feurcr- B. Hamilton is one of the firm of Isaac McCord & Co. Itis shown that, in an 
ANA — action commenced by the Bank of Louisiana against this firm, these two wit- 


CounpPany. 


nesses are named as partners. The answer does not deny that they are part- 
ners, and judgment was rendered against them as such. In another document 
found in the record, in which it became important that each member of the 
firm should sign in order to show what a majority of the firm had resolved to do, 
Hamilton and Snyder signed as partnets. There are other documents in which 
these persons have styled themselves partners ; and, in the assignment made by 
the firm of McCord & Co. for the benefit of the agents and laborers employed 
by them on the railroad, the names of Hamilion and Snyder are not found 
among the creditors, though they had been engaged on the work from the be- 
ginning, and must, if they had been merely employed by the firm, have had 
the largest claim against it. Whether these witnesses were general partners 
in the concern, or whether they had only an interestin the share of Charles A. 
Snyder, one of the original partners; is immaterial. Under the view taken by 
the Supreme Court in the former appeal (I: Rob. 519) the original partners 
represent the entire interest in the contract as between themselves and the de- 
fendants, and the share which these witnesses hold is a part of that entire in- 
terest. We are of opinion that the interest of these witnesses has been satis- 
factorily shown, and that the district judge did not err. 

The other bills of exception were taken to the charge of the court to the 
jury, and to the refusal of the court to charge the jury as prayed for by’ the 
plantiffs’ counsel. As the case is before us in a situation that will enable us to 
pass finally upon the rights of the parties, an examination of those bills of ex- 
ception becomes unnessary. 

Each of the parties charges the other with many grievous breaches of con- 
tract, and the evidence goes far to show that their complaints in that respect 
are equally well founded, and that both were in default from the beginning. 
But with a view to simplify the inquiry; we will first consider the case on the 
hypothesis most favorable to the plaintiffs, that they had faithfully executed the 
contract until the 25th of September, 1837, and that the notice given them or 
that day by the engineer of the company that it was abandoned, was an active 
breach of it. ‘The question will then be what is the rule of damages whick 
should govern, and what evidence is required to establish them. That questior 
was lately before us in a case not unlike the present—that of Seaton v. The 
Second Municipality, ante p. 44. We then held that where a contract is 
broken before the time of full performance and the party elects to consider i# 
in that light, and sues for damages also before the time of full performance, 
the market value at the time. of the breach, when there is a market value, is 
the measure of damages. In that case there was no market value, and we 
considered that the questiom invelved a minute inquiry into the cost of the 
materials, the expense of their transportation to the place where they were to 
be used, the quantity of labor required and'the value of that labor, the whele 
to be assessed at the time of the breach. The present case differs from this 
only in the circumstance that it was commenced after the time for full per- 

e, and that as the state of the market in respect to prifes was suscept- 
ible of explicit and intelligible proof at the time of the trial in the court below, 
no conjectural estimate was required to ascertain what would have been the 
expense of a complete execution of tho contract. 


* 
























NEW ORLEANS, MARCH, 1848. 


Whether we take the prices at the time of the breach, or at the various epochs 


to us that the plantiffs have no claith under the contract for the difference in 
value between-tressle-work and embankment, from the town of St. Francis- 
ville to the landing. No tressle-work was represented there in the original plan, 
and if it had been the defendants had the right to substitute an embankment 
for it. All the plaintiffs’ evidence in relation to damage, except that which re- 
fers to the difference in value between embankments and tressle-work; consists 
exclusively of supposed profits attempted to be shown by the probable estimates 
of witnesses. In the case of Seaton, we considered evidence of this descrip- 


tion as totally inadmissible. In opposition to it, in this case. the defendants © 


have shown that, after the declaration’ of their engineer that the contract was 
abandoned, they took tlie work into their own hands, conducted it with energy 
and economy, and spent in completing it a sum exceeding: that which the plain- 
tiffs were to receive by $196,000. This is the only legal evidence in the record, 
to show the situation in which the plaintiffs would have been placed by the full 
performance of the contract. No attempt has been made to impeach it, and 
we consider it conclusive against their claim for damages, even if the defendants 
had been in default. But we do not think they were in default ; though there 
had been many violations of the contract on both sides, neither party elected 
to consider it as broken. Their proceeding under it up to the time of the 
death of Usal Hopkins kept it in force between them, and by the death of this 
person it Was cancelled and avoided. C. C. 2737. The defendatits might have 
consented that the contract should go on between them, the heirs of Hopkins, 
and the other parties; but their refusal to consent cannot subject them to dam- 
ages. Asa general rule they are only bound to pay the plaintiffs the value of 
the work that had already been done, and that of the materials already pre- 
pared, proportionably to the price agreed on, in case such work and materials 
may be useful to them. C. C. 2738. 

The defendants have received and kept labor and materials of the piaintiffs, 
and have made to them various payments, and the only question left open for 
our decision involves the settlement of their accounts, to be made in conformity 
with the foregoing dispositions of law. ‘Two separate surveys and estimates of 
the work done, and of the materials furnished, by the plaintiffs, have been 
made by two competent engineers, proportionably to the prices agreed on in the 
contract. The difference between them is not material, and the defendants are 
willing that the highest should be taken as true. It amounts to $44,423 63. 
The plaintiffs’ counsel alleges that this estimate is toolow; that it only allows 
them the price of common excavation for the excavation of many thousand yards 
of hard pan; that it makes no allowance for the transport of a large quantity 
of spoil bank beyond the distance of 120 feet, for other extra work, and for 
losses sustained on implements and machinery. The survey made, ex parte, 
for the plaintiffs by Baggerly, and the testimony of their clerk, Joseph A. 
Brown, cannot be taken for true, in opposition to the surveys and estimates of 
the engineers Banks and Petrie, and the testimony of the witnesses who at- 
tended them. The surveys and estimates of Banks, which the defendants 
admit to be true, were made monthly under the contract; the plaintiffs in 
whose presence they were made, received partial payments under them. We 
have no doubt of their correctness, as far as they go. . The witnesses swear that 
there is no hard pan, properly so called, on the line of the railroad, but that 
37 
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of damages, the plaintifis have equally failed to make out their case. It is clear ms —— 
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McCorn much of the excavation required the use of the pick, and was not common ex- 
West Fruict- cavation. The contract allows 16 cents for every cubic yard of common 
aa RaitroaD excavation, and 35 cents for every cubic yard of hard pan. The letter of it 

ComPaNT. Goes not embrace the hard substance found on the line of the railroad, but the 

engineers of the company classed itas hard pan; and, if the excavation through 
it was as difficult as through hard pan, their classification was equitable. They 
were selected by both parties as judges of the fact, and the estimates which 
they originally made in relation to this item should have been accepted and 
paid by the defendants. 

The transportation of the spoil bank beyond the distance of 120 feet, is shown 
to have been made with the approbation of the engineer of the company, and 

. the plaintiffs were entitled to compensation fur it under the contract. 

The engineers of the company testify that other extra work avas done by 
the plaintiffs, which inured to the benefit of the defendants; and it is a serious 
question, whether, after the termination of the contract by the act of God, the 
plaintiffs are not in good conscience entitled to some indemnity for the loss 
they are shown to have sustained on their machinery, and particularly on the 
steam saw mill erected by them for the sole purpose of preparing the timber 
necessary for the road. The defendants have paid the plaintiffs on account of 
the railroad $34,078 92; and on account of the bridge, which was deetroyed, 
as alleged in the answer, $9,500. They have discounted for them a note of 
hand, on which there is a balance due of 21,581 33; and finally they have ad- 
vanced to them in money $3,100. : 

The evidence in the record is not sufficient to enable us to ascertain the real 
amount due the plaintiffs over and above the estimate of Banks; but we are 
satisfied that the whole amount of their claim would not exceed that of the 
defendants; and as the defendants have asked that the judgment be affirmed 
rather than the case should be sent back for a new trial, in order to ascertain 
the amount due them, the decree of the court will conform to that request. 


Judgment affirmed. 
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SoMERVILLE v. YounG. 


Evidence received in the lower court without exception, cannot be objected to, on appeal, 
as inadmissible. 

Where a person endorsed negotiable paper of a short date in the county of his late domicil, 
which the holder had reason to believe was still his domicil, and on being sued as endorser 
resists the action on the ground that his domicil was in another State and that notice of 
protest should have been sent to him there, he will be required to establish not only that 
he had abandoned his former, and acquired a new domicil, but must also show affirmative- 

° ly that he had given reasonable publicity to the fact, and had left bebind him reasonable 
means of ascertaining his new domicil. 





PPEAL from the District Court of Madison, Curry, J. T. N. Peirce, 
for the plaintiff, cited 1 Mart. N.S. 323. 7 Mart. N.S. 585. 7 La. 13. 
Bayley on Bills, 180. 3 Kent 107. 4 Howard’s Rep. 347. 2 Caines, 121. 
13 Wendell, 367. 5 Binney, 543. 1 Johns. 294. Thomas and Snyder, for 
the appellant, cited 11 Rob. 459. Story on Notes, ss. 316, 344. Story on 
Bills, s. 299. Stat. 13 March, 1837, s. 3. The judgment of the court was 
pronounced by 
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Suiypett, J. The defendant is sued as endorser upon a note made at Somervitte 


Columbia, Maury county, Tennessee, in July 1839, and protested for non- 
payment, in November, 1839. The defence is want of notice. The material 
facts are as follows: It appears that, in December, 1838, the defendant who 
had been a resident of Maury county ieft Tennessee, and went to the south 
with the intention of settling somewhere in the southern country; that, in Ja- 
nuary, 1839, he selected Young’s Point, in the parish of Madison, La., and 
established himself there, but was in the habit of leaving that place in the 
summer. For the first summer or two he returned to Tennessee. 

The notary who protested the note sent a messenger with a notice for the 
defendant, which was delivered on the same day to the defendant's father, at 
his dwelling in Maury county. He also mailed a notice addressed to the de- 
fendant, in Mississippi; but whether any place in Mississippi was designated, 
does not.appear. The notary states that he received the note from the cashier 
of the bank of Columbia, the then holder, and sent the notice to the defen- 
dant’s father, as directed by the cashier; that he believed, at that time, that 
his father’s house was Young’s permanent home. He also states: “I did 
immediately make diligent enquiry as to the residence of each of said endor- 
sers, and sent notices to them as stated above, agreeably to the best information 
that I could get; but upon whose information or what information I proceeded 
thus to act, aside from the cashier and my own information and memory gene- 
rally, I cannot now recollect, but feel certain that I made diligent search as to 
A, M. Young, the defendant, and addressed notice to him agreeably to the 
information that I had, believing it reliable.” 

lt is very properly said by the counsel for defendant, that the question 
of diligence is a mixed question of law and fact; and the objeetion that the 
notary, instead of detailing all his acts in the matter, has undertaken to say 
that he exercised due diligence, would have had much force if a bill of excep- 
tions had been taken to his testimony. It would then have been our duty to 
consider whether the circumstance, that an interval of five years had occured 
between the protest of the note and the examination of this notary as a witness, 
would authorize a relaxation of the strict rules of evidence and let in the testi- 
mony for what it might be worth, or whether it should have been excluded. But 
no exception was taken to the introduction of the evidence, and the objection can- 
not now be raised. The case stands before us, therefore, as one in which dili- 
gent enquiry is sworn to have been made by a witness, a public officer, whose 
testimony is unimpeached ; in which the notice was given according to informa- 
tion obtained upon such diligent enquiry, and which the public officer believed 
to be reliable. There is nothing before us from which it can be inferred that 
more accurate information could have been obtained in the town of Columbia. 
And it must also be observed that, there is no evidence to show that the fact of 
Young’s new residence was generally known. When he left his home, in 
December, 1838, it was, as proved, with the intention of looking out fora 
settlement somewhere in the south ; but we find hisn at home again in six months 
after this, and the very fact of his endorsing his name in Tennessee, in the 
summer of 1839, and of the bank being willing to take him as endorser, goes 
very far to dispel the idea that his new domicil could then have been generally 
known in Columbia. It is impossible, under the evidence and circumstances, 
to suppose that it could have been known to the bank. It is out of the usual 
course of business of banks to discount notes upon foreign endorsements. 
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Somzrvitts § Whena man puts his name on negotiable paper, at short date, in the county 


v. 
Youne. 


of his ancient domicil, which the holder has, under the circumstances, reason 
to believe is still his domicil, and then defends a suit upon such paper upon the 
ground that hjs domicil was in another country, and notice should have been 
sent to him there, it is just to say that he ought not merely to show that, he 
had abandoned his ancient and acquired a new domicil, but he should also be 
held to show affirmatively that he had given a reasonable publicity to the fact, 
and had left behind him reasonable means of ascertaining his new abode. 

Upon the whole, we think the district judge was authorized to conclude that 
reasonable diligence had been shown, and that the notice was sufficient. 

Judgment affirmed, with costs, in the name and for the benefit of Allen Peirse, 
in his quality of administrator of the plaintiff, John Somerville, deceased. 


LLL We WW A ON Wee 


Succession oF FLOWER. 


Where a tutor has taken a suspensive appeal from a judgment which he deemed erroneous, 
he ig without authority subsequently to acquiesce in the judgment, by voluntarily execating 
it, to the prejudice of the minor. A voluntary execution, under such circumstances, will 
not authorize the dismissal of the appeal. 

Where an attorney presents a claim for professional services, and payment is refused, he 
cannot recover a larger amount for the same services, unless the first claim be shown to 
have been made in error. He will be concluded by his first claim. 


PPEAL from the Court of Probates of West Feliciana, Weems,J. Rat- 
lif and Cowgill, for the appellant. Joor, prose. The judgment of the 
court was pronounced by 

Kine, J. W. Flower was appointed the tutor of his minor brother. After 
the death of his ward he presented a final account of his tutorship, which was 
opposed by Joor, who alleged that he was a creditor of the deceased for profes- 
sional services rendered as an attorney, and prayed that the account be amend- 
ed, and that the tutor be decreed to pay his demand. The opposition was 
sustained in the court below, and a judgment rendered in favor of the opponent 
for the amount claimed, from which the tutor has appealed. 

The appellee moves for the dismissal of the appeal, on the ground that the 
appellant has acquiesced in the judgment, by paying its amount; and supports 
the motion by his affidavic of the fact of payment. The tutor having taken a 
suspensive appeal from a judgment which he deemed to be erroneons, was 
without authority subsequently to acquiesce in the judgment, by voluntarily ex- 
ecuting it, to the prejudice of the heirs of the deceased. The motion to 
dismiss is, therefore, refused. 

On the merits, it appears that the appellee was employed by the tutor as 
counse}; and that he rendered services as such, on account of which he re- 
ceived $100. When the tutor was about to render his final account, the oppo- 
nent presented a claim of $300 for his professional services, subject to a credit 
of $100 previously received, which the tutor declined paying. Joor thereupon 
filed his opposition, and claimed $500 for the same services for which he had 
previously charged but $300. Wethijnk that he was concluded by his first claim 
presented, which is not shown to have been made in error. From an examin: 
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ation of the proceedings instituted and conducted by him in the Probate Court, 
due allowance being made for professional advice given in the administration of 
an estate involved in no litigation as far as appears by the evidence, and the 
adjustment of which presented no difficulties, we think that the sum originally 
claimed was an adequate compensation. 

The judgment of the District Court is therefore reversed, as far as relates to 
the opposition of Joor. It is further ordered that said Joor be placed on the 
account as a creditor for $200, exclusive of the sum already paid him; and, in 
other respects, that said judgment be affirmed, the appellee paying the costs of 
this appeal. 


HaypeEN v. HERTZINGER. 


Where, in consequence of the debtor's not having been put in default for the non-perform- 
ance of his contract, damages cannot be recovered, evidence to prove the amount of dam- 
age should be rejected. 

Where a defendant objects to the admission of any evidence on the part of plaintiff until he 
has elected between two inconsistent causes of action, and the objection is sustained, and 
plaintiff excepts but insists that the case shall go to the jury, and the judge sanctions this 
irregular proceeding, evidence in support of the contract sued on must be admitted. 


PPEAL from the District Court of Jefferson, Clarke. J. Michel, for the 
plaintiff. Elliott and Brewer, for the appellant. The judgment of the 
court was pronounced by 

Rost, J. The plaintiff claims the specific performance of the unexpired 
portion of a contract of lease alleged to have been made to him for six years, 
and damages for the non-delivery of the property at the time stipulated in the 
contract. The defendant filed a general denial, and, in an amended answer, ad- 
mitted that he had leased the premises claimed by the plaintiff for one year; 
but he further averred that the plaintiff refused to pay the rent, to take posses- 
sion of the property or in any manner to execute the lease, by reason whereof, 
he considered the contract at an end, and leased the premises to other persons, 
On the trial of the cause, the defendant objected to the introduction of evi- 
dence offered by the plaintiff to prove the damages alleged, on the ground that 
the claim for damages was inconsistent with that for a specific performance of 
the contract of lease. The court sustained the objection, and the plaintiff took 
a bill of exceptions. The plaintiff then offered other evidence to which the 
defendant objected, on the ground that no eyidence should be admitted until 
the plaintiff had elected between the two inconsistent causes of action. The 
court also sustained this objection, and the plaintiff excepted, insisting at the 
same time that the case should go to the jury. The judge sanctioned this 
irregular proceeding; and the jury having returned a verdict in favor of the 
defendant, which was made the judgment of the court, the plaintiff has appealed, 
and now contends that the court below could render no judgment, and was 
obliged by law to have dismissed the action. 

This may be true, but the objection comes with bad grace from the party at 
whose instance the case was tried. There is no allegation in the petition that 
the plaintiff had put the defendant in default, and it is not pretended that he 
had. Without this prerequisite no damages coulj be recovered from the de- 
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fendant; and, and without going into the inquiry whether the pleas of the 
plaintiff are inconsistent, the judge did not err in rejecting the evidence offered 
to prove the damages, because the plaintiff was not in a situation to recover 
them. 13 La. 499, 229. 

The plaintiff having insisted upon going on with the trial, and the judge 
having assented to it, the evidence adduced by him in support of the contract 
of lease should have been received, and the case must be remanded to correct 
that error. 

It is therefore ordered that the judgment be reversed, and the case reman- 
ded for further proceedings, with directions to the district judge to disregard 
the claim for damages. It is further ordered that the defendant and appellee 
pay the costs of this appeal. 


——OO enon _ —) 





Tue Lovistana State Bank v. THe Orteans NavicaTion 
Company et al. 


The natare of a contract depends entirely on the obligations it imports; its form is subordi- 
nate to its real character. 

Express notice is not necessary to charge the holder with what the law considers to be 
notice of any defeet or infirmity in a note or bill, so as to let in a defence against a holder 
for value ; it is safficient, if the attending circumstances are of such a positive and pointed 
character as to cast a shade on the transaction, and to put the holder on enquiry. 

Where an endorsement is by an agent, or person not acting in his own right, and there isa 
direct reference in the body of the instrument to the procuration or authority under which 
the endorsement is made, one who bolds the instrument by virtue of the endorsement is 
charged with notice of the power under which it is made. So in an action against a mu- 
nicipal corporation on an instrument endorsed by the corporation, on the body of which 
were these words: “In conformity with resolutions of the Council of said Municipality, 
bearing date the 29th July and 5th August last,” the holder will be held to have had notice 
of the resolutions, and his right to recover will depend on their validity, and on that of the 
acts done under them. 

Where in an action on a negotiable instrument the defendants put in issue the bona fides of 

the holder, by expressly charging privity, and notice of the original consideration on which 
they were issued, it is incumbent on him to show from whom, ang for what consideration, he 
received it. 

The existing municipalities of New Orleans, have not all the powers which belonged to the 
municipality of New Orleans under the french government of Louisiana, nor those of the Ca- 
bildo ander that of Spain. Since the legislation in our Codes on the sabject of corporations, the 
express delegation in the act of 17 February, 1505, organizing the city government, the radi- 
cal change in oar political system by the transfer of Louisiana from the French Republic to 
the United States, the repeal of the laws of Spain in 1828, and our own settled jurispra. 
dence in relation to the political corporations of the State, it is useless to look for the 
powers of the mumcipalities elsewhere than in our Code, legislation and juris- 
prudence. 

Sec. 13 of the statute of 17 February, 1805, incorporating the city of New Orleans, which 
provides that “the estates, whether real or personal, the rights, dues, debts, claims or prop- 
erty which heretofore belonged to the city, or were held for its use by the Cabildo under the 
spanish government, the municipality after the transfer tu France, orthe municipality now 
existing, shall be vested in the mayor, aldermen, and inbabitants,” relates to rights of 
property and privileges incidental thereto, and not to the power of the corporation. Sec.14 
of that stat. which declarés that, “ all the legal ordinances of the present municipality, not 
incompatible with this charter, which shall be in force on the second monday in March next, 
shall remain in force until repealed or altered by the said mayor or city council; and all the 
powers at present vested in the mayor and municipality of the said city, shall continue to be 
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vested in them until the said second monday in March next,” relates to the political powers 
of the corporation, which, after the day fixed for their termination, were superceded by 
the corporation organized under the charter. 

The stat. of 17 February, 1805, incorporating the city of New Orleans, confers, in general 
terms, powers of administration, and, by its various specie! delegations of authority, ex- 
clades the idea of any other power being granted than such as the police, and preservation 
of good order among the population, require. 

The powers of those charged with the local government of internal divisions of the State, and 
of cities and towns, are merely administrative, except where express authority has been 
given by law. C. C. 420, 429, 430. 

The word canals, in the 16th sec. of the stat. of 17 February, !805, authorizing the ‘‘ mayor 
and city council of New Orleans, to cause common sewers, drains, canals, pavements and 
bridges to be built and constructed in every part of the city,” means canals for draining, and 
not for navigation. 

It is not true, as a legal proposition, that for every act for which an agent may expend money 
for his principal, he can bind him in a contract of suretyship. The expenditure of money, 
and the loaning of the credit of the principal, are not governed by the same rules. The 
power of the agent, as to the former, may be implied and incidental ; as to the latter it 
must be express, or necessarily implied from the nature of the mandate; the former is a 
necessary function of administration, the latter is not within its limits. 

Suretyship is a contract which carries with it lesion, by its very nature. 

No express authority is given to the officers of the municipal corporations to enter into the 
contract of suretyship; nor is there any general authority from which the power to enter 
into such an engagement can be implied, or fairly deduced, under a plea of usage, neces- 
sity or convenience, or public interest. 

Where the powers of officers of municipal corporations have not been expressly determined, 
they must be regulated in the same manner as those of other agents (C. C. 430) ; and to 
bind the corporation, by drawing or endorsing bills of exchange or promissory notes, 
their authority must be express and special. C.C. 2966. 

The ordinances of the council of the First Municipality of New Orleans, of 29th July and 
5th Augast, 1836, authorizing the mayor to endorse and guaranty, in the name of the mu- 
nicipality, certain bonds of the Orleans Navigation Company, exceeded the powers of 
those entrusted with the administration of the affairs of the municipality, and the endorse- 
ments made in pursnance thereof are not binding on the municipality. The objects for which 
the endorsements were given—the improvement of the navigation of the canal and bayou 
St. John, and the improvement of the commerce in the part of the municipality in which 
the canal terminates, were objects for which the municipal administration had no aathority 
to loan its credit. 

The stat. of 18 March, 1839, ch. 40, relative to the city of New Orleans, expressly provides 
(sec. 6) that none of its provisions shall effect any loans or bonds made by any of the mani- 
cipalities of that city, leaving their validity as before the passage of that act. 

As a general rule a judgment in an action for interest, particularly when evidenced by a dis- 
tinct obligation, will not have the force of res judicata between the same parties, in a 
subsequent suit for the principal, or other arrears of interest. But if ina suit for interest 
the validity of the original contract is adjudicated upon, the judgment will be conclusive 
between the same parties. Where, however, a case goes offon some matter of form, or 
some technical defect, it is obvious that the fact itself negatives the idea that the causes 
of action or defence are the same, or that the adjudication was on the contract ; and a 
case So terminated does not form res judicata in another suit in which the original cause 
of action is in controversy. 

The laws organizing the government of a city .are eminently laws for the preservation of 
public order, from the force and obligations of which individuals cannot derogate by their 
conventions. C.C. 11. Contracts made in violation of such laws are absolute nullities, 
not susceptible of ratification. 

Where by the acts of a municipal corporation an obligation has been created on its part 
towards a third person ex @quo et bono, the creditors of the latter will be entitled to the 
benefit of it. 

A corporation, being the creature of the law, possesses only those powers which the chars 
t.rcreating it confers, either expressly, or as incidental to its existence. 
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SUPREME COURT OF LOUISIANA, 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
The facts of this case are stated in the opinion of the court infrd. 

Grima, for the plaintiffs. 

A. Hennen, on the same side. Plaintiffs are bond fide holders of negotiable 
paper, for which a full consideration has been paid in the usual course of busi- 
ness. Both the defendants were capable of making such paper. That the 
Orleans Navigation Company could do so, results clearly from the general pow- 
ers conferred on it by the second section of its charter, and the special obliga- 
tion to pay its bills and notes, imposed in the 7th no. of the 6th section. That 
Municipality No. One could likewise do so, is shown by its notorious and 
daily exercise of such a power. They have both full corporate powers, and 
**in general an express authority is not indispensable to confer upon a cor- 
poration the right to borrow money, to deal on credit, or become drawer, 
endorser or acceptor of a bill of exchange, or to become party to any other 
negotiable paper. It is sufficient if it be implied, as the usual and proper means 
to accomplish the purposes of the charter.” Angell and Ames on Corpora- 
tions, 3d ed. 234. ‘* All corporations, whether public or private, may issue 
negotiable paper for a debt contracted in the course of its proper business.” 
2 Kent’s Com. 290, note a. 5th ed. If banks or individuals, taking the notes 
or endorsements of the municipality, were obliged constantly to examine into 
the transactions on which they were founded to discover if they are within the 
powers granted by charter to the municipality, there would be no safety in 
dealing in their negotiable paper. 

But suppose that the plaintiffs took these bonds with a full knowledge of the 
contract under which they were issued, it may be clearly shown that the 
municipality did not exceed its powers in endorsing these bonds for the pur- 
poses contemplated by the contract. The legislature evidently considered that 
the municipality had the power to become accommodatiow erdorsers ; for it 
enacted: “* That hereafter it shall not be lawful for either of the councils of the 
municipalties of the city of New Orleans, to issue its obligations having longer 
than one year to run, for the purpose of borrowing money, without the special 
authorization of the legislature ; nor shall it be lawful for said councils to eudorse 
or guaranty any bond, or other obligations, for any incorporated company, 
association or individual, nor to be interested in any manner, either directly or 
indirectly, in the responsibility or undertakings of such companies, associations, 
or individuals, without being first sanctioned by law: provided, that the loans 
or emissions of bonds of either of the municipalities now authorized by ordin- 
ances or resolutions anterior to the passage of this act, shall not be affected by 
— the provisions contained init.” Acts of 1839, page 96. 

ut in order to ascertain the corporate powers of Municipality No. One, re- 
course must be had to the various acts of incorporation in which they are grant- 
ed; and which elmost constitutes a history of the city of New Orleans. By 


’ an act of the legislature, approved the 8th March, 1836, the city of New Or- 


leans was divided into three separate sections, each with distinct municipal 
powers. Bullard and Curry, p. 120. By the second section of the same act, 
“each municipality of said city shall be governed, and its affairs administered by 
a council; and all the powers now vested by law in the city council of New 
Orleans, shall appertain to, and be vested in, and be exercised by the councils 
of each of the municipalities created by this act, within their respective limits.” 
By the 4th section, “ each of said municipalities of the city shall possess sepa- 
rate corporate rights, and are hereby declared to be distinct corporations, and 
shall possess generally all such rights, powers and capacities as are usually in- 
cident to municipal corporations ; shall have a seal, and the same may alter and 
renew at pleasure; shall be capable of suing and“being sued: of acquiring by 
onerous and gratuitous title all kinds of property, real, personal and mixed; of 
enjoying, alienating, mortgaging and otherwise disposing of the same; and in 
general shall possess and exercise, within their respective limits, all such pow- 
ers, rights and privileges, as are now possessed and exercised by the corpora- 
tion of New Orleans.” By the 10th section it is enacted that, “all laws of this 
State conferring rights and powers, and imposing duties on the corporation of 
New Orleans, or otherwise providing for the government thereof shall contin- 
ue in full force, in each of said municipalities respectively.” 

From this we must go back to the act incorporating the city of New Orleans, 
passed on the 17th day of February, 1805. ‘Territorial Acts, vol. 1, p. 44. 
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The first section of this act declares that all that tract of country included Loursiawa 

within certain boundaries * shall continue to be a city by the name of New Stare Bas 
Orleans,” und “ all the free white inhabitants thereof shall be a body corporate, Ogre .ns Na. 
by the name of mayor, aldermen, and inhabitants of the city of New Orleans.” yiegrion Com- 


By the 13th section of the act, ** the rights which heretofore belonged to the 
city of New Orleans, or were held for its use by the Cabilde, under the span- 
ish government, or the municipality, after the transfer of the Province in 1503 
to France, or the municipality now existing, shall be vested in the said mayor, 
aldermen, and inhabitants.” By the 16th section it is made * lawful, for the 
said Mayer and City Council, to cause common sewers, drains, canals, pave- 
ments and bridges to be built and constructed in every part of the said city, and 
for such purpose the said council may purchase ground of any person and body 
corporate.”” By the following section it is enacted ‘+ that all moneys paid for the 
purehases of ground bought as aforesaid, as well as the charges of opening, 
pitching, paving, aid regulating such streets, and the expenses for the construc- 
tion of commen sewers, drains, canals, pavements, and bridges, shall be paid by 
the said Mayor or City Council, out of the city funds.” From these enact- 
ments, it is evident that Municipality Ne. One has the power of censtructing 
all kinds of canals whatsoever, besides sewers and drains, within its limits. By 
the act incorporating the Orleaus Navigation Company, Ist section, the company 
was established for the purpose of improving the inland navigation of the ter- 
ritory of Orleans; and by the 9th section, they were empowered te improve the 
navigation of the bayou St. Jehn, and the Canal Carendelet up to the basin, 
terminating the same at the city ditch: avd also to continue the same thence to 
the river Mississippi: and by the 13th section ef the same act, the company 
was authorized to eonstruct a road from the lake up te the bayou bridge. 
2 Territorial Acts, 4. By the 14th seetion, the city of New Orleavs was av- 
thorized to subscribe for one hundred shares of the stoek ef the company, 
which by the evidence it did. It is clear from the charter to the Orleans 
Navigation company, that the eity eould not interfere in any way with the 
navigation or the improvement of bayou St. Joho or the Canal Carondelet, for 
the improvement of which the company was authorized te ebarge toll ; and by a 
decision of the late Superior Court of the Territory of Orleans, 2 Mar. R. p. 
214, it was decided in a suit between the city and the company, that the former 
had neo right to use the canal for the purpose of drainage. 

Now, had the Orleans Navigation Company never existed, would not the 
city have possessed the power of constructing a canal communicating between 
the bayou St. John and the eity, which was all within its limits, for the benefit 
of its inhabitants? The testimony establishes the great utility and benefit 
such a canal imparts to the municipality. But the professed object in the con- 
tract between the municipality and the company, was to raise money on the 
bonds of the company and the endorsement of the municipality, and, in the 
terms of the contract, ** for the bepefit of the said Orleans Navigation Company 
and the said Municipality No. One, and in order to cause commerce to prosper 
in that part of the said Municipality No. One.” These were the legitimate 
objects, and the testimony shows that the proposed plan of realizing them was 
judicious and practicable. The municipality took every precaution to secure 
the accomplishment of them. The books of the company were, by express 
stipulation, subject to the scrutiny of the municipality, that the manver in 
which the funds were applied might be always known, and a particulur officer 
was to be appointed for the inspection and supervision of the works. Besides 
this, the company pledged and mortgaged every species of its property, real 
and personal, to insure te execution, on its part, of the ebligations of the con- 
tract. Thus it is seen, that the objects of this contract were in every way le- 
gitimate, and that every precaution was taken to secure their due execution. 
The municipality has never made any objections to the manner io which those 
funds were expended. 

For what purpose was the municipality incorporated? ‘+ The corporation 
of a city is a public corporatiou, created for a political purpose.” 2 Kent's 
Com., 275. ‘ The duties of all bodies politic may be reduced to this single 
one, of acting up to the end for which they were created.”’ 1 Black. Com, 
479, 480. ** The use of communities or corporations is to contribute to the pro- 
motion of some public advantage ; and the first rule of their policy is, that they 
are advantageous and useful to the State.” Code of 1808, p. 86, art. 3, trans- 
lated nearly verbatim from Domat, Droit. Public, |. 1, t. 15, 8. 1, n. 3, 8. 2, n. 1. 
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“ L’usage des communautés ou corporations est de pourvoir a quelque bien 


Sratt BaN€ ytile au public; la premiére régie de leur police est, qu’elles soient etablies pour 
Oxizaxe Na. Uelque avantage et quelque utilité a lEtat.” Municipality No. One bas all the 
vieation Com- powers of the city of New Orleans: the city of New Orleans had all the pow- 
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ers which belo to the municipality under the french government. und to the 
Cabildo under that of Spain. This follows from principles universally recog- 
nized as correct, and is directly laid down in Lutterel’s case: “ If a corpora- 
tion have franchises or privileges by grant or prescription, and afterwards they 
are incorporate by another name as where they were bailiff and burgesses 
before. they are made mayor and commonalty; or privr and covent before, 
and afterwards are translated into a dean and chapter ; although in these cases 
the name and quality of their corporation be altered and changed. and chiefly 
in the case of prior or covent, for of regular, who are dead persons in law, 
they are made secular; yet the new body shall have all the franchises, priv- 
ileges and hereditaments which the old corporation or body politic had either 
by oy or by prescription, for no person shull be prejudiced thereby.” Vide 
14 H. 6, 12, 37 Ass. 6, 38 Ass. 22, 39 H. 6. 15, 4 Coke’s R., 87 b. 

The powers of municipalities under the french government, are fully set 
forth by Domat, Droit Public, |. 1, tits. 15, 16. They embrace every thing 
which concerns the police and public good of cities, and ere established not 
only for the common good of the inhabitants of the city, ‘‘ mais aussi pour le 
bien public de !’Etat, qui se tire en plusieurs maniéres de celui des villes.” T. 
15,8. 1,n.3. To these usual and ordinary powers, were added also those of 
a more extended character, and which are denoted as extraordinary by the 
same author, who instances the power of a municipal corporation to order a 
celebration of the success of the State by a public festival, and its rights to 
provide by taxation for the subsistence of the poor, the quartering and trans- 
porting of soldiers, and the reception of some public character, as a governor 
or general. The powers of the Cabildo were even more extensive: ‘ El Cab- 
ildo es y representa todo el Pueblo, y tiene la potestad suya como su cabeza. ... 
Los cabildos pueden lo que el Pueblo junto.” Curia Filipica, verbo Cabildo, 
No.7. The definition of the Cabildo is, *+ el congresso 6 junto de las personas 
destinadas para el gobierno politico y judicial de los pueblos.” Teatro de la 
Legislacion Universal de Espafia é Indias, 542; where are to be found the 
laws of Spain and of the Indies, defining their powers; among which will be 
seen an Auto Accordado, granting power, * para comprar caballo padre 4 costa 
de los propios.”” See 1 Prescott’s Ferdivand and Isubella, 44, 48, 53,56. 2 
Kent’s Com., 270. Angell and Ames, !0. 19, 3d ed. For the powers of the 
Cabildo of New Orleans, see 2 Gayarré’s Histoire de la Louisiane, 384. 

It is conceded that all the powers of the Cabildo are not now held by the city 
of New Orleans, because its political and judicial powers have been absorbed, in 
a great measure by the federal and state governments; but enough remains 
for the purpose contemplated by the contract presented to the court; and the 
municipality, of itself, had the Orleans Navigation Company never existed, 
could certainly have cleared the bayou and the canal, and improved their navi- 
gation for the purposes which for:ed the motive of the contract between it and 
the company. If then the municipality bad the power to expend its funds to 
secure a legitimate object; if directly, it could have employed men, and pur- 
chased materials for this purpose, surely it could indirectly secure the same 
object by assisting another'to do it; and instead of expending money, it could 
lend its credit, particularly when it took what was then considered as ample 
security against all loss; for if the municipality was capable of the more bur- 
densome act, a fortiori it was capable of the less burdensome. But the object 
of the contract has in a great measure being attained, and the testimony shows 
that the municipality has exercised its power beneficially for its inhabitants. 
This contract was passed in the same year in which the city was divided into 
the present municipalities. From that division, the municipality defendant 
was bounded below and above by its sister municipalities, on one of the remain- 
ing sides by the river, and on the other by the lake. Tus situated, the only 
direction in which it could expand was in the rear, towards the lake. The 
ground alung the canal and the bayou, within its limits, could be rendered hab- 
itable by drainage; and it became important, in view of such an event, to 
secure the cheapest conveyance of builling materials to that quarter, aod to 
increase its value by promoting its commercial facilities. 

The plaintiffs gave in evidence, the reeord of the suit by the Municipality 
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No. One against the Orleans Navigation Company. which conclusively estab- 
lishes certain facts bearing most materially upon the decision of this case. 
That record shows that the municipality has heretofore set up the same de- 
fence aguinst the coupons, as that advanced in the present case. The judge of 
the commercial court, gave judgment against it for the paymeut of the interest 
due. That judgment the municipality bas never appealed from, but has vol- 
untarily satisfied: moreover, it uses that judgment, based upon the contract, 
against the Navigation Company, and, by virtue thereof, has seized, sold, and 
purchased all the property mortgaged. This proceeding estops the munici- 
pality from setting up the illegality of the contract: for it acquiesced in the 
judgment upon the contract aguinst itself, which it voluntarily satisfied ; 
and afterwards it declared upon the contract as legal and binding. prose- 
cuted it to judgment, and realized that judgment by the seizure and sale of the 
property mortgaged uoder the contract. As regards the judgment offered by 
Municipality No. One, annulling the second series of bonds that had been 
issued under that contract, it is sufficient to say that it was res inter alos acta 
for another series of bonds ; and cannot in any way affect the plaintiffs, as holders 
of the first series, in which both the parties to the action, and its subject matter, 
were different. 

The late Supreme Court has in two memorable instances, carried the powers 
of Municipality No. One to contract and bind itself by bond, to a much further 
extent than is sought for in the present instance. See the cases of the First 
Municipality of New Orleans v. The Orleans Theatre Company, 2 Robinson's 
Rep., p. 209, and The First Municipality of New Orleans v. Mc gh, in the 
same vol.. p.244. In the first of these cases, the Municipality No. One had 
subscribed for stock to the amount of $200,000, for the purpose of building a 
Theatre, and forming an [Insurance Company ; the legality of that subscription 
was enforced by the judgment of the court. In the second case, the same 
municipality, having purchased property on speculation, for the purpose of 
improving the municipality, issued its bonds in payment for $247,000, and the 
contract was adjudged legal and binding. 

Roselius, for the appellant. I. Had the Council the power to endorse or 
guaranty the payment of the bonds of the Orleans Navigation Company ? 

In considering this prvposition, no distinction can be made, whether the en- 
dorsement be given to a private corporation or to a natural person. To solve 
the question here proposed in the affirmative, we mnst come to the conclusion 
that the Council of the Municipality has the unlimited power to become surety 
for whomsoever, and to whatever amount, it may please the majority of the 
members! Those who advocate doctrines so novel in their character and ruin- 
ous in their tendency, are bound to point out the law by which such extravagant 
= have been delegated to the Council. For this, I have called in vain. 

n the absence of any law, {rom which the power can be deduced, an effort is 
made, in the first place, to support it by an argument founded on the apylica- 
tion of general principles to municipal corporations: and secondly, by an asser- 
tion that the Councils of the respective Municipalities possess the same powers 
which were vested in the Cabildo under the spanish government. In both of 
these attempts, the counsel have failed. As regards the first position ; 

All corporations are the creatures of the law, and possess no powers or capa- 
city except such as have been conferred on them by their charter. I admit ths 
doctrine of express and incidental powers of corporations, to its fullest extent. 
What is insisted on is, that a political corporation can exercise no power unless 
it has either been expressly delegated to it, or is indispensably necessary as a 
means of attaining the object of its creation. It has already been shown that 
there is no express delegation of the power to endorse the bonds, or guaranty 
the payment of debts due by private individuals or corporations. The only 
inquiry therefore is, whether it is a necessary or yy means to carry 
into execution some one of the powers pray by Municipality? It is 
contended by the counsel for the plaintifis that the 16th section of the charter 
of the city of New Orleans contains provisions which will support the argu- 
ment of implied or incidental powers, on which they rely. The part of the 
section referred to, isasfollows: ‘It shall be lawful for the Mayor and City 
Council to cause common sewers, drains, canals, pavements and bridges to be 
built and constructed in every of the said city, and to order and direct the 
or ae filling and opening, widening and continuing any of the streets there- 
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From the whole context of the section under consideration, it is plain that the 


State Baxk word “ canals” is used in almost the same sense as the expressions “ sewers” 
Ontxans Na. 204 “drains,” which immediately precede and follow it. 
vication Com. Admitting, however, for the sake of the argument, that the municipality 
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a the power of making canals for purposes of navigation, does that con- 
the implied or incidental power to endorse bonds, to enable the Orleans 
Navigation Company to enlarge its canal? 

To give a coloring to this transaction, it is recited in the eontract, that the 
undertaking was “ for the benefit of the said Orleans Navigation Company, and 
the said Municipality No. One, and in order to cause commerce to prosper in 
that part of the said Municipality No. One.” If, under the specious pretext 
of “ causing commeree to prosper, &c.,” the Municipality Council can endorse 
bonds to the amount of $200,000, they may, with equal propriety, endorse or 
guaranty the payment of my notes to any amount, on condition of my erecting 
acertain number of fine buildings in a particular street, and thereby improving 
or embellishng that part of the city. The passage quoted from Kent's Com- 
mentaries, that *‘ail eorporations, whether public or private, may issue negotia- 
ble paper for a debt contracted in the course of its proper business,” has no 
bearing whatever on the question we are discussing. No one ever disputed 
that a corporation could issue a negotiable note, as an acknowledgment or 
evidence of a debt due by it. But the question is widely different, whether a 


municipal] corporation can become the surety for the payment of debts due by 
others 


The argument founded on the 13th section of the act of 1805 cannot stand an 
examination. it is said that this section transferred to the City (ouncil all the 
powers of the Cabildo. But it is too clear to admit of doubt that the word 
“rights” is used in a very different sense from that which the counsel attribute 
to it. 

Be this as it may, all doubt must be dispelled by the explicit language used 
in the 6th section of the same law, which expressly defines the powers of the 
corporation. 

This is the only source of the powers and capacity which have been bestowed 
on the corporation of New Orleans, with the exception of the provision in the 
first sectiun of the act of 1805, that it “* shall be capable of holding and convey- 
ing any estate, real or personal.” And it is obvious that the specification of 
certain powers in the subsequent sections of the law, is a mere developement 
of the fundamental rules luid down in the section just quoted. 

It is deemed unnecessary to multiply authorities on the question of the pow- 
ers and capacities of corporations. A reference to some of the leading cases, 
however, may not be amiss. Before doing so, however, it is proper to notice 
the two cases cited by the counsel for the plaintiffs. ~The first of these is; 
The Pirst Municipality v. The Orleans Theatre Company, 2 Rob. 209. In 
that case it was decided, ** that a subscription by a municipal corporation to the 
stock of an incorporated company, though unauthorized by the charter of the 
municipality, will be binding on it, if subsequently sanctioned by the legisla- 
ture.” ‘That case turned on the act of the legislature of the 11th of March, © 
1837, ratifying the subscription to the Theatre company stock by the First Mu- 
nicipality. It was conceded that, without this law the subscription would not 
have been binding on the corporation. So far, therefore, from sustaining the 
position taken by the plaintiffs, it supports, on the contrary, the doctrine which 
is maintained by the defendants. 

The other case is that of the First Municipality v. Mc Donogh, in the same 
volume, p. 244. The only point decided in that case was, that * under the act 
of 8th of March 1836, dividing the city of New Orleans into three municipal 
corporations, each of the municipalities is authorized to acquire, enjoy, alien- 
ate, mortgage or otherwise dispose of all kinds of property, real, personal, or 
mixed ; and such purehase may be for cash, or for a price payable at a future 
period.” The decision rested on the express power delegated to the corpora- 
tion to buy and sell property. 

Let us now refer to some of the leading cases in which the doetrine of the 
powers and capacities of corporations have been examined. In the celebrated 
ease of the Trustees of Dartmouth College v. Woodward, 4 Wheaton’s Rep., 
618, the rule laid down is that, ‘a corporation, being the mere creature of the 
jaw, possesses only those powers which the charter of its creation confers upon 
it, either expressly, or as incidental to its very existence. ‘These are such as 
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are supposed best calculated to effect the object for which it was created.” In 
the case of Clarke v. T'he Corporation of Washington, 12 Wheaton, 40, it was 
decided that: ‘*Municipal corporations, acting within the limits of the powers 
conferred.upon them by the legislature, in the exercise of a special franchise 
grantéd to them, and the performance of a special duty imposed upon them, 
are responsible for the acts and contracts of their agents, duly appointed and 
authorized, within the scope of the authority of such agents; in the same 
manner as other corporations and private individuals are responsible on their 
promises, express and implied.” So in the case of Head and Armory v. The 
Providence Insurance Company, 2 Cranch, 127. * In its corporate capacity, a 
corporation is a mere creature of the aet to which it owes its ‘existence: it 
may correctly bé' said to be precisely what the incorporating act has made it; 
to derive all its powers from that act; and to be capable of exerting its faculties 
= in the manner that act authorizes.” 

I. The counsel for the plaintiffs contend that the endorsement of the bonds 
in question has been ratified, by the payment of the judgment rendered by the 
Commercial Court for interest due on the bonds. It is difficult to conceive how 
the nullity of a contract, resulting from the absolute incapacity of one of the 
parties t6 it, can be remedied by any ratification of the party laboring under the 
incapacity. Besides, the judgment was rendered against the Municipality in 
that suit, because the nullity of the contract was not pleaded, in consequence of 
which the judge refused to decide the question whether the endorsements 
were binding on the Municipality or not. The satisfaction of the judgment 
under these circumstances was not voluntary. 


The judgment of the court was pronounced by - 

Eustis, C. J. The defendants are sued on several interest coupons, annexed 
to certain bonds or notes issued by the Orleans Navigation Company, in Sep- 
tember, 1836,,and endorsed by the Municipality No. One, through their proper 
officer. The Navigation Company made no defence. The Municipality has 
pleaded that, in endorsing these instruments, the municipal government tran- 
seended its powers, and that its acts in this respect are null and void; that the 
endorsements were purely accommodation endorsements, and no consideration 
for them ever was received by the Municipality. 

There was judgment for the plaintiffs, and the Municipality has appealed. 
The reasons for the judgment are given by the judge who decided the case, 
and are as follows : 

** The defendants sued on certain interest certificates or coupons, annexed to 
bonds or notes given by the Navigation Company, and endorsed by the Munici- 
pality, plead: by the Navigation Company, a general denial: by the Muni- 
cipality, that the notes were endorsed merely as accommodation notes, there 
being no consideration; that the Council of said Municipality transeended 
their powers, and that their acts were null and void; and lastly, that the con- 
tract had been annulled by a judgment of the parish court. 

*Asthe Navigation Company have made no defence, and as I find the decree 
of the parish court was rendered in a suit to which the plaintiffs were not 
parties, and coneerned another series of bonds, and in the case of bond fide 
holders of negotiable paper, the matter is reduced to that which questions the 
authority of the Council to enter into the contract, under which these notes or 
bonds were issued and endorsed. Admitting that the Municipal Council have 
no power to give accommodation endorsements, or rather, as was urged in 
argument, to endorse notes, I do not find the evidence presents a case of 
endorsements of that character, stiil less one without consideration. It is true 
the charter gives no power to endorse notes: It gives the power of taxation 
for certain objects ; but there is no negative provision declaring that the funds 
of the corporation may not be anticipated, or that no expenditure be made until 
the money arising from taxation be actually in the treasury. Indeed cases 
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might arise ia which such a construction might be destructive of the public in. 
terest, e. g. in case of a crevasse. The uniform construction given to this 
power, not only in the municipal government of this city, but in almost all 
others, of anticipating their means, in other words by using their credit in the 
shape of contracts where payment is to be made at a future day, or perhaps by 
the issue of bonds or notes, has been so long acquiesced in that it is too late to 
question it. These corporations have had the benefit of it ia the day of pros- 
perity, and no objection has been made though the power has doubtless been 
greatly abused in many instances. A very clear case should be made out, to 
excuse them when the day of payment comes round. So strongly was our 
legislature impressed with these views that, in 1839, (Acts p. 96, sect. 6,) they 
provided, “ that hereafter it shall not be lawful for either of the councils, &c., 
te issue its obligations having longer than one year te run, for the purpose of 
borrowing money, without the special authorization of the legislature. Nor 
shall it be lawful for said councils to endorse or guaranty any bond or other 
obligation for any incorporated company or individual, nor to be interested 
directly or indirectly in the undertakings of such companies or individuals, 
without being first authorized by law, &c.” The highest judicial authority 
has also acknowledged it in more than one instance. Whether the form of 
credit be that of a notarial act, a mortgage, a bond, or promissory note, I hold to 
be utterly immaterial—whether by becoming principal or surety, or drawer, or 
endorser, it is the same thing, provided the object to be attained be within the 
Municipal powers. See Angel and Ames on Corporations. 

« The — section of the charter provides that, it shall be lawful forthe “ Mayor 
and Council to cause to be made in every part of the city common sewers, 
drains, canals, pavements and bridges ;”" and sect. — authorizes them “ to raise 
by tax such sums ef money as may be necessary to supply any deficiency for 
lighting, cleaning, paving and watering the streets of said city, for supporting 
the watch, the levée, the prisons, workhouses and other public buildings, and 
for such other purposes as the police and good government of the city may 
require.” It has been contended in argument that the power to make * drains, 
canals, &c.,” is to be restricted “to canals for draining, and does not include 
canals for navigation.” I find nothing in the terms to authorize such a distinc- 

terms of the clause discountenance it. If such had been the ob- 
erm, “drains” would have sufficed. The additional term “canals” 
thing more ; it includes canals for navigation, of which the sub- 
of the present suit furnishes ample proof. 

“* The canal Carondelet has been an object of great interest and importance, 
since the days of the spanish governor, whose name it bears. It was then the 
only outlet from the city to the bayou St. John, through which the whole lake 
trade passed, as it is now the only one by which the increasing trade with the 
Florida parishes, the coast of Mississippi, Alabama, and East Florida, can reach 
this municipality. Its success would enhance the property of the municipality 
in its vicinity, as well as all other in the neighborhood. It is a matter of public 
qguvenience and utility. I have no doubt that the powers of the city council 
were sufficient to have made this canal, if none had existed there. But this 
they could not do; the right was vested in the Navigation Company. The 
city could not even enlarge it, without the consent of the company. To do 
this, and to improve that navigation, was I think an object worthy the attention 
of the council. The means of the Navigation Company could not accomplish 
it. Why conld they not effect it, by aiding the company? If the first contrac- 
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tor for paving the streets, had asked the council to guaranty ‘drafts on him for Rey 
the materials shipped from the north—who was ready to repudiate the debt, and “ 
declare that the charter did not authorize the acceptance of bills of exchange ? Onteavs Na- 


It will not do to test the case by the result. It has been disastrous to both 
parties. That cannot change the question of right. Had the undertaking been 
successful, there would not have been any litigation. The city council took 
‘what they deemed the necessary precaution against loss by a mortgage on the 
property of the company, and it has now become that of the municipality. I 
conclude they had the power. It is therefore unnecessary to examine the 
very ingenious argument on the question of ratification. 

** I give judgment for the plaintiffs for the sum of $12,000. That the same 
judgment be entered in the suit No. 6795, for the sum of $18,000, making to- 
gether $30,000, with interest at five per cent from date of protest, and costs of 
suit, against the defendants severally or in solido.” 

This case has been argued at bar with the care and Jearning which its impor- | 
tance required, and the responsibility devolves upon the court of determining \ 
the questions involved in it, which are among the gravest that can be submitted 
to a judicial tribunal. That which is directly presented for decision is, whether 
the contract made by those entrusted with the government of the municipality 
is one of those which they had the power to make, and creates a debt on the 
part of the carporation itself, which the corporators can be lawfully taxed to 
pay; for if there was no lawful authority to contract the debt, and the corpora- 
tion has received no benefit from it, and no obligation exists, ex equo et bono, on 
its part to pay it,so far as the action of this court can extend, all other consi- 
derations appear to be entirely foreign to the subject to be examined. 

I, The contract on which the plaintiffs have brought this action is one of 
suretyship ; it is an accessory promise to satisfy a debt, provided the principal 
debtor does not, under the conditions required by the negotiable form into which 
the contract is thrown. ‘The nature of a contract depends entirely on the ob- 
ligations it imports ; its form is subordinate to its real character. The law con- 
templates and provides for the case of the modification of the contract of sure- 
tyship by the various conventions of parties, which their convenience may sug- 
gest; but when, in point of fact, the contract is one of suretyship, the: law 
holds the parties to its rules and “principles. Civil Code, 3006, 30144 The 
whole system of accommodation signatures is founded on this principle, 

II. But it is said that the plaintiffs had no concern with the contract between 
the original parties; that the bank appears before the court as the bond fide 
holder of negotiable paper, for which a full consideration has been paid in the 
usual course of business; that both the parties defendant were capable of 
making such paper, and that it is part of plaintiffs’ business to deal in it. The 
counsel has quoted in support of the legal proposition from Angell and Ames on 
Corpora.ions, 3d edit. 234, and 2d Kent’s Commentaries, 290, note a, 5th 
edition. The firstsays: ‘In generul an eapress authority is not indispensable 
to coafer upon a corporation the right to borrow money, to deal on credit, or 
become drawer, ondorser, or acceptor of a bill of exchange, or to be- 
come party to any other negotiable paper. It is sufficient, if it be implied as 
the usual and proper means to accomplish the purpose of the charter.” The 
second says that, ** all corporations, whether public or private, may issue nego- 
tiable paper for a debt contracted in the course of its proper business.” 

Deferring for a moment the consideration of these authorities, but bearing in 
mind the positive limitation contained in each, it is necessary to enquire into the 
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Lovistana question of fact, whether the plaintiffs be bond fide holders of a negotiable in- 
State Baxx .+-ument, without notice. ‘That the bank bought the bonds for a fair price, and 
Quine oe that their purchase was a regular business transaction, is conceded. But in 
paxy._ the body of the bonds, in a separate sentence, are written these words: * In 
conformity with resolutions of the City Council of said Municipality, bearing dates 

on the 29th July and 5th August last.” 

lt appears to be settled, that express notice is not necessary in order to 
charge the holder with what the law considers to be notice of any defect or 
infirmity in the bill itself, so as to let in a defence against a holder for value; 
and it is sufficient if the attending circumstances are of such a positive and 
pointed character as to east a shade on the transaction, and to put the holder 
on inquiry. Lanfear v. Blossman, 1 Annual Reports, 156. Story.on Bills, § 
194. It would seem to be evident and reasonable that, where the endorse- 
ment is by an agent and a person not acting in his own right, and there is a 
direct reference in the body of the instrument to the procuration or authority 
under which the endorsement is made, a person who holds the instrument by 
virtue of the endorsement is charged with notice of the power under which it 
is made. We must therefore consider the plaintiffs cognisant of the resolu- 
tions of the city council of the 29th July, and the 5th of August, and that the 
right to recover depends on the validity of those resolutions, and the acts done 
in virtue of them. 

It is a circumstance which the court cannot permit to pass without observa- 
tion that, no evidence was offered as to the person from whom the bank pur- 
chased the bonds. The important bearing which this fact might have had upon ~* 
the cause is obvious; for, if they were taken from the Navigation Company, 
the bank would be held privy to the original contract ; and, in any view of the 
subject, the equity of the case would be strengthened, if the bonds were pur- 
chased from a stranger to it. 

The defendants having put in issue the bond fides of the holders of the 
bonds, by expressly charging privity and notice of the original consideration on 
which they were issued, the burthen of proof was thrown on the holders under 
the attendant circumstances, and it was incumbent on him to show from whom 
and for what consideration they tookthem. Bailey on Bills, 350. Patterson 

v. Fl » 4 Taunton, 114. Chitty on Bills, 639. The omission of this 

fact, chet view we have taken, has no material effect on the cause. 
. IIL is brings us to the consideration of the question upon which the dis- - 
trict judge decided the cause, and which has been argued at bar, concerning 
the power of the city council to authorize the endorsement and guarantee of 
the bonds. 
’ In the printed argument of the counsel for plaintiffs, the proposition is 
maintained that, the municipality had the power to become accommodation 

, endorsers, and that the legislature itself had placed this construction on its 
powers; and the various acts of the legislature have been referred to, which 
have regulated and defined, at different periods, the powers of the city govern- 
ment of New Orleaus. It is said that the municipality, within its corporate 
jurisdiction, has all the powers which belonged to the muicipality of New Or- 
leans under the french government, and the cabildo under that of Spain. If 
this were so, we should conclude from the examination we have been able to 
give to the subject, that the fact would operate rather as a restriction than an 
extension of the powers of the municipality, provided the limitations imposed 


by the french and spanish laws. wor also considered; but after the legislation 
* 
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we have in our Codes on the subject of corporations, the express delegation of Lovrsiawa 
powers in the original act organizing the city government in 1805, the radical eo 
change in our political system by the transfer of Louisiana from the French Onn ak. 
Republic to the United States, the repeal of the laws of Spain in 1828, and >) 
our settled jurisprudence in relation the political corporations of the State, it 

becomes useless te look for the powers of the municipalities elsewhere than in 

our Code, our legislation, aud our jurisprudence. 

But the charter, which the act of 1805 is called, is express on this subject. 
The thirteenth section, under which this extraordinary pretension is claimed, 
provides, that the estates, whether real or personal, the rights, dues, debts, . 
claims, or property which heretofore belonged to the city, or was held for its 
use by the Cabiklo, the munieipality as existing under the french government, 
or by the municipality then existing, shall be vested in the mayor, aldermen and 
inhabitants of New Orleans—the corporation organized by the aet. But the 
very next section provides, that the legal erdinances of the then existing muni- 
cipality not incompatible with the charter, which shall be in force on the second 
monday of March then next ensuing, shall remain in foree until they shall be 
repealed or altered, and that all the powers at present vested in the mayor and 
municipality of said city shall continue to be vested in them until said second 
monday in March. The former section evidently relates to rights of property 
and privileges incidental thereto, and the latter to political powers, which, after 
the day fixed for there duration, were superseded by the organization which 
the charter created. It remains to consider this organization, in relation to the 
power under whieh the bonds of the Navigation Company were endorsed by 
the officer of the municipality. 

New Orleans, the capital of the province of Louisiana, was a city under the royal 
governments of France and Spain, was created a municipality under the ephe- 
meral dominion of the consulate, and received its political organization from the 
late territorial government of Louisiana. in February, 1805. The act to incor- 
porate the cily of New Orleans, of the 17th of February of that year, like all the 
statutes passed at the commencement of the american government in Louisiana 
—to the honor of their authors be it said—is a model of legislative style, and 
exhibits its intendment with a clearness and precision which renders it impossi- 
ble to be misunderstood. It provides for the civil government of the city, and, 
in general terms, confers powers of administration, and in the various special 
delegations of authority it contains, thereby excludes the idea of any other 
powers being granted than such as the police and the preservation of good 
order of the population require. The powers to conduct the internal affairs 
of the city are ample; but there is no expression which confers any power 
beyond this limit. It prescribes the duties of the principal officers, and desig- 
nates specially the objects for which money may be raised by taxation, as well 
as the objects of taxation. The whole tenor of this act is a delegation of 
power for purposes of municipal administration, guarded by limitations, and 
accompanied by such checks as experience had shown to be wise, expedient, 
and even necessary for the interests of those who were to be affected by it. 

In section 23, of art. 6 of the constitution of 1812, it is provided that :— 
“ The citizens of the town of New Orleans shall have the right of appointing 
the several public officers necessary for the administration and police of the said 
city, pursuant to the mode of election which shall be prescribed by the legisla- 
ture, provided that the mayor and recorder shall be ineligible to a seat in the 
general assembly.” In the act of 1805, before recited, the legislature expressly 
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graze Bam reserved to itself to alter and amend the charter, as it is called, whenever it 


shall be deemed proper. 


Onaime Ra The municipal administration of New Orleans, like the police jury in each 


PaNyY.. 


parish, formed one of the sub-divisions of the internal administration of the 
State, and was absolutely under the control of the legislature. The only 
constitutional power which it possessed was, the right of the inhabitants to 
elect their public officers. The constitution of 1845 recognized this power. 
By the act of March, 1836, the city was divided into three municipalities, and 
each municipality was vested with the rights, powers and privileges within its 
limita. which appertained to the ancient corporation of New Orleans. The 
different acts of the legislature passed between the year 1805 and the division 
ef the city in 1836, we shall notice when we are examining the argument by 
which the claims of the plaintiffs are supported. 

The Orleans Navigation Company was chartered by the territorial legislature 
ef Louisiana, which then consisted of the governor and legislative council of 
the territery of Orleans, in July, 1805, after the act incorporating the city of 
New Orleans. Its object was the improvement of the inland navigation of the 
State—then a Territory, and its powers extended over the whole State; but, 
by an act of the 3d March, 1814, it was restricted in its operation to the im- 
provement of the internal navigation of the Island of Orleans. Its capital was 
fixed at $200,000. 

The Navigation Company have a charter in the proper legal sense of the 
word, and, after the act of the legislative council had received the ratification of 
Congress, there can be no question as to its validity; indeed it has been fre- 
quently recognized in our courts, and also by the legislature of the United 
States. Its powers for its legitimate purpese—that of improving the naviga- 
tion, are mostample. 11 Mart. R. 309. The State v. The New Orleans Navi- 
gation Company, 19 La. 269. 2 Mart. 10, 214. The main object to which the 
operations of the company was directed was the opening of a communication 
between the waters of the bayou St. John and the Mississippi. Possessing 
the canal Carondelet, which terminated in the former, the means of extending 
the water communication to the river was afforded to the company by the gov- 
ernment of the United States, by granting permission to cut a canal in the 
middle of Canal street. All this was within the limits of the city ; and thus 
we have the two corporations with separate and distinct powers, and one oper- — 
ating within the territory and jurisdiction of the other. 

If the acts before mentioned are perused with attention, it is scarcely possi- 
ble to mistake the well defined purpose of the law giver. One was a delegation 
of authority to conduct the administration of a city, and the other a charter to 
improve the water communication within its limits, each as separate and distinct 
from the other as it well could be. And that there should remain no possible 
doubt as to the intendment of each act, a provision is made in the eharter of the 
Navigation Company for an union of interest between the city and the com- 
pany in a certain contingency. Section 14th of the charter provides that, 
‘one hundred shares in said corporation shall be reserved for the Bank of 
Louisiana, and one hundred other shares for the city of New Orleans, provided 
that said bank and said city shall signify their wish to subscribe for the stock, 
within six months from the passing of this act.” This authorized connection 
of the city with the Navigation Company by the permission given of becoming 
a stockholder for a limited number of shares, is mentioned as an argument ip 
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favor of the plaintiffs view of the powers of the municipality so faras concerns Lovistana 
the Navigation Company ; but if it may be considered as of any effect in the — 
way of illustration or argument, it certainly tends to confirm the very reverse. Corea ax 
It shows that the relations of the two corporations, so far from being left to PANY. 
implication, or to the discretion of the administrators of those bodies, were fixed 

by positive law; and, en examining the charters of several companies which 

have an operation within the limits of the city, the relations of the corporation 

of New Orleans with each, have been determined by positive enactment, and 

restricted by limitations, which constitute special delegations of power for 

distinct objects in which the citizens of New Orleans were supposed to have 

an interest. 

To cite those cases which happen to be within our own recollection, we find 
the legislature uniform in the sense we have stated. In 1832, when the Com- 
mercial Bank was chartered for the object of securing a supply of water to the 
city, there is an express authority for the corporation of New Orleans to sub- 
scribe for a certain amount of stock. Laws of 1832, p.160. In the charter 
of the. Gas Bank, which was given for the purpose of lighting the city with 
gas, and in thatof the Draining Company established for draining the swamps in 
the rear of the city, express provision is made to the same effect. Laws of 
1835, pp. 70, 97. The rights of the city in the railways terminating within its 
limits are also expressly provided for, in the charters of these companies. 
Laws of 1835, pp. 8,91. Charters of Nashville and Carrollton Railroad Com- 
panies. See also charter of Lake Borgne Navigation Company. Laws of 1837, 
p- 42. The only just inference from this legislation is that, the relations of 
the corporation of the city with companies operating within its limits are estab- 
lished and regulated by express grants of powers, and itis not consistent with 
that legislation to infer them by implication, 

Having these corporate parties before us we proceed to state the present 
case, which cannot be properly understood without keeping in view the distinct 
and substantive character of each. 

The resolutions of the council of the municipality nominated in the bonds, 
and by virtue of which they were issued, authorized the mayor to endorse 
and guaranty, in the name of the municipality, bonds to the amount of $400,000, 
to be issued by the Navigatiot Company in such sums as the company 
may deem proper, and payable at certain terms from five to thirty-five years, 
bearing an interest at six per cent per annum. On the 2ist of October, 1836, 
two hundred bonds of the Navigation Company of $500 each, were endorsed 
and guarantied under these resolutions, eighty of them were payable in 1861, 
and one hundred and twenty in 1866; they bore interest at six per cent, the 
interest being payable semi-annually. To secure the payment bonds by 
the company, and also the performance of its obligations assu towards the 
municipality, a mortgage was given to the latter on all the real property of the 
company, its franchises, and privileges under its charter. 

The object of the endorsements as disclosed by the resolution of the 
29th of July, appears to have beén the employment of the proceeds of 
the bonds of the company in the united interests of the company and 
the municipality, in advancing the commercial prospérity of the sec- 
tion of the municipality in which the basin and Canal Carondelet are 
located; and, as declared by the resolution of the 5th of August, the object 
was, the improving the navigation of the canal, and the making new works of 
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Lourstana the same nature within the jurisdictidn of the municipality. There are also, 


various other matters in the resolutions and contract between the municipality 
and the company which we have net stated, inasmuch as they do not affect ma- 
terially the sybject uoder consideration. 

The validity of these ordinances, and the binding effect of the acts of the 
government of the municipality under them, are maintained by the counsel for 
the plaintiffs both as to their object and purpose, as well as the form in which 
the object is to be carried opt and executed ; the counsel for the municipality 
contending that the ordinances, both as to purpose and form, are void and of no 
effect, in consequence of the want of anthority jn the government of the mu- 
nicipality to enact them, and that the municipality is not bound by the acts of 
its officers under them. 

In relation to the powers of political corporations, the provisions of our Code 
leave no rgom for doubt. That the powers of those charged with the local 
government of the internal divisions of the State are merely administrative, ex- 
cept in cases in which express guthority is given by law, is a proposition which 
must command universal assent from those who understend our political system ; 
that the same rule applies to cities and towns, mutatis mutandis, is equally self- 
evident. 

Political corporations, says the Code, “are those which have principally for 
their object the administration of a portion of the State, and to whom a part of 
the powers of government is delegated to that effect.”” Art. 420. ‘The officers 
of corporations, by contracting, bind the corporations to which they belong in 
such things as do not exceed the limits of the administration which is entrusted 
to them; their act is supposed to be the act of the corporation.” Art. 430, 
* It becomes necessary for every corporation to appoint some of its members to 
whom the direction and care of its affairs is to be entrusted, under the name of 
mayor, president, syndics, directors or others, according to the statutes and 
qualities of such corporation.” Art. 429. “If the powers of the officers of cor- 
porations have not been expressly determined, they are regulated in the same 
manner as those of other agents.” Art. 430. 

The idea of an unlimited power on the part of the municipal agent over the 
property, capital and Jabor of the constituent, is repugnant to all sound prin- 
pas of civil government, and has neither the authority of precedent or reason 
to support it. The trust exercised by him is, under our Jaws, a mandate 
in its simplest form, and its proper execution is within the reach. of every citi- 
zen of ordinary information, under the direction of common getise and upright 
intentions. By far the greater portion of the self-government of this people is 
the practical working and result of this principle. The government of coun- 
ties and towns of the different States constitute a material and most important 
part r po organization, and the successful operation of the system 
shows how roughly it is understood, and that the unlearned as well as the 
Jearned, under a conscientious consideration of the public interests and within 
the limited circle of deleggted powers, can ensure to those with whose affairs 
they are entrusted peace, order, and good government, The provisions of our 
own Code are so ample and so positive on these subjects, that it might be un- 
necessary to pursue our enquiries further; but in point of fact those provisions 
are the exponents of the law of corporations as it must exist in every well or- 
ganized community under free institutions, and as it is understood thropghout 
the Union. 

The roman law considered communities whose interests were committed to 
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the charge of administrators, as entitled to the rights of minors. Mackeldey, a. 
Droit Romain, §143. Domat, lib. 2, tit. 3, sec. 3, §3, 4. Id. sec. 2, §5. S™*7% BAN* 


Communities have a power of naming magistrates, directors and other ad- — — 
ministrators, who may represent the whole community, and whose resolutions PANY. 
may oblige them in such particular matters as these administrators are properly 
authorized to transact by their charter, or by the powers granted to them by the 
community. Erskines’ Institutes of the Law of Scotland, book 1, tit. vii, §64, 
p- 191. The chief purpose of the institution (municipal corporations) is to 
regulate the internal affairs of the place. They are, by the common law, vest- 
ed with the power of making ordinances or by-laws, for the government of all 
thos e who live there. Willcox on Municipal Corporations, p. 17. 

A municipal corporation has, at common law, few powers beyond those of 
electing, governing and removing its members, and regulating its franchises and 
property. Id. §769. And where a statute invests a municipal body with pow- 
ers contrary to the general rules of law, they must be granted in clear and un- 
ambiguous words; they will not be implied or presumed, and they must be ex- 
ercised according to the strict interpretation of the grant. Id. §12, p. 26. 
Kirk v. Norvill and Butler, 1 D. and East, 124. Inthe ease of Dartmouth . 

' College v. Woodward, the Supreme Court of the United States say: “A cor- 
poration being the creature of the law, possesses only the powers conferred 
on it by the charter creating it, either expressly or as incidental to its existence. 
‘These are such as were supposed by the legislative power to be best calcula- 
ted to effect the object for which it was created.” 4 Wheaton, 636. See 
also Stetson v. Kempton, 13 Mass. 272. Bussey v. Gilmore, 3d Greenleaf, 196. 

It is contended in argument that the municipality has a substantive power to 
make canals throughout its limits, which was conferred by the 16th seetion of the 
act of 1805, which provides that it should be lawfu) for the mayor and city council 
‘‘to cause common sewers, drains, canals, pavements, and bridges to be built and 
constructed in every part of the said city,” &c. In that portion of Louisiana 
which forms the jsland of Orleans every plantation had its canals. and the use 
of the term in that section evidently indicates its object, and carries with it its 
just limitation, Its evideat meaning is, canals for the purpose of draining. Any 
other interpretation cannot be reconciJed with the plain aeceptation of the whole 
sentence ; and al) doubt as to the intention of the Jegislator is removed by the 
grant of the right of making canals for purposes of navigation, made the same 
year, as we have seen, to the Nayigation Company. 

It is urged in argument that, the object intended to be attained by the en- 
dorsement of the bonds was a legitimate one and within the powers of the 
council of the municipality ; that, for this object, having a right to expend the 
funds of the municipality directly, the counci) had an equal right ure the 
same object indirectly, by assisting the navigation company in Going tinstead 
of expending money it could lend its credit, particularly as security then con- 
sidered ample was taken to indemnify the municipality against loss. It can 
hardly be maintained as a legal proposition that, for every act for which an 
agent may expend money for his principal, he can bind his principal in a con- 
tract of suretyship. The two things are so different, that it is difficult on legal 
principles to establish any thing like an approximation between them. The in- 
vestment or expenditure of money, and the loaning of the credit of the prin- 
cipal under the law of mandate, are not governed by the same rules. The 
power of the agent as to the former may be implied and incidental, but in rela. 
tion toghe latter the power must be special, or necessarily implied from the 
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Lovisiaya nature of the mandate. Why was security taken in this case? Because, by 
Ceees Bare the very character of the contract and the nature of the business, the mu- 
we ay Na- nicipality would be exposed to loss, which there was a necessity for providing 

A aol “ against. A recent work on this subject says: ‘* Le mineur ou ses ayucts-cause 
pourront toujours demander l’annulation du cautionnement qu’il a consenti pen- 
dant sa minorité, car c’est un acte qui comporte lésion par sa nature méme.” 
Poncet, du Cautionnement. Suretyship is a contract which carries with it 
lesion by its very nature. 

The open and direct appropriation and expenditure of money by the officers 
of a municipal corporation, has nothing in it in common with the contingent 
and long enduring contract of suretyship. One is a necessary function of ad- 
ministration, and we have not been furnished with any authority, of doctrine or 
precedent, to induce us to withhold eur convictions that the other is not within 
its limits. Certainly there is nothing in this case which affords a reasonable pre- 
text for engaging in such a contract, nor is stronger evidence required of the 
extreme danger and impolicy, to say nothing else, of the conduct of those in 
charge of the affairs of the municipality, in agreeing to Joan the credit of the 
municipality to a company, for double the amount of its capital, which in most 
prosperous times and under a most advantageous charter, had already shown 
itself incompetent to attain the ends of its institution, and thus expose that 
credit to the contingencies of an administration over which they had virtually 
no control, and which the constituency and tax payer had no voice in ap- 
pointing. 

To say that this securityship is aw act of administration in any sound legal 
sense, is an abuse of terms. Nor is it a necessary means of exercising any 
recognized power ; nor is it usual, for on this point we have no evidence, and it 
is the first time we have ever heard of a parallel act on the part of the govern- 

- yaent of a municipal corporation ; nor was it contracted in the proper course of 
the business of the corporation. The case is within none of the exceptions 
mentioned in the authorities quoted from Kent, and Angell and Ames on Cor- 
porations. Story on Agency, § 59 et seq. 

But the question is not in this case, as to the power to bind the municipality 
by becoming a party to a promissory note. The plaintiffs are'not in a situation 
in which they can stand on their rights as the holders of a promissory note 
without notice, but they are before us with no greater rights than the parties to 
the original contract had. The validity of the ordipances of July and August. 
1836, under which the bonds were issued and to which they expressly refer, 
and not the power of the corporation to become a party endorser to the bond, 
is the test of this case. ' 

Article of the Code before cited, established a principle inperative in 
its appl to acts of mandatories of corporations; they bind their princi- 
pals only when they do not exceed the limits of their administration. There 
As no express authority given to the officers of municipal corporatiuns to make 
the contract of suretyship, nor is there any general authority from which the 
power to enter into an engagement like this can be implied, or even fairly de- 
duced, under the plea of usage, necessity, or convenience. or any reasonable 
compatibility with the public interests. Article 43v of the Code provides that, 
where the powers of the officers have not been expressly determined they are 
regulated in the same manner as those of other agents. The power to bind a 
principal to a contract like this, must be express and special ; these are the 
words of article 2966 applied to the authority of an agent to draw, or endorse, 
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bills of exchange or promissory notes. The ordinances therefore exceeded aa 
the power of those entrusted with the administration of the affairs of the mu- my 
nicipslity, for the bonds are nothing but promissory notes, to which the endorse- Com = 
ment of the municipality was to give currency. . PaRY. 

If, under our positive legislation, this act be considered as within the legiti- 
mate power of the government of a municipal corporation, it will be difficult to 
find an act which would be without it, and vain would be the restrictions and 
limitations which the law imposes on public servants, whose control over the 
property and labor of those who appoint them would be absolute and without 
bounds. We do not understand that the fortunes of the citizen are thus at the 
mercy of those who are accidentally in the possession of administrative autho- 
rity, limited and ephemeral ; nor that such a state of things can exist under our 
institutions under which office does not confer omnipotency, and the laws alone 
are supreme, and under their egis minorities must always find protection from 
the arbitrary caprices of power. 

Such being our conélnsions as to the lawfulness of the means employed, let 
us examine whether the plaintiffs’ claims are strengthened by the legitimacy of 
the objects to be effected by the resolutions as avowed and set forth therein. 
Taking the professed object of the contract to be, as cited in the printed argu- 
ment of the counsel for the plaintiffs, for the benefit of the Navigation Compa- 
ny and the municipality, and in order to cause commerce to flourish in that 
part of the municipality in which the canal and basin are located, or to be the 
carrying into more extensive operation the objects provided for in the charter 
of the company, there are certain obvious objections to the exercise of the 
power which result from the exposition before given of the legislation concern- 
ing corporations, and particularly that which is relevant to the municipality and 
the city of New Orleans under its former limits: 1. No such power is given 
in any of the statutes concerning the city government. 2. The express and 
limited powers granted can be held, by no reasonable construction or inference, 
to imply any such power. 3. Nor can itbe implied from the provisions of the 
Code concerning municipal corporations. 4. The legislature has fixed and 
established by law the relations which the municipal government is permitted 
to have with the several corporations operating within the territory of the city. 
5. The legislature has, by special provision in the charter of the Navigation 
Company, determined the interest and Yelations of the city in respect to it. 
6. It is not within any recognized power of municipal administration. 7. The 
selection of the locale in which commerce is to be caused to prosper by the 
loan of the credit of the corporation, is not within the legitimate functions of 
municipal administration; under our theory of self-government, that object is 
held to be best promoted by being left to the enterprize and competition of the 
citizens. 8. The argument by which the power is sought to be maintained 
proves too much: it Would equally prove the right of the city council to bind 
the property of the constituency, by endorsing the bills of an individual, The 
commercial prosperity of a particular quarter of the city would be certainly, 
for a time; promoted, by the establishment therein of thrifty and enterprizing 
merchants and extensive warehouses; but can it be seriously contended that 
a municipal administration has, or ever had, the authority to loan its credit to 
favor that object. 

The idea that the draining of the rear of the city was an object to be at- 
tained by the agreement with the Navigation Company, is evidently an after- 
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Lovwiuna~ thought. As an argument it is suicidal, as it repels the avowed purpose of the 
Srars Baxx ordinances—the improvement of the navigation of the canal and bayou St. 
Oatxzans Na- John. , é' 


to become accommodation endorsers, and this is inferred from the act of 1839. 
It is unnecessary to comment on this act, as it provided that the leans or emis- 
sion of bonds of the municipalities, now authorized by ordinances or resolutions, 
shall not be affected by any of the provisions contained in it. Act of 1839, p. 
96. Nothing can be clearer than that it was the recorded intention of the 
legislature, to leave the subjects of the proviso untouched, and resting on their 
validity and binding force alone. The cases referred to of T'he Municipality 
v. The Theatre Company and McDonogh contain nothing which conflicts 
with any portion of this opinion; on the contrary, we consider the general 
reasoning of the court in beth cases to be in affirmance of it. 

In a suit instituted by the bank against the municipality on a number of divi- 
dend warrants which fell due before thos# now suedij@n, but which were ap- 
pended to the identical bonds discounted by the bank, a judgment was rendered 
in favor of the plaintiffs for the sum of $3,400, which was signed on the 5th of 
March, 1840. Under this judgment, and for that amount, and for other arrears 
of interest which it afterwards paid on the bonds, the municipality caused to 
be seized and sold the property mortgaged, and became the purchaser. The 
sale produced a larger sum than was due to the municipality. This judgment, 
and the satisfaction of it by the defendants, is charged in the petition, and is 
held in the argument of counsel, as repelling or precludifg the defence set up 
in this suit. If this judgment has any effect in this suit it must be as res ju- 
dicata. The enquiry is, therefore, whether the thing demanded is the same in 
both suits, and whether they are founded on the same cause of action. The 
first suit was for interest, and the present suit is for interest subsequently falling, 
due on the same ebligations. The series of bonds held by the plaintiffs was 
not payable until twenty-five and thirty years after date, and the interest of six 
per cent was pa semi-annually. The bonds, as we have seen, were of 
$500 each, and the dividend warrants were, in the margin, numbered, and for 
$15 each, and in such a form as to be separated from the bond without injury 
to it, and bearing the signature of the officers of the Navigation Company, 
who signed the bond. It is obvious then in this contract, er rather in each 
bond, that the interest was not merely an accessory to thé principal debt buta — 
substantive part of it, and constituted a main portion of the value of the bond 
itself, as well as a principal inducement of its purchase by the plaintiffs. 

The text of the roman law, Si in judicio actum sit, usureque sole petite sinty 
non verendum ne noceat rei judicate exceptio. L. 25, ff. de Excep. Rei . 
Judicate, is founded upon the fact that it by no means follows that, because the 
interest is not due the capital is not due. The contract for interest has often 
conditions, independent of the original contract. It may not have been stipu- 
lated, nor at the rate sued for, it may have been paid, been remitted, or pre- 
scribed ; and it is clear that, asa general rule, a judgment in a suit for interest, 
particularly wiien evidenced by a distinct obligation, is not res judicata. But 
if, in a suit for interest, thre validity of the original contract itself is adjudicated 
upon, or in a suiton a portion of acontract which the parties may have divided, 
on the principles laid down in the case of Morton v. Packwood, ante p. 
167, we should incline to the opinion that the judgment in such cases 
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would be conclusive between the same parties. We understand such to be the Louisiana 


jurisprudence of the civil law. Stars 3 Raw 
To constitute the thing adjudged according to the roman jurisconeults io Ontaana Fag 


material things, idem corpus, quantilas eadem, were required, and in incorporeal 
things, idem jus. And the requisite for the res judicata, ub sit eadem res, was 
not taken in its literal meaning, but was understood in its more enlarged sense, 
on prineiples of public convenience. Pothier on Obligations, part 4, ch. 3, §3, 
art. 4, no. 44. Duranton, vol. 13, nos. 464, 469. Pothier, vol. 10, § 144. 
Accordingly a judgment on one year’s arrearages of a rente was held to be con- 
elusive as to arrearages of subsequent years, when the case had been decided 
on the validity of the contract. . Journal due Palais, vol. 2, p. 246, year 1843. 
In the ease of Thevenin and Julien, the Court of Cassation held, that in an action 
on a part of adebt, which was payable in portions of one-fourth, a judgment 
on the first fourth was conclusive as to the balance of the debt—the nullity of 
the obligation having been pleaded. Dulloz, 31, 1, 256. Sirey, 31, 1, 41. 
But where a case goes off on some matter of form, or some technical defect, 
it is obvious that the fact.itself negatives the idea that the causes of action or 
defence were the same, or that the adjudieation was had on the contract ; and 
a case so terminated does not in any sense form res judicata in another suit, in 
which the original cause of action is in controversy. Hughes v. Blake, 1 
Mason, 515. 

In the case in which the judgment pleaded was rendered, the same question 
was raised and argued by counsel, but the judge, though he evidently considered 
the law to be with the defendants, and gave his intimation strongly to that 
effect, in his written opinion, did not feel himself authorized to give the muni- 
cipality the benefit of it, because the matter of defence was not specially 
pleaded, and condemned the defendants. From this judgment no appeal was 
taken, and this defence never was adjudieated upon. 

If we found that this judgment was under our jurisprudence res judicata, 
we should have held the defendants to it with all its consequences. The law 
in this respect makes no distinction between corporations aad natural persons. 
The minor himself when represented is equally bound by the authority of the 
thing adjudged, the sanction of which is founded in the safety of society itself. 
Status reipublice maxime judicatis rebus continetur. Cicero pro Sylia. But 
we do not consider the judgment as forming res judicata, nor that the muni- 
cipality is precluded from making this defence by having satisfied it, nor by the 
acts of their agents, which the counsel consider as an estoppel. All arguments 
by which this view of the subject is supported have for their foundation the 
doctrine of ratification, as existing between principal and agent. 

On all o her questions presented by this case, we have, from the beginning, 
been unanimous. But on that, whether the doctrine of ratification is appli- 
cable to a case like this, we have long differed. Deeming this case a hard one 
upon the. plaintiffs, we have all felt anxious to give effect to their claim ; but we 
have been unable to find any-authority that sustains it, and we have reluctantly 
come to the conclusion that, as this contraet has never inured to the benefit of 
the corporation, it could not have been ratified, either expressly or tucitly, and 

the political body cannot be made responsible for it. 

As stated by the court in the case of Egerton v. Municipality No. Three, 1 
Ann. R. 435, the city of New Orleans is made by the constitution of the State 
one of the permanent functionaries of government; and the laws by which it 
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om fé organized are eminently laws for the preservation of public order. from the 
force and obligation of which individuals cannot derogate by their conventions, 
— Na- ©. C. art. 11. It isthe main characteristic of laws of that description that, 
contracts made in violation of them are absolute nullities, not susceptible of 
ratification.. Lawéfor the preservation of public order, says Dunod, resist per- 
petually and by themselves to the contracts they prohibit, and reduce them to 
naked facts, which can be neither confirmed nor authorized, and from which 
accrues no right, no action, no exception. 7 Toullier, no. 553. 8 Toullier, 

no. 515. Dunod, Prescription, part 1, ch. 8, p. 47. 

If by the acts of the municipality an obligation has been created on its part 
towards the Navigation Company ex equo et bono, the plaintiffs, as creditors 
of the company, may indirectly have the benefit of it; but to what extent we 
have not the means before us of determining. We can only decide that they 
do not establish a right in the plaintiffs to recover in this case. 

In conclusion, we consider that the municipal authority, in passing the 
ordinances before us, transcended the powers vested by law in the council; 
that, even admitting the object of them, to wit, the improvement of the naviga- 
tion of the bayou ani canal to have been a legitimate one, the means adopted 
to effect it were unlawful, unnecessary, not sanctioned by usage, nor justified 
by any reasunable interpretation of powers of administration; that in fact and 
in law the object itself was not within the administrative powers vested in the 
corporation, and that the acts herein examined have created no debt obligatory 
on the municipality. This is the only act of the kind on the part of those en- 
trusted with municipal. government, which, to our knowledge, has ever been 
presented to a court of justice. It has no precedent to palliate it, and in ad- 
hering to those land marks Which the law has established for the direction of 
those entrusted with power over the property of the citizen, we see no danger 
and no injury to any one—nothing but justice for the past, and security for the 
future. 

The functions of the different branches of our State governments under 
their constitutions have been settled in the different States, and a jurisprudence 
has been formed in relation to them which must be considered as the settled 
law of the land. In reference to this system we must examine and construe 
the charters of our corporations, and all grants involving municipal or corporate 
powers. Alchafalaya Bank v. Dawson, 13 La. 497. A corporation, being 
the creature of the law, possesses only those powers which the charter of its 
creation confers upon it, either expressly or as incidental to its very existence. 
That corporations created by statute must depend for their powers and the 
mode of exercising them.upon the true construction of the statute, may be © 
considered as an established rule of jurisprudence, settled by the highest au- 
thority and recognized by our own Code. Runyan v. Lessee of Coster et al., 
14 Peters, 129. Bankof Augusta v. Earle, 13 Id. 584. 

Our duty is to follow it, and to impress on all those entrusted with municipal 
authurity, the necessity of confining their action within its just, lawful and 
well defined limits—the best means of promoting the welfare and prosperity of 
the constituengy, as far as their powers or responsibility is concerned. 

In this case it must be borne in mind that we are adjudicating op the rights 
of the original parties to this transaction as they are presented in, the record, 
without reference to any other interests than those we are called upon to 
decide. 


/ 
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The judgment of the District Court is therefore reversed, and judgment Lovistawa 


rendered in favor of the defendants, with costs in both courts. — 
; Ontgans Na- 
vieation Com- 
PANY. 























TuRNER et al. v.§ Toe Seconp Municipatity or New 
ORLEANS. 






’ The ordinance of the council of the Second Manicipality of New Orleans of 12 March, 1839, 
authorizing the treasurer of the municipality to employ persons to coliect taxes, &c.. and 
providing a compensation therefor in the form of commissions, authorized such commis. 
sions to be charged only on collections made by persons employed by the treasurer. The 
ordinance did not contemplate the allowance of such commissions to the treasurer, as an 
addition to his salary. 

PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Benjamin and Micou, fer the plaintiffs. R. Hunt, tor the appellants. 

The judgment of the court was pronounced by 
Rost, J. This is an action brought by the plaintiffs, as assignees of Thomas 

Sloo, late treasurer of Municipality No. Two. The petition alleges that Sloo 

acted as treasurer from the year 1838 to the month of May, 1846; that, on the 

12th March, 1839, the municipality passed an ordinance by which a commis- 

sion of one per cent was allowed to said treasurer in addition to his regular 

salary, said commission to be calculated on the amount of all notes and moneys 

due to the said municipality, whether for paving banquettes, ground rents, or 

from other sources, and collected or received by said treasurer, said compensa- 

tion being also in addition to a commission upon taxes collected ; that the said 

Sloo, while acting as treasurer, collected large sums of money and large amounts 

in notes and bills due to said municipality, but, through inadvertence, did not 

charge or receive the commissions due to him thereon, amounting to the sum 

of $6,206 79, which the plaintiffs now claim, under an assigament from him. 

The defendants filed a general denial, and afterwards pleaded the prescription 

of three years. There was judgment against them, and they appealed. 

This case turns upon the prepef interpretation of the ordinaace under which 

the plaintiffs claim. Soon after the division of the city into three municipali- 

ties, the Second Municipality passed an ordinance creating the offices of comp- 

troller and treasurer. Among the duties imposed on the treasurer by that 

ordinance was that of collecting and receiving all moneys, notes, or other 

evidences of debt due the municipality. I¢ rendered him responsible for alj 

deficiencies that might arise from neglect, in the revenues from taxes on real 

estate and slaves and ground rents, either in collecting or prosecuting for the 

same, and required him to sign all receipts for taxes and ground rents. For 

the performance of all his duties, the twelvth article of the ordinance allowed 

him an annual salary of $2000. ‘Thomas Sloo went into office under that 

ordinance. 

The primary object of the ordinance of 1839 was evidently to authorize the 

’ treasurer te-employ, at the expence of the municipality, but at his risk, such 

persons as he might think proper, to assist him in his collections. After grant- ° 

ing him that privilege, the same section of the ordinance proceeds as follows : 

The compensation for the collection of taxes on real estate and slaves is here- 
by fixed at two and a half per cent, and on reimbursement of paving and all 
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eee other collections not provided for by existing ordinances one per cent, &c. It 
Brcowp Mum- does not expressly say that the treasurer himself shall receive those commis- 

SIFALITY. — ‘sions, and from this ambiguity arises a question which is of frequent occurrence 
in the interpretation of statutes, that is, whether the latter part of the section is 
a substantive, independent clause, allowing a new compensation to the trea- 
surer for all monies and dues of the municipality coming into his hands, or 
whether it is merejy the complement of the first part of the section, agd as 
such applicable only to the collections to be made by the persons whom it autho- 
rizes the treasurer to employ ; or, in other words, whether the words used in 
the latter part of the section should not be understeod in a restricted sense 
and within the meaning of the ordinance. Dwarris on Statutes, 4 Law Lib. 
717, 764. For the purpose of ascertaining the intention of the city council 
ip that respect, this ordinance must be construed with reference to their other 
ordinances on the same subject matter. 

We have already seen that the ordinance of 1836 made it the duty of the 
treasurer to collect all the dues of the municipality, and that, for this and all. 
other duties assigned to that officer, it allowed him a fixed compensation of 
$2,000 a year. Within a few weeks from the passage of the ordinance of 
1839, under which the plaintiffs claim, another ordinance was passed raising the 
fixed salary of the treasurer from $2,000 to $3,000 a year. This appears to us 
eonclusive that the ordinance of 1839 had not already made to his compensa- 
tion the enormous increase now insisted upon. The opposite construction 
would Jead to unreasonable and absurd consequences, and imply, ou the part of 
the city council, such a wanton didregard of duty, as courts of justice cannot 
presume to have existed. 

We consider the legal construction of the ordinance to be, that the commis- 
sions it allows are only to be charged on the collections made by the persons 
employed by the treasurer. 

It is therefore ordered that the judgment in this case be reversed, and that 
there be judgment in favor of the defendants, with costs in both courts. 








Davipson v, MarruHEws et ux. 





Where the plaintiff in a petitory action claims the benefit of the possession of his vendors, 

their declarations may be proved, on the part of the defence, for the purpose of establishing 
the character and fact of the possession; and this though one of them was the mother of 
the defendant. 


PPEAL fromthe District Court of St. Helena, Penn, J. A. Hennen, for 
the appellant. Ascendants cannot be witnesses for or against their descend- 
ants. C.€..2260. Sheafe,ou the same side. Merrick, for the defendants. 
Ellis and Haynes, for the intervenors. The judgment of the court was pro- 
nouuced by | 
Eustis, G. J. This is an action for the recovery of two slaves. The 
Mefendants and the intervening parties set up title to them as heirs of Jesse 
Vining, sevior. ‘The plaintiff claims them under an alleged transfer from his 
widow. There was a general verdict against the plaintiff, and he has appealed. 
‘The plaintifi asserts his title to them to have been derived from William Sharbert 
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and his wife, who, he alleges, had held said slaves for more than ten years a a 
previous to the sale to him, or had a valid title to them prior to the sale; and etentiee, 


he also claims them under an alleged uninterrupted and peaceable possession 
of himself and those under whom he claims for more than fifteen years, and 
under a judicial partition of the estate of the late Jesse Viniag, senior, in 
the year 182i. 

The plaintiff’s right then is based on two distinct grounds—title under the 
alleged partition of 1821, and continuous possession, adverse to the heirs of the 
deceased, for a term sufficient to create a title. Neither of these are proved, 
and the jury were fully justified in coming to the conelusion they did, in favor 
of the defendants and istervenors. 

Sharbert had married the widow of the deceased, and he undertakes to sell 
the slaves to the plaintiff, in 1841. The benefit of his possession the plaintiff 
elaims, and his declarations and that of his wife were properly received iv 
evidence on the trial of the cause, as establishing the character and fact of the 
possession. The bill of exceptions taken by the plaintiff's counsel to these 
admissions is, therefore, not tenable. 

It has been urged that the plaintiff is entitled te the benefit of the rights of 
the widow of Jesse Vining, senior, in the succession of ber husband, who died 
as far back as 1809, in the parish of St. Helena, which is part of the territory 
between the Perdido and the Mississippi, at that time under the dominion of 
Spain; and that, by the jaws of Spain, she hada fourth of her husband's 
estate, and that, in 1819, she inherited the property ef one of her sons, who 
died in that year without issue. The grounds on which these separate claims 
are contested, and they have been thoroughly examined in the written argu- 
ments of the counsel respectively, we are not under the necessity of examining 
in the case before us. These claims are not presented in the pleadings, nor 
have they been passed upon in the court below; and we think the court 
was authorized in considering them as not involved in the present con- 
troversy; nor do we undertake to say that, under his act of sale, the 
plaintiff is in a situation to avail himself of them. Inthe act of March, 184], 
uader which the plaintiff claims that Sharbert sells—he appears as the ven- 
dor ; a large proportion of the consideration was the payment of his debts, and 
the balance in cash. The wife renounces her tacit mortgage, ratifies the 
sale, and transfers all her rights to the slaves. The parties are called vendors 
in the act, but the wife could not sign her name; and, from the complexion of 
the act, we are not disposed to interfere with a judgment of a court rendered 
on a verdict of a jury of the vicinage, which merely disaffirms the right of the 
plaintiff under it to recover those slaves from the heirs, but necessarily leaves 
the rights of the wife, dependent on the successions of her husband and son, 
unaffccted by their decision. Judgment affirmed. 





Gisson v. SELBY. 


‘The rale that all the parties to a judgment from which an appeal is taken must be made 
parties to the appeal, is only deviated from in the case of merely nominal parties, who are 
withoat interest. 
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Where, on dissolving an injunction, judgment was rendered against’ the plaintiff and his 
surety in solido for interest and damages, and the former appeals. the latter mast be cited 
as an appellee, or the appeal must be dismissed. He is not a merely nominal party. 

The fact that the appellee himself. as a judge, granted the appeal, will not, when in the 
order granting the appeal he expressly declines to waive any of his personal rights as a 
litigant, excuse the omission to cite him. 

Where in the petition for an appeal there is no prayer for the citation of any appellee, the 
omission to issue citations will not be considered as negligence on the part of the clerk. 


PPEAL from the District Court of Carroll, Curry, J. This case was 
argued on a motiou to dismiss. 

Bonford, for the appellant. Gibson is the only party plaintiff, and Selby 
the only party defendant in the present action. Tt is true, the judgment 
dissolving the injunction is rendered against the present plaintiff and his 
surety. But the judgment against the surety is only incidental, and is 
effective in so far only as the principal judgment against the plaintiff can be 
maintained. It is only where a party to the suit, having a real adverse interest 
to the appellant, is not cited, that the appeal will be dismissed. Here the surety 
is neither properly a party to the suit, nor is his interest adverse to that of the 
plaintiff. In the case of Brigham v. Taylor, 2 An. R. 906, it does not ap- 
pear that the plaintiff ’s surery was made a party to the appeal. The objection 
‘was that the real party in the cause, whose interest was adverse to that of the 
plaintiff, was not cited as appellee—an objection which the court properly de- 
termined to be fatal to the appeal. But it was not supposed that the appeal 
was defective, because the plaintiff's surety was not made a party. No case 
has been presented by the defendant to this effect. The practice has never 
beeli to include the surety as a necessary party to the appeal. : 

The ground of dismissal is, that the defendant has not been cited on the appeal. 
The defendant himself signed the order of appeal. Could a citation have 
effected more than the notice derived from his own act, that an appeal had 
been taken. The citation emanates from defendant as judge. Shall the om- 
‘ission of a vain formality—that of the defendant citing himself to appear in the 
appellate court—be deemed essential to the right, of appeal? If the court 
should be of this opinion, it is submitted that this case would justify the same 
action as was taken in9 La. 471, viz: the granting of further time to the ap- 
peliant to cite the appellee. 

Browder, on the same side. 

Selby, defendant, pro se, contended that the appeal must be dismissed. All 
the parties to the judgment below, are not cited. 9 La.471. 12La. 474. 15 
La. 363. 3 Rob. 140. 5 Rob. 225. 11 Wheat. 414. 2 Peters,140. 7 Pe- 
ters, 399. 8 Peters, 268,526. Brigham v. Taylor, 2 Ann. R.906. There 
‘was no citation, nor copy of petition of appeal served on the defendant. C. P. 
581, 582. 14 La. 292. 

Thomas and Snyder, also appeared for the defendant. 


The judgment of the court was pronounced by 

Kine, J. The appellee has moved to dismiss this appeal on the ground, 
among others, that all of the parties contradictorily with whom the judgment 
was rendered have not been made parties to the appeal, and that the appellee 
himself has not been cited. 

Gibson, the appellant, enjoined the execution of a fieri facias, and sought iu 
the same action to annul the judgment under which the writ was issued. The 
injunction was dissolved, and the plaintiff and his surety on the bond were con- 
. demned ix solido to pay interest and damages on the amount of the judgment 
. injoined. Ona motion made in open court an appeal was granted, which was 
not prosecuted. The present appeal has been brought up, on an order granted 
by the judge on an application made by petition. Citations were, therefore, 
necessary. But neither the surety in the injunction bond, against whom judg- 
ment was rendered, nor the appellee have been cited: nor has the appellant 
prayed that they be cited in his petition for anappeal. The settled rule, that 
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all the parties to the judgment appealed from must be made parties to the ap- 
peal, is only deviated from in the instances of merely nominal parties, who are 
without interest. Drew v. Atchison, 3 Rob. 140. 5 Rob. 225. 12 La. 474. 
15 La. 362. Hobgood v. Brown, 2 An. Rep. 323. 

By the act of 1831, (Acts, p. 102,) the surety on an injunction bond is a party 
plaintiff in the suit, and, on the dissolution of the injunction, a judgment in_ 
solido is to be rendered against him and his principal. He is not a merely 
nominal party to the judgment in the present instance, but has an interest in 
having it maintained, so long as he himself is held bound. If we were permit- 
ted to consider the appeal and to reverse the judgment as to the appellant, it 
would still remain in force and might be executed against the surety. It was 
indispensable to the consideration of the appeal, that he should have been 
brought before this court. The reason assigned for the failure to cite the ap- 
pellee, i. e. that he was the judge who granted the appeal, is insufficient to 
excuse the omission. The appellee, in the order which he granted under the 
mandate of this court, expressly declined waiving any of his personal and pri- 
vate rights as a litigant. 

The first appeal was taken in April, 1846, and, as we have said, was not pro- 
secuted. The second was granted in August, 1847. The appellant has thus 
had two years to bring up his appeal, and has not, in our opinion, used the dili- 
gence which entitles him to further indulgence. The failure to issue citations, 
under the prayer of the petition for an appeal, cannot fairly be considered as 
the result of negligence on the part of the clerk. 

Appeal dismissed. 
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SMITH v. McMicken. 


Where a debt due to a partnership had been transferred by a member charged with the 
liquidation of its affairs, but who was without authority to make such a transfer, and 
the other partners subsequently ratify the act, they being thereby estopped from 
questioning the authority of the liquidating partner, any creditor, who by seizing their 
interest in the debt, pretends to hold under them, will be also estopped from question- 
ing it. 

A jadgment creditor of persons who were members of a partnership then in a state of 
liquidation, for a debt not a debt of the partnership, cannot seize under a fi. fa. a 
judgment which was an asset of the partnership, nor acquire any legal rights by seiz- 
ing the interest therein of the individual partners, the defendants in the execution. 

An individaal creditor of a partner cannot seize under a fi. fa. a particular asset of the 
partnership, nor the interest of his debtor in a particular partnership asset. He must 
await the liquidation of the partnership, and, in the meanwhile, seize the residuary 
interest of the partner in the partnership generally, by seizing in the hands of the 
partnership, or of the person charged with its liquidation and representing it. The 
partnership assets are a trust fund for the partnership creditors, who must be paid be- 
fore the individual partners, and consequently their creditors, can receive any thing. 

Partners under our law are not tenants in common, in the sense of that term in the 

english law. 


PPEAL from the District Court of West Feliciana, Penn, J. Pitot and 
Denis, for the plaintiff. Muse, Merrick and Phillips, for the appellant. 
The judgment of the court was pronounced by 


Sever. 
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Supert, J.* In the year 1835, a commercial partnership was established 
__ in New Orleans, under the firm of Peyrour, Arcueil §Co. Itsmembers were 
Sylvain Peyrour, L. R. B. Arcueil, L. A. Barjac,and Wm. A. Dawson. This 
firm went into liquidation in 1839. In that year a new firm was formed under 
the style of Peyrour, Arcueil & Co., composed of the following persons, P. O. 
Peyroux, L. R. B. Arcueil, L. A. Barjac and F. Paul; so that oniy two of 
the partners of this new house, Arcweil and Barjac, were members ef the old 
firm. In 1839, the eld firm of Peyrour, Arcueil & Co. brought suit against 
Farrar and wife, who had been for some years its debters. Judgments were 
obtained. 

In Mareh, 1844,. Arcueil, professing to act under a power ef attorney as 
liquidating partner of the old firm, which power contained no special authority 
to sell the assets, sold and transferred, for a valuable consideration, to Boyle. the 
' judgments obtained by the old firm against Farrar and wife. In the same month 
and year, Boyle transferred the judgments to Smith, the present plaintiff, and 
Smith has subsequently, and during the pendency of this cause, transferred 
them to the Consolidation and Citizens Banks, who are now the real plaintiffs in 
thie action. 

In 1844, Charles McMicken, the presertt defendant, being a creditor of the 
new firm of Peyrour, Arcueil & Co.. obtained a judgment against the new firm 
and its members, P. O. Peyroux, Barjac, Arcueil and Paul. A writ of fieri facias 

ed upon this jadgment, upon which, as appears by the sheriff's return, 
he seized in July and August, 1844, the judgment against Farrar and wife, 
and the rights of the respective members of the new firm of Payrouz, 
Arcueil & Co., the defendants in execution in said judgments. The 
property seized was advertized for sale, and Smith then applied for and 
obtained an injunction in the present suit, alleging his ownership of the judg- 
ments under the transfers by the old firm to Boyle, and by Boyle to himself. 
The defendant answered by a general denial, and also expressly denied that any 
valid and legal assignment of the judgments against Farrer and wife was ever 
made to Boyle, or to any other person. 

Two points upon the merits are presented by the defendant: 2st. That no 
legal transfer from Peyroux, Arcueil and Co. to Boyle was ever made. That 
the transfer made by Arcueil to Boyle was a nullity as to the partnership, and 
as to creditors of the firm or of any individual composing it, because, as liquids- 
ting partner under the power of: attorney, he possessed no authority to alienate - 
the assets of the partnership. 2d. That no notice of the transfer from Peyrouz, 
Arcueil & Co. to Boyle, nor of the transfer from Boyleto Smith, was given be- . 
fore the seizure to the debtors, Farrar and wife. 

I. Evidence was offered to show that the assignment to Boyle enured to the 
benefit of the old firm. But this evidence was excepted to, and was rejected 
‘ by the district judge. Whether it was properly rejected or not, we deem it 
unnecessary to consider. It results from authentic evidence that Arcueil and 
Barjac, the only members of the new firm who were partners of the old firm. 
. recognized and affirmed the transfer to Boyle before McMicken’s attempted 
seizure. They were thus estopped from questioning the assignment by the 
liquidating partner of the old firm to Boyle, on the score of authority under the 
power of attorney; and this estoppel precludes McMicken, who, by his seizure 


of their interests, pretends to hold under them. 


Evstis, C. J., being interested, did not sit on the trial of this case. 
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Il. Upon the question of notice, the record exhibits evidence which leaves 
upon our minds no moral doubt that notice was duly given. But the competen- 
cy of the witnesses by whom it was proved, was excepted to. We are not 
obliged to consider the question of competency, and may disregard that evidence 
entirely. For there is a question which stands before the question of notice, 
and overshadows it. If solved in favor of the plaintiff it will become un- 
necessary to enquire whether notice of the assignment to Boyle was duly given. 
That question is, whether the seizure made by Mc Micken was lawful? Wheth- 
er upon an execution against certain members of the old firm of Peyrouz, 
Arcueil §& Co. for a debt not the debt of that firm, McMicken could seize the 
judgment which was an asset of the old firm, or even acquire any legal right by 
seizing what is termed in the sheriff’s return, the interest of the individual 
partners, who were defendants in the execution? If such seizure was unlaw- 
ful and conferred no right upon the seizing creditor, it obviously follows, that 
Me Micken has no right to discuss the question of notice as affectiug the 
transfer. 

For the proper consideration of this question, which propounded in its 
simplest form is, whether a creditor of a partner can seize a particular asset ot 
the partnership, or even what he chooses to call the interest of his debtor in a 
particular partoership asset, it is necessary to consider briefly the nature of the 
contract of partnership, and the consequent character of partnership property 
ard the rights of its members. By such a course of enquriy we will be enabled to 
ascertain the true purport of the expression, * the share of any partner,” which 
article 2794 of the Code, permits to be seized and sokd to sutisfy his individual 
creditors. 

Our Code has defined a partnership to be, a synallagmatic and commutative 
contract, made between two or more persons, for the mutual participation in the 
profits which may accrue from property, credit, skill, or industry, furnished in 
determined proportions by the parties. Art. 2772. This definition, for the pur- 
pose of our present enquiry, is substantially the same as that found in the Code 
Napoléon, and that given by Pothier. It accords with the civil law as present- 
ed by Domat, who defines partnership to be a covenant by which two or more 
persons unite in carrying on some commerce, some work, or some other bus- 
iness, that they may share among them all the profit or loss which they may 
have by the joint stock which they have put into the partnership. He cites 
the principle of the roman law—Sicuti lucrum, ita damaum quoque conmune 
esse oportet. And if we look to the common law writers, we find in the gen- 
eral theory a substantial harmony with our own, with the French, and with the 
civillaw. It is a contract, says Chancellor Kent, of two or more persons to 
place their money, effects, labor, and skill, or some or all of them in lawful 
commerce or business, and to divide the profit and bear the loss in certain pro- 
portions. See Code Napoléon, art. 1832. Pothier, Contrat de Societé, p. 1. 
Domat, book 1, title 8, sec. 1, §1. 

Being, in every jurisprudence with which we are acquainted, considered as 
taking its origin in the contract of the parties, and each partner being bound to 
respect and fulfil the contract, it is obvious that no person claiming to hold under 
any of the parties. after the formation of the partnership, can derive any legal 
right or benefit through a violation of that contract. It is also to be ovserved 
that a participation of-ihe profils is of the essence of partnership. But profits 
are the excess of gain over loss. From these essential characteristics of the 
contract, as exhibited by the very definition of our Code, and by its other pro- 
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visions upon this subject, there results a principle which is consecrated by the 
jurisprudence of centuries, and rests upon authority too high to be questioned, 
The partnership once formed and put into action, becomes, in contemplation of 
law, a moral being, distinct from the persons who compose it. It is a civil 
person, which has its peculiar rights and attributes. Une personne fictive et 
morale séparée des associés. Ficte cujusdam persone vicem obtinet. See the 


_ authorities cited in Troplong on Part. §68, &c. Hence, therefore, the partners 


are not the owners of the partnership property. The ideal being thus recog- 
nized by a fiction of law, is the owner; it basa right to control and administer 
the property, to enable it to fulfil its legal duties and obligations; and the respec- 
tive parties, who associated themselves for the purposes of participating in the 
profits which may accrue, are not the owners of the property itself, but of the 
yesiduum which may be left fromthe entire partnership property, after the obli- 
gations of the partnership are discharged. 

This distinction between the partnership as an abstract ideal being and the 
persons who compose it, is illustrated by rules so familiar that it would be an 
unnecessary waste of time to argue in their defence. Thus the failure of the 
partnership does not involve the failare of its members. The creditor of a 
partner, who is at the same time the debtor of the partnership, would not,when 
sued by the partnership, be permitted to plead the debt die to him by the for- 
mer in compensation. So a member of the partnership, sued by his individual 
creditor, could not plead in compensation a debt due by his creditor to the firm. 
Ward v. Brandt, 11 Mart. 331. Terran v. De Lastra, 2 La. 326. Pardessus, 
part. 4, tit. 1, ch. 1, sec. 3. Soit has been held in France that the wife’s 
tacit mortgage does not attach upon real estate belonging to the firm. Dalloz, 
Hypothéque, p. 166. 

From these principles we think it fairly results that, the individual crediter 
of a partner cannot: seize a particular asset the property of the partnership, 
nor even the so called interest of the partner in it, under the pretext that his 
debtor has an undivided interest in it. He must await the liquidation of the 
partnership, and, in the mean while, luy hold of the residuary interest of the part- 
ner in the partnership generally,by levying a seizure in the hands of the partner- * 
ship, or the person charged with its liquidation and representing it. Such is the 
opinion expressed by T'roplong, who is sustained by the authority of Pardessus. 
Le créancier particulier d’un associé ne peut donc faire saisir les effets et autre 
choses formant l’actif de la société, sous prétexte qu’une partie indivise en 
appartient a son débiteur. 11 doit attendre Ja liquidation, se borner A former 
des oppositions susceptibles de conserver ses droits, et exercer ceux de son 
débiteur, dans le partage des profits. Pardessus, Droit Commercial, part 4, 
tit. 1, ch. 1, sec. 4. 

If a contrary doctrine were recognized, it would not only clash with the 
contract of the partners when they entered into the partnership, and with the 
essential rights and attributes of the partnership, but in practice would Jead to 
a confusion which might prove inextricable. If numerous creditors of the 
partners lay seizures in the hands of various debtors of the partnership, thus 
entangling perhaps its only assets, -how is the partnership to be liquidated? 
The partnership assets are a trust fund for the partnership creditors, who are 
to be paid before the respective partners, and, by consequence, their creditors 
can recéive any thing. But the duty of the partnership is frustrated, and may 
become utterly impracticable, if its control over its own property is wrested 
from it. Such a state of things would enable the creditor of the partner to do 
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what the partner could not himself do. It would be in direct conflict with the 
spirit of that provision of the Code which says that, “ every partner may make 
use of the things belonging to the partnership, provided he employs the same 
to the uses for which they are intended, and he does not use them in such a 
manner as to prevent his partners from using them according to their rights, or 
against the interest of the partnership.” Art. 2841. 

If doubts have existed on this subject in our courts, and the practice has 
grown up of seizing the assets of the partnership, instead of seizing the resi- 
duary interest of the partner in the hands of the partnership, it has arisen from 
looking to the english authorities as laid down by the courts of common law 
jurisdiction; authorities which we cannot follow on this subject, without break- 
ing down on our own jurisprudence. R 

In For v. Hanbury, Lord Mansfield said: « If a creditor takes out execu- 
tion against one partner, as in Salk. 392, the vendor would be tenant in com- 
mon.” In Haydon v. Haydon, Salk. 392, Lord Holt said: * The sheriff 
must seize the whole and sell a moiety thereof undivided, and the vendee will 
be tenant in common with the other partner.” This doctrine rests upon a basis 
which is certainly false under our system, to wit, that partners are tenants in 
common. And even in England the courts of common law have, in later times, 
become alarmed at this doctrine, and doubted its correctness. In Burton v. 
Green, the defendant was sued for a false return of nulla bona. It was proved 
that the defendant in execution had a one-third share in a colliery, where there 
were goods and fixtures belonging jointly to him and his partners to more than 
three times the amount to be levied under the execution; and it was contended, 
on the part of the plaintiff, that the sheriff should have levied on this joint pro- 
perty to the extent of one-third. The defence was that, partnership property 
could not be seized under a writ of fieri facias sued out against one partner 
only; and that, even if it could,a commission of bankrupt had been sued out 
against the debtor, and the property in the goods had passed to the assignees. 
Lord Tenterden, among other remarks, said: “I am not quite satisfied as to 
the interest which the sheriff might have sold under the execution. There is 
great difficulty in making the sheriff a tenant in common with the partners.” 
3 Carrington and Payne, 306. See also the opinion of Kent, Chief Justice, in 
Wilson & Gibbs v. Conine, 2 John. 281. 

Weare of opinion that Mc Micken took nothing by his seizure either of the 
judgment, or the so called interest of Arcueil and Barjac in it. 

Judgment affirmed. 








Succession oF HarrE.LL. 


Notes not payable to order or bearer, are subject only to the prescription of ten years, estab_ 
lished by art. 3508 for personal actions generally. 

It is not neceessary ¢o interrupt prescription, that the acknowledgment of a debt should be 
in writing, nor that it shoald be made in the presence of the creditor. C.C. 3486, 3517. 
The owner of a note due by a solvent succession is entitled to legal interest from the death 
of the debtor, though there was no stipulation in the note for the payment of interest 

C. P. 989. 
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PPEAL from the District Court of East Feliciana, Boyle, J. Delee, for 

the appellants. The admissions of the deceased were insufficient to inter- 

rupt prescription. 9 La.562. 10 La. 569. 5 La. 205. 3 Mart. N.S. 707, 
Merrick, contra. The judgment of the court was pronounced by 

Kine, J. The administrators of James M. Harrellygeceased, filed an account 
of their administration of his succession, which was opposed by Cassandra Har- 
rell, who alleged that she was a creditor of the deceased for the amount of three 
promissory notes, and that the administrators refused to pay her demand, or 
to recognize it in the account presented. She prayed to be placed upon the 
account as a creditor, and for a decree ordering her to be paid in due course of 
administration. The administrators, in their answer, neither admit nor deny 
the execution of the notes, but hold the opponent to strict proof of the signa- 
tures of the deceased; they deny that the notes have ever been legally pre- 
sented, or that they have been admitted by any person having authority to do 
so: and they further plead that the notes have been prescribed by the lapse of 
time. The opposition was sustained in the court below, and a judgment was 
rendered in favor of the opponent for the amount claimed, with interest from 
the death of the deceased ; and the administrators have appealed. 

I. Itiscontended that, the execution of the notes has not been sufficiently 
proved, A witness swears that he has frequently seen the deceasec write, and 
sign his name, and thinks that the signatures to the notes are his. It is true, that 
the witness does not declare that he knows the signatures to be genuine, nor 
could hé have sworn to more than his belief of their genuiness from his know- 
ledge of the hand writing of the deceased, without having seen him execute 
the notes, or heard him acknowledge his signatures. C. P.325. 2 Greenleaf 
on Ev. s. 576. This testimony, however, is supported by proof of repeated 
aeknowledgwents of the deceased to different persons, that he owed the oppo- 
nent three notes, corresponding in amount with those claimed, and these ac- 
knowledgments were continued to within a few days of his death. We think 
that the execution of the notes has been satisfactorily proved. 

II. The ground principally relied upon by the appellants is prescription. Two 
of the notes ere not drawn payable to order or bearer, and are consequently 
only subject to the prescription of ten years, applicable to personal actions gen- 
erally. C.C. 3508. One of them matured on the Istof March 1837, and 
the other on the Ist of March, 1838. The third note is payable to order, and 
matured on the Ist of January, 1840. The plaintiff’s opposition was served 
on the 9th of June, 1847. Thus more than ter years elapsed between the 
maturity of the first note and the judicial demand, and more than five years 
elapsed between the maturity of the third note and the service. The oppo- 
nent relies on acknowledgments of the debt made by the deceased and 
by his executors, to show interruptions of the prescription with regard to 
both notes. 

The overseer and manager of the deceased says that. he held a conversation 
with the deceased in relation to the notes in controversy, in February, 1844. 
The deceased was about to absent himself from the State, for the restoration 
of ‘his health, which was delicate. He said that he owed the opponent three 
notes amounting to about $1,700, and that he wished to make a large crop for 
the purpose of paying them. The notes were not exhibited to the witness 
when the. conversation was held, but he saw them during the same year in the 
possession of the opponent. “The opponent was not present at the conversa- 
tion. It was a conversation in reference to the business of the deceased, which 
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‘ 


he was giving in charge to the witness. Two other witnesses state that the Suomen 


deceased tgld them repeatedly, in 1844, that he was indebted to his mother, the 
opponent, by note, for money borrowed, and spoke of his desire to pay the 
debt, but mentioned neither the number nor the amount of the notes. The 
last admissions of the debby the deceased, were made during his last illness, 
a few weeks previous to his death. He then spoke of it as being due on notes 
in the possession of his mother. This testimony leaves no reasonable doubt, 
that the repeated acknowledgments of the deceased were mude with reference 
to the notes now in controversy, the number and amount of which he described. 
They are distinct acknowledgments of a specific debt, made before prescription 
had been completed on either of the notes. The objection urged that the ac- 
knowledgments were merely verbal, and not made in the presence of the 
creditor, and therefore did not interrupt prescription, are untenable. Our Code 
neither requires that the acknowledgments of the debt ehould be in writing, 
nor that it should be made in the presence of the creditor, in order to inter- 
rupt the prescription. C.C. 3486, 3517. Erwin v. Lowrey, 2 An. Rep. 315. 

We think that the interruptions of the prescriptions pleaded, by repeated 
acknowledgments of the deceased, have been clearly established. It therefore 
becomes unnecessary to enquire into the effect to be given to the recognition 
of the notes by the administrators, or to consider the evidence in relation to 
the credits endorsed upon them. 

The judge did not err in allowing interest from the date of the testator’s 
death, on athe two notes which stipulated for no interest. C. P. art. 989. 

Judgment affirmed. 


, 





Cxiark v. Toe State Bank or ALABAMA. 


A judgment creditor is not bound to resort to a revocatory action before seizing property, 
which he believes to belong to his debtor, and to be held by a third-person under a sima* 
lated sale. If opposed in the excution of his writ, he will be allowed to show the transfer 
to be simulated ; but to authorize sath proof, when the possessor avers that he is the owner 
and exhibits a title, simulation must be specially alleged in the answer. The possessor 
must be informed by the pleadings of the attack to be made on his title, or testimony to 
establish its simulation will be inadmissible. 


PPEAL from the District Court of Carroll, Copley, J. Short, for the 
plaintiff. Harmon, for the appellants. The judgment of the court was 
pronounced by 
Kine, J. The sheriff seized a slave in the possession of the plaintiff, under 
an execution issued upon a judgment obtained by the Bank of Alabama against 
T. J. Couch. Clark instituted this suit to enjoin the writ, alleging that he was 
the owner of the slave seized, by a title derived from Jordan. The answer 
of the bank was a general denial of all the allegations in the plaintiff's petition, 
and of the plaintiff's right to sue out an injunction. Upon these pleadings the 
parties proceeded to trial. The defendants offered to prove that, the sales of the 
slave seized, by Couch to Jordan, and by Jordan to Clark, were fraudulent and 
simulated. The testimony was objected to, and excluded, on the ground that 
it was inadmissible under the pleadings; and the defendants took a bill of ex- 


ceptions. The plaintiff having exhibited a title under private signature ac-— 
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panied by possession, the judge perpetuated the injunction, without pre- 


Srere Bawx Jt to-the right of the defendants to seek the recision of the agle on the 
OF ALABAMA. ground of fraud or simulation in a direct action, and the defendants have ap- 





pealed. - 


The judgment creditor is not bound to resort to @revocatory action before 
seizing property which he believes to belong to his debtor, and to be held bya 
third person under a simulated sale. We have repeatedly held that, in such 
cases, the creditor may disregard the pretended title and seize, and that, in the 
event of being opposed in the execution of his writ, he will be permitted to 
show the transfer to be simulated and unreal. Wright v. Chambliss, 1 Ainn. 
Rep. 262. Jdobgood v. Brown, 2 Ann. Rep. 324. But in order to authorize 
the introduction of such proofs, simulation must be specially alleged in the an. 
swer, when the possessor of the property seized avers that he is the owner, 
and exhibits title in support of his alleged ownership. He must be informed 
by the pleadings of the intended attack to be made upon his title, that he may 
prepare for his defence., No such notice was given by the pleadings in the 
present instance, and the judge did not, in our opinion, err in rejecting the 
testimony offered. Judgment affirmed. 


‘ 





Haut et al., Syndics v. Nevitx et al. 


A motion to dismiss on the ground of informality in the mode of bringing up an appeal, must 
be made within three judicial days after the filing of the tecord. 

A sale of a tract of land, which is described by its name and ascontaining a certain number of 
acres, is not a sale per aversionem, the property not being designated by adjoining tracts, 
nor sold from boundary to boundary. 

A purchaser at a judicial sale is not protected in the case of a mere redhibitory vice ; but 
where there is a deficiency in the quantity of land sold, the purchaser at a syndic’s sale 
is entitled to a proportional diminution of the price. C. C. 2598, 2599. His rights are not 
as broad as those of an ordinary vendee, who may have the entire contract rescinded in 
case of partial eviction, where the part from which he is evicted is of such consequence 
relatively to the whole that he would not have purchased without the part from which he 
has been evicted. C. C, 2487, 

The sale of the property of another is null; and in such a case eviction by judicial authority 
is not required to entitle the purchaser to relief. C. C. 2427. 

Where the purchaser was aware, at the time of the sale, that the thing gold belonged to 
agether, art. 2427, by implication, refuses him damages in case of eviction ; but it does not 
affect his right to recover the price. That right exists though the purchaser was aware 
that the thing sold belonged to another, unless excluded by express stipulation, or unless 
the purchaser bought expressly at his own risk and peril. C. C. 1960, 2481. 


PPEAL by the defendants from a judgment of the District Court of West 
AL ecu. Penn, J. There was a motion to dismiss this appeal, on 
und that one of the defendabts had given no appeal bond. Phillips and 
Ratliffgfor the plaintiffs. Moise, Merrick, and Brewer, for the appellants. 
The judgment of the court was pronounced by 
Survems, J. There is a motion to dismiss the appeal as to one of the de- 
tendants? Jt comes too late, not having been made within three judicial days 
after the record was filed. See OReilly v. McLeod, 2 Ann. Rep. 138. 
wPhis suit is upon notes given for the price of land, and the defendants resist 
the payment upon the ground of a deficiency in the quantity. They ask the 
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recision of ths sale, or, at least, a reduction of the price. The land was ad- 
judicated to the defendant Stephen Nevill, at a syndic’s sale of the edtate 
of the insolvent, Dunbar, by the following description: ‘‘ One tract of land 
called the Posey tract, containing four hundred acres.”” This was not a 
sale per aversionem, the property not being designated by adjoining tracts or 
tenements, nor sold from boundary to boundary. 

The deficiency alleged is one hundred and sixty acres, being more than one 
twentieth. Itis said that purchasers at syndic’s sales obtain only the right, 
title, and interest of the insolvent, and cannot refuse to pay the price bid, unless 
they are actually evicted, or a disturbance is apprehended. We are ref 
to articles 2180, 2597 and 2598 of the Civil‘Code. In the case of mere i- 
bitory vices, the purchaser at judicial sale is not protected. But where there 
is a deficiency of quantity, as is alleged in the present case, the purchaser at a 
syndic’s sale is entitled to the same relief as an ordinary purchaser. See 
Davenport's Fleirs v. Fortier, 3 Mart. N. S. 697. We proceed therefore to 
the consideration of the alleged deficiency, and of the gitle of the insolvent. 

Dunbar surrendered a tract of land called the Posey tract, which was stated 
in his bilan as containing four hundred acres. He purchased a tract of Mar- 
garet Posey of two hundred and forty acres, the title of which is not disputed, 
and the deed then declares: * It is un@@¥stood by the aforesaid parties agreeing 
that the improvements purchased by the said Margaret Posey from Wylie 
Moore, and by said Moore from Francis Marks, are included in thig transfer, 
the above improvements being probably public land.” The tract bas been sur- 
veyed under an order of court. There are two hundred and forty acres, of 
which the title was in Dunb@r ; but the residue, one hundred and sixty acres, 
has never been severed from the public domain. The plaintiff's counsel ac- 
knowledges, in his brief, that Dunbar was, to that, extent, the transferee of 
what he terms a settlement right. 

No purchase having ever been made of the United States, the syndic’s sale 
of this tract, so far as it involves the public land, namely, one hundred and sixty 
acres, was the sale of the property of another, and consequently null. The pos- 
session of Dunbar, and by consequence that of the defendants, acquired from the 
syndic, was a trespass.upon the public domain. That possession did notdivest, 
nor affect, the title of the United States. In a case like the present a regular 
eviction by judicial authority is not required, to entitle the purchaser to relief. 
See Civil Code, 2427. Pepper v. Dunlap, 9 Rob, 289. 

Evidence was offered at the trial to prove that, prior to his purchase, 
Nevill knew that the title to the one hundred and sixty acres was defective. 
This testimony was immaterial, and was properly rejected. It would not 
debar the defendant from resisting payment pro tanlo. It is true, article 
2427 of the Code, by implication, refuses damages, when the buyer was. 
aware of such ownership; but it does not affect in such a case the right of 
relief as to the price. That right exists even where there was know 
on the part of the buyer, unless excluded by a stipulation of non- 
and where the purchaser has expressly bought at his own risk aniiiperil. 
See C. C. 2481, 1960. Code Napoléon, 1599, 1629, 1630. Duranton, vol. 
16, § 362. Troplong, Vente, § 482. Such also appears to have been the 
doctrine of the civil law. 

But although the defendant is entitled to relief, his rights are. not as broad 
as those of an ordinary vendee. The latter may have the entire contract 
rescinded in case of partial eviction, where the evicted part of the thing 
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dh. sold is of such consequence, relatively to the whole, that he would not have 
Nev. Pufehased it without the part from which héis evicted. C. C. 2487. But 
the purchaser at a judicial sale, is entitled to a proportionate diminution 
only. C. C. 2598, 2599. C. N. 1636. Pailliet, Manuel de Droit Frangais. 
‘ The testimony does not furnish us the means of making the reduction of 
' price, and the cause must be remanded. 
As further testimony will probably be offered with regard to the mortgage 
| in favor of the Bank of Louisiana, we express no opinion on that branch 
of the case. 
It is therefore decreed, that the judgment of the District Court be"¥e- 
versed, and that this cause be remanded for further proceedings according 
to law, the plaintifis paying the costs of this appeal. 


. ¢ 
VAUGHAN et al. v. CuristTIne et al. 


A sale made without the formalities prescribed by law, by a tutor, of the immovables of his 
pupil, is absolately null; but may be ratified by the minor, after majority, expressly or by 
implication. P 

All absolute nullities resulting from defects of form fe embraced within the general provi- 
sions of aft. 3507 of the Civil Code. 

Absolate nullities are of two kinds: those resulting from stipulations derogating from the 
force of laws made for the preservation of }public order or good morals, and those estab- 
lished for the interest of individuals. The former are susceptible of ratification, and 

e the prescription of five years, under art. 3507 of the Code, is inapplicable to them ; but 

oe 4 if, by sabsequent dispositions of law or by the succession of time, such stipulations cease 

, to be illegal, they may from that time be ratified, and become subject to the prescription of 
art. 3507. Thas the partition of a succession made before the succession is open, may 
become valid by ratification, or by lapse of time, after the opening of the succession. But 
in relation to absolute nullities established in the interest of individuals, the rule is, as to 
onerous contracts, without exception, that the party in whose favor they are established 
: may ratify the contracts, either expressly or impliedly. 

. . In all cases of executed contracts susceptible of tacit ratification, a presumption of ratifica- 

tion juris et de jure, results from silence and inaction during the {time fixed for prescrip- 


tion. 

Where one who had caused herself to be appointed a tutrix, takes] possession, by virtue of 
her appointment, of slaves belonging to her pupil, converts their labor to her own use, and 
when called upon to account denies the existence of the trust, contests the title of her 
pupil to the slaves, and claims as her own the fraits of their labor, she will not be aliowed 

* 2 commissions on the amount recovered from her for the hire of the slaves, which cannot be 
, considered, within the meaning of art. 342 of the Civil Code, as revenues accruing to {thé 
minors through her care and labor. 


PPEAL from the District Court of East Baton Rouge, Burk, J. Stirl- 
ing, Collins and A. M. Dunn, for the plaintiff, as to the plea of prescrip- 
ited C. C. 3507. 3 Rob. 316. G. S. Lacey, for the defendants and 
nor, appellants. The judgment of the court was pronounced by 

, J. The plaintiff sues her tutrix, and the husband of the latter, as 








co-tutof, tocompel them to render an account of the’tutorship, and to deliver 
certain slaves belonging to her, together with the fruits produced by them, 
pending hér minority. The defendants filed an exception, which was proper- 
ly overruled,jand subsequently answered to the merits, specially denying the 
tutorship, and’ the possession of any property belonging to the plaintiff, and 
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averring that she has no title to the slaves claimed by her. They further 
claimed in reconvention the sum of $5,117 12, according to anaccount an- 
nexed to their answer, alleged to be due them partly by the plaintiff, and partly 
by her deceased mother, whose succession she has accepted. 

On the day on which this answer was filed, Frances B. Cooney, a sister of the 
plaintiff’s mother, intervened, alleging that the plaintiff set up title to and 
sought to recover the slaves mentioned in her petition in right of her mother, 
Mary Mathilda Vaughan, deceased, whose euly heir she is; that the said 
Mary Mathilda Vaughan and the intervenor were both daughters of John Coo- 
ney, also deceased ; that the said Cooney left at his death five children; that an 
informal partition in writing of the property left by him was subsequently made, 
between the surviving widow and the heirs under the authorization of the Court 
of Probates, and that the negroes claimed were assigned by this partition to 
the plaintiff’s mother, who took possession of themat the time. The interve- 
nor alleges eight grounds of nullity, arising from defects of form, in the act of 
partition, and the judicial proceedings had in relation thereto. She prays 
that the partition may be declared null and void, and that the slaves claimed by 
the rlaintiff be restored to the succession of her father, to be hereafter divided 
and disposed of, accordingto law. The plaintiff, in-her answer to the petition 
of intervention, pleaded the ratification of the partition by the intervenor, and 
the prescription of five years, unger art. 3507 of the Civil Code. 

The judge of the first instance held that he had ue jurisdiction of the in- 
tervention, ratione materie. We are not apprized of the existence of any law 
limiting his jurisdiction in cases like this. We consider the intervenor to have 
been properly before the court, and the plea of prescription filed against her 
claim will be first noticed. 

Her counsel does not deny that more than five years had elapsed from the 
time she attained the age of majority te the filing of her petition in interven- 
tion, and is willing to concede that, if the informalities alleged against the par- 
tition were merely relative nullities, the prescription pleaded would bar her 
action. But he contends that the nullities alleged are absolute nullities, to 
which the short prescription does not apply. He cites, amongst other authori- 
ties in support of his position, a passage from Toullier, in these words: *“ La 
vente sans formalités, faite par- le tuteur, des immoubles de son pupille, est 
absoliment nulle.” Vol. 8, no. 508, Parised. Such isand has ever been the 
law; but the counsel overlooks the distinction that there are absolute nullities 
of different kinds, and that all absolute nullities arising from defects of form 
come within the general provisions of art. 3507. 

The distinction which exists in relation to absolute nullities is broad and easi- 
ly defined. If the contract is tainted with a nullity resting ov motives of public 
order or having its origin in the respect due tu good morals, if it be one of the 
conventions prohibited by art. 11 of the Code, it is an absolute nullity, to which 
the law perpetually resists ; it is not susceptible of ratification, and the 
scription of five years is inapplicable to it. A contract by the futher or the hus- 
band to surrender the paternal or the marital power—an obligation to pay 
money for the commission of a crime,or for doing an immoral act—the partition 
of a succession made before the succession is open, are instances of such eon- 
ventions ; and even in those cases, if, by subsequent dispositions of law or by 
the succession of time, the obligation ceases to be illicit, it may, from that time 
be ratified, and become subject to the short prescription. Thus, for instanep, 
the partition of a succession made before the succession was open, may become 
42 
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valid by ratification, or by lapse of time, after the opening of the succes- 


The other class of absolute nullities are those established for the interest of 
individuals, and in relation to these the rule in onerous contracts is, without 
exception, that the party in whose favor they are established may render valid 
the acts in which they are found, by his ratification express or implied. Toul- 
lier cites as one of the absolute nullities of this class, the very case relied on 
by the intervenor’s counsel—the sale of the immovables ef the minor by his 
tutor. That sale, he says, is null—absolutely null; and yet the minor after he 
bpcomes of age may ratify it, not only expressly but tacitly. 

“En un mot,” continues the same auther, ‘nous ne connaissons point de 
nullité fondée sur l’intérét privé qui ne puisse étre réparée par la ratification 
expresse ou tacite. Le vice le plus absolu des conventions, le défaut ou la 
non-existence du consentement, peut néanmoins étre réparé par la ratifica- 
tion, soit expresse, soit tacite.” 8 Toullier, nos. 515, 518. 7 Toullier, nos. 


$83, 559. 


Tn all executed contracts, which under this view of the law may be tacitly 
ratified, a presumption juris et de jure of ratification, results from silence and 
inaction during the time fixed for prescription. The informalities alleged by 
the intervenor in this case have been cured by lapse of time, and she has no 
claim to the slaves in controversy. The pleasof ratification appears to us to be 
also fully sustained. But it is unnecessary to go at large into am examination 
of it. 

The judgment of the court below has given the plaintiff the slaves claimed, 
and the sum of $973 76, the balance of the hire of said slaves, after deducting 
therefrom so much of the indebtedness of the plaintiff and her mother to the 
defendants, as has been legally proved. The judge has given us the estimates 
upon which the judgment rests, and we are satisfied that he has done justice 
between the parties. 

The defendant alleges that commissions should have been allowed to her on 
the income of the plaintiff. The tutor is bound to administer the property of 
the minor honestly for his use, and to credit him annually with the revenues it 
produces. When he does this, he is entitled to a commission of ten per cent 
6p those revenues, as 2 remuneration for his care and labor. C. C. art. 342. 

this case, the defendant caused herself te be appointed tutrix of the plain- 
ff, took possession of the slaves claimed, by virtue of that appointment, con- 
verted their labor to herown use and benefit as long as she could, and, when 
called upon to account, denied the existence of the trust which she had sworn 
faithfully to discharge, contested the title of her ward to the preperty, claimed 
as her own the fruits it had produced, and set up a claim in reconvention, niore 
thap half of which is utterly unfounded. She has placed herself before the 
court not as an administrator, butas a spoliator. The amount recovered from 
her is not revenue accruing tothe minor through her care and labor. Under 
this state of facts, the court below did not err in refusing to allow the commis- 
sions claimed. ‘l'his case materially differs from that of Aubicv. Gil, cited in 


argument. 7 Rob. 50. Judgment affirmed. 
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Dvusroca v. Her Hussanp. 


In an action by a wife against her husband for a separation of property, intervenors are 
entitled te the delay necessary to cite the original parties, and for them to answer, 
though the effect may be to retard*the action. . 

Where an intervenor in an action between a husband and wife for a separation of property, 
excepts to a decision of the court refusing to delay the trial to enable him to cite the 
original parties, but afterwards enters into, and files in the case. an agreement by which 
he waives his opposition to the cause being then tried, in consideration of the plaintiff's 
agreeing, as far as she was concerned, in the execution of any judgment she might recov-’ 

. er, to sell the lands, slaves, and moveables separately, and the case is tried and plaintiff 
obtains a jadgment, the intervenor cannot afterwards, on the ground of a violation of the 
agreement as to the sale of the property, take a judgment by default and proceed to try his 
intervention. ‘The action was ended when final jadgment was rendered for the plaintiff, 
on the waiver of the right of the intervenor.‘ The judge could pronounce upon the merits 
of the intervention only at the time of deciding the principal action. C. P, 394. The 
waiver was equivalent to a withdrawal of the intervention. The remedy of the interve, 
nor, for the violation of the agreement, is by a separate action. 

Where a note expresses on its face that it was given for yalue, a denial of consideration, en_ 
supported by evidence, is not enough to impose on the plaintiff the burthen of proving the 
consideration. 

PPEAL from the District Court of West Baton Rouge, Burk, J. Hiriart 
and R. N., and A. N. Ogden, for the plaintiff. Bennett, for the defendants. 

Elam, for the intervenors, appellants. The judgment of the court was pro- 

nounced by 
Kine, J.* In the suit of the plaintiff against her husband, V. Dubroca, for 

a separation of property, LeBlanc and McCalop intervened, and prayed for 

judgments against the defendant for the amount of several promissory notes, 

and that the plaintiff’s claim should be rejected. The judge permitted the 
interventions to be filed, but refused to delay the trial of the cause for the pur- 
pose of enabling the intervenors to cite the original parties, and the intervenors 
took a bill of exceptions. Subsequently, but during the same term of the court, 
an agreement was entered into apd filed in the suit, by which the intervenors 
waived their opposition to the cause being then tried, in consideration of which 
the plaintiff agreed that, in executing such judgment as she might obtain againgy 
her husband, as far as she was concerned, the land, slaves, and moveable property 
should be sold separately. The cause preceeded to trial, and the plaintiff ob- 
tained a judgment for alarge sum. At a subsequent term of the court the in- 
tervenors applied for judgments by default against the original parties to the 
suit, to which the latter objected, on the ground, that the suit was at an end, a 
final judgment having been previously rendered. The objection was at first 
sustained, butthe judge subsequently reconsidered his opinion and permitted de- 
faults to be entered. To this ruling, abill of exceptions was taken. The plaintiff 
and defendant filed answers. The latter denied that any consideration had 
been given for the notes. On the trial of the interventions the judge consider- 
ed that the intervenors had failed to prove the consideration of the notes, and 
rendered a judgment as in case of non-suit. The intervenors have appealed, 
and ask the reversal of both judgments. They contend that the property was 





*Evsris, C. J. did not sit on the trial of this case, on account of relationship to one of 
the parties. 
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eae sold in block under the plaintiff's judgment. in violation of the agreement ; 
Her Hussano. and that they were authorized, by reason of this breach of the engagement, to 
proceed at a subsequent term of the court to final judgment on their interven- 
tions, and to show the insufficiency of the testimony to sustain the judgment 
obtained by the plaintiff. 

‘The suit being one by a wife against her husband for a separation of property, 
the intervenors were entitled, under the rule established in the case of Ardry 
v. Ardry, 16 La. 264, to the delays necessary for serving citations upon the 
original parties, and for the latter to answer, although the effect might have 
been to retard the progress of the cause. If this right had been insisted upon 
by the intervenors they would have been entitled to a reversal of the judgment, 
and te have the cause remanded in order that they might be heard. But 
they waived their right to be heard when the principal action was tried, and 
permitted final judgment to be rendered. The judge is expressly required to 
pronounce upon the merits of the intervention, at the same time that he de- 
cides upon the principal aetion. C. P. art. 394. The waiver by the interve- 
nors of their right to oppose the progress of the cause, and their consent that 
it should proceed to judgment, was equivalent to a withdrawal of the interven- 
tion., The judge, under the express renunciation by the intervenors of their 
right to be heard, was dispensed from pronouncing upon their interveution at 
the only time when legally he could have pronounced upon it, to wit, when 
deciding upon the principal action. The fina] judgment, which he was thus 
permitted unopposed to render between the principal parties, terminated the 
suit. There was no Jonger an action pending, in which third persons could in- 
tervene. If, as is alleged, the agreement under which the interventions were 
withdrawn, was subsequently violated, the effect of this breach of the contract 
was certainly not to set aside the judgment, and reinstate the parties as they 
stood before the court at the date of the agreement. The remedy of the in- 
Jervenors is by a separate action. 

We think that the judge erred in entertaing the intervention after a judg- 
ment had been rendered between the principal parties; but the demands of 
the intervenors having been dismissed, on the trial on the merits, as in case of 
non-suit, the rights of the parties are left in the same position that they would 
have been if he had declined to consider the interventions, and it does not be- 
come necessary to disturb the decree. We are not to be understood as as- 
senting to the correctness of the ground upon which the district judge rejected — 
the claims of the interyenors. The notes, upon which their interventions were 
founded, express that they were given for value. The denial of the considera- 
tion, unsupported by evidence of any kind, was not sufficient to impose upon 
the intervenors the burthen of proving the consideration, Bradford v. Cooper, 
1 An. Rep. 326. Judgment affirmed. 











Seaton v. SHARKEY, 


The sale ofa pre-emption right, ia contravention of a prohibitory clause in the act of Congress 
under which the right of pre-emption accrued, is null ; and constitutes no impediment to an 
entry of the land by the party entitled to the pre-emption, who will, by the purchase from 
the government, acquire an absolute title, unaffected by the previous sale. 

Parol evidence is inadmissible to prove an agency for the purchase of real estate, 
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PPEAL from the District Court of Madison, Selby, J. Stacy and Spar- 
row, for the plaintiff. Thomas and Snyder, for the defendant. The judg- 
ment of the court was pronounced by , 

Kine, J. This is a petitory action instituted to recover a tract of land. 
Lafferty acquired a right of preémption to a quarter section of land, which 
he sold to Seaton, the plaintiff in this action. Seaton, by a verbal sale trans- 
ferred one half of the tract to Sharkey, the defendant. The period for the 
land sales was approaching, and Lafferty, who was still the creditor of Seaton 
for a part of the price, apprehending that the right of preémption would be 
forfeited, and that he would lose the debt, notified Seaton of his intention to 
make the proofs of his claim at the land office. Seaton being without the 
pecuniary means necessary to make the purchase from the government, pro- 
posed to the defendant, who was equally interested with himself in the land, 
that the latter should make the requisite advances, and take the title in his own 
name. The defendant proceeded to the land office, advanced the money with 
which the éntry was made in the name of Lafferty, and also paid the latter 
the balance due him by Seaton. Lafferty immediately transferred the title to 
the defendant, and a patent has since issued in favor of the latter. The plain- 
tiff has instituted this action to be declared the owner of the entire quarter 
section, and to be put in possession of that portion of it occupied by Sharkey. 
The defendant relies on his title derived from the preémptor, and on his patent. 
The jury awarded one half of the land to each of the parties, and condemned 
the plaintiff to pay $261, the amount advanced.for his use by the defendant. 
Both parties are dissatisfied with the verdict, and have appealed. 

The sale from the preémptor, Lafferty, to Seaton, was in contravention of 
the prohibitory clause of the act of Congress of 1834, under which the right of 
preémption accrued, and was null. It conveyed no title whatever to the ven- 
dee, and constituted no impediment to the entry of the land by Lafferty, who 
indeed under the statute was the only person who could have availed himself of 
the preémption right. Seecases of Poirrier v. White, and Prevost v. White, 
2 An. Rep. 934, 936. His purchase from the government vested in him the 
absolute title, unaffected by the previous sale to Seaton. This title he trans- 
ferred to Sharkey. But it is contended that, the defendant acted as the agent 
of the plaintiff in effecting the-entry, and in receiving title from Lafferty, and 
that the title thus acquired inured to the benefit of the plaintiff. The only evi- 
dence by which the alleged agency was attempted to be shown was parol testi- 
mony. which was expressly excepted to as being inadmissible to prove an 
agency for the purchase of real property. The exception was well taken. 
Sales of real estate are required to be in writing, and written proof alone is 
admissible to establish an authority to purchase such property. 2 La. Rep. 
596. 1 An. Rep. 73.. Much of the evidence going to establish the agency, and 
the verbal sale from the plaintiff tothe defendant, was admitted by the judge 
only for the purpose of proving the circumstances under which the entry was 
made, and the state of the accounts between the parties. The jury. who 
were probably unable to discriminate between evidence admissible for one pur- 
pose but not for another, considered the facts both of the agency and of the 
verbal sale as proved, and rendered a verdict in accordance with the agree- 
ment of the parties, as established by testimony inadmissible for that purpose. 

We think that the plaintiff has failed to show the agency of the defendant by 
legal proof, and upon establishing that fact his title depended. . 
The plaintiff and defendant both claimed fruits and improvements. As the 
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parties were considered by the jury to be respectively the owners of the por- _ 
‘tions of the land which they possessed, those claims were not passed upon. 


Justice requires that they be left open. for future adjustment. 

It is therefore ordered that the judgment of the District Court be reversed, 
and that the defendant be decreed the owner of the entire land in controversy, 
to wit, of the north west quarter of the section number twenty one, in tee 
ship number fifteen north, of range number eleven in the land 
Red river, containing one hundred and fifty-eight 24-100 acres 
ordered that the cause be remanded for the purpose of otshling the , 
to litigate in relation to their mutual claims for rents and improvements ; the 
defendant paying the costs of this appeal. 





i 
Brss et al. v. THE Union Bank OF LovIsIaNa. 


pa on slaves duly recorded in the parish in which the debtor had his domicil and 
residence, and in which the slaves were at the time, is not required to be reiuscribed in 
&@ parish to which the debtor subsequently removes with the slaves, in order to preserve 
its effect. 

Arts. 3442, 3444, which provide that one who acquires a slave in good faith, and by a just 
title, will be protected by the prescription of five years if the real owner resides in the 
State, and by ten years if he resides out of it, apply only to the owner; they do not affect 
mortgage creditors. Preseription is acquired by the third possessor of mortgaged pro- 
perty, not by the lapse of time established for the prescription of the property itself, but by 
that fixed for the hypothecary action. 


PPEAL from the District Court of St. Tammany, Penn, J. J. R. Jones, 
for the plaintiffs, cited C. C. arts. 3444, 3445, 3446, 3447, 3414. 19 La. 
362. 2 Rob. 466. Halsey, for the appellants. The ibe of the court 
was pronounced by 

Rost, J. The plaintiffs obtained an injunction to arrest ths sale of four 
slaves seized by the sheriff of St. Tammany, at the suit of the Union Bank 
against Bickham and wife. They claimtitle to the slaves under a sheriff's sale 
made at the suit of Martin, Pleasants & Co. against the same parties, and also 
by prescription. There was judgment in their favor in the court below, and 
the defendants appealed. 

In May, 1839, Brickham and wife, then residing in the parish of Washing- 
ton, obtained a loan of $5,000 from the Union Bank, and to secure the payment 
thereof mortgaged the slaves in controversy, and other property. They, at 
the same time, gave the bank for the amount of the loan a bond payable twelve 
months after date, which was protested for non-payment at maturity. Bickham 
and wife subsequently removed to the parish of St. Helena, taking their slaves 
with them ; and, on the 28th December, 1840, the slaves in controversy were 
sold in that parish at sheriff’s sale at the suit of Martin, Pleasants & Co. The 
certificate of mortgages, adduced by the sheriff at the sale, shows that there 
‘were no mortgages on the property seized in the name of Bickham and Wife 
in the parish of St. Helena, except certain judicial mortgages, the oldest of 
which was thatof the seizing creditors. More than five years elapsed from the 
date of this sale to that of the seizure made by the Union Bank. 

The plaintiffs contend: First, T the’ mortgage of the Union Bank was 
not recorded in the parish of St. Helena, and as no mention is made of it in 
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the certificate of mortgages adduced on the day of sale, they acquired the slaves Biss 
free from that mortgage. Secondly, That if the mortgage was still in force ymin Banx 
against third persons from the date of itg inscription in the parish of Washing- Louisiana. 
ton, they have possessed the slaves claimed in good faith and under a just title 
for upwards of five years, and prescription must avail them against the claim of 
the defendants, under articles 3444, 3445, 3446. 3447, 3414, of the Code. 

as settled in faver of the defendants 
“Commissioners of the New Orleans Im- 





_ a+ 11 Rob. p. 20 

The second presents no difficulty, “Art. 3442 of the Code provides that, he 
who acquires an immovable in good faith, and by a just title, prescribes for it 
in ten years if the real owner reside in the State, and in twenty years if the 
owner resides out of the State. Art. 3444 provides that, for the prescription 
of slaves the time will be one half of that required for immovables. These 
prescriptions only run against the real owner. ey do not affect mortgage 
creditors. 

By an express disposition of art. 2180, of ‘the. Nap. Code, prescription is . 
acquired by the third possessor ef mortgaged pf®perty, by the lapse of time 
fixed by law for the preseription of the property itself. This disposition has 
been omitted in art. 3374 of e, which is otherwise the same; and the 
prescription against mortgagés can only be acquired by the time fixed by law 
for the prescription of the hypothecary action. 

It is therefore decreed that the judgment in this case be reversed. It is fur- 
ther decreed that the injunction sued out by the plaintiffs be set aside and 
dissolved, and the defendants allowed to proceed under their execution. And 
the claim of the defendants, bearing interest at the rate of ten per cent per 


annumpit is further decreed that the together with Ambrose White 
and Thomas Green Davidson their su on the injunction bond, be adjudged 
to pay the defendants, in solido, $106 It is further ordered that the 
plaintiffs pay reg courts, 
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Cournmss v. Maxenr, Tutor, &c. 

Where in the account rendered by a tutor in an action to compel an account, certain notes 
given by the purchaser of property of the minor are stated to be not yet settled, in conse- 
quence of a suit relative tothe property, and they are not produced, and no evidence is 
offered as to their security, and no demand of payment of the notes is proved to have been 
made, nor suit instituted, nor other attempt to recover them, evidence will be received to 
show the disturbance of title by the suit, bat jadgment will be rendered against the tator 
for their amount. Per Curiam: We will at puma tutor to plead for others, who are 
silent, against his pupil. 


A econ from the District Court of East Baton Rouge, Burk, J. Castera, 
for the plaintiff. 7. G. Morgan, fon the appellant. The judgment of 
jpre court was pronounced by 
Eustis, C. J. The defendant is appellant from a judgment against him in 
favor of the plaintiff, for the sum of $2,412 31, with interest from the 18th 
March, 1839, as heir of his deceased grandmother; and for the further sum of 
12 31, with interest frorn 18th March, 1836, as assignee of J. B. Forester 
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Maxent. 


SUPREME COURT OF LOUISIANA, 
Courmes Mazent; which judgment also dismisses him from the trust as administrator of 


the succession of the late Henrietta Maxenl. 

On behalf of the appellant it has been submitted that, the District Court 
erred in refusing to the defendant further time to plead and answer. The suit 
was instituted in March, 1847. There was an agreement of counsel made in 
July, to try the cause in October following, and it was not tried until January, 
1848. The defendant had abundant time to bring forward every just matter 
of defence, and the event has proved that the judge did not err in refusing the 
application of the defendant, which would only have resulted in delay, had it 
been granted. 

’ The defendant offered evidence on the trial of the cause, to show a distur- 
bance, by a suit of third persons, of the title and possession of Davenport, who 
had purchased a plantation, one-third thereof belonging to the plaintiff, a minor, 
and given his notes for the amount of the purchase money, which notes were 
returned in the account rendered by the defendant as being in his hands and 
unpaid, and for which the defendant was sought to be made liable. They were 
stated in the defendant’s account as not yet settled, on account of the suit exist- 
ing as to the plantation; they were not produced nor tendered, and no evidence 
concerning their security was given on the trial of the cause, The district judge 
refused to receive the evidence, and the defendant took his bill of exceptions, 
We concur with the judge in his opinion. He would not permit, in his ex- 
pressive language, the tutor to plead for others, who are silent, against his 
pupil. No demand is proved to have been made of the notes, no suit was insti- 
tuted, no attempt made to secure them; and non constat that the purchaser 
would have made any such defence, or that he would not have paid the notes 
rather than have subjected himself-to the payment of interest. 

If the evidence offered were takep as part of the defence, the defendant has 
not placed himself in a situation to avail himself of it. 

It is objected that the judge erred in allowing the plaintiff interest from the 
18th of May, 1836, on the amount claimed under the transfer of Forester Mazx- 
ent. If the judgment be opened, we should allow the plaintiff an increased 
amount, in consequence of the total neglect of duty on behalf of the appellant 
in his trusts of tutor and administrator ; butas the plaintiff does not insist on an 
amendment of the judgment, we shall make,no change in it. 

It is therefore ordered that the judgment appealed from be affirmed, the 


costs of this appeal, by consent, to be equally divided between the parties ; and ~ 


their agréement, of date the 24th of March, 1848, on file in this court, 
concerning the mode in which this judgment may be in part satisfied, to be 
made a part of this judgment and certified accordingly. 





MicuaEt v. His Creprrors. 


A judgment homologatiug a tableau of distribution presented by the syndic of an insolvent 
will be reversed, where the notice to the creditors of the filing of the tableau was publish- 
ed without any order for publication. 


| ane from the’ District Court of West Feliciana, Boyle,J. McVea 
and Winter, for the opponents, who appealed. No other council appear- 
ed. . The judgment of the court was pronounced by 
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Suen, J. Thorn & McGrath desired to oppose the tableau of distribu- 
tion filed by the syndic, but the court refused them permission to do so, upon 
the ground that it came too ate, an order of homologation having been rendered, 
although not yet signed. 

The order of homologation was irregular. The notice to creditors of the 
filing of the tableau, was published without any order for publication. 

It is therefore decreed, that the judgment of the court below be reversed, 
and the cause remanded for further proceedings according to law; the appellee 
paying the costs of this appeal. 





Bemiss v. Dwieut et al. 


Where the purehaser was aware, before the sale, of the existence and object of a suit in 
which a third person set up title te the property sold, he cannot suspend payment of the 
price, nor require security against the danger of eviction. C. C. 2535. 

Where a judgment for a principal sum, with interest at ten percent a year, was rendered, 
before the stat. of 19 February, 1844, reducing the rate of conventional interest to eight 
percent, a twelve-months’ bond given for the price of property sold under a fi. fa. issued 
onthe judgment, though executed after the passage of that act, might lawfully contain a 
stipulation for interest at ten percent. Per Curiam: The judgment creditor had a vested 
right to interest at that rate until paid. 


An amendment inconsistent with the original petition is inadmissible. 


PPEAL from the District Court of Madison, Selby, J. Bemiss, Thomas 
A and Snyder, for the appellant. Amonett, fer the defendants. The judg- 
ment of the court was pronounced by» * 

Supe.t, J. Under an execution in favor of Dwight & Hartman against 
the plaintiff's husband, she became the purchaser at sheriff's sale of certain 
slaves then belonging to him, and gave her twelve months’ bond, bearing ten 
per cent interest. She failed to pay her bond, execution was issued, and she 
enjoined the writ in the present suit. 

The first ground of injunction was that, since her purchase her husband’s 
title to the slaves had been adjudged void by the District Court of Madison, in 
the suit of Dupuy v. Bemiss. This was true, but before the trial of the pre- 
sent suit in the court below, the case of Dupuy v. Bemiss was decided by this 
court. The judgment of the District Court was reversed, and the title of 
Bemiss was sustained. See the report of that case, 2 Annual R. p. 509. So 
far as that ground was involved the court did not err in dissolving the injunction, 
the danger of eviction being dispelled. But the defendants contend that, as 
there was no actual eviction, the mere danger of eviction at the suit of Dupuy 
was not a sufficient ground for suspending the payment of the price, because at 
the time of her putchase, she was aware of the existence of that suit. It is 
proved that the suit of Dupuy v. Bemiss was pending when Mrs. Bemiss 
purchased, and that she was then aware of its existence and object. Her case 
then falls within the exception of the Code, art. 2535, which while it gives the 
buyer, who is disquieted in his possession, or has just reason to apprehend that 
he will be, the right of suspending payment, denies him this equitable protec- 
tion when he was informed before the sale of the danger of eviction. The 
purchaser was therefore bound to pay, her only recourse being for the restora- 
tion of the price if eviction should actually occur; the injunction was conse- 
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quently wrongful, and the defendants wore entitled to damages. See Fuller 
v. Harman, 9 Rob. 205. 

Another ground of the injunction was that, ten per cent interest was unlaw- 
fally stipulated in the twelve-months’ bond. This bond was executed after the 
statute of 1844, which reduced the rate of conventional interest to eight per 
cent. But the judgment upon which the execution issued bore ten per cent 
interest, and the bond properly followed the judgment. The statute could not, 
and was not intended to, affect past contracts and rights acquired under 
them. The judgment creditor had a vested right to ten per cent interest until 
paid, and that right would have been impaired if the credit of twelve months 
were allowed at an: inferior rate.. 

An application was made by the plaintiff, after issue joined, and at the time at 
which the cause was tried, for leave to amend the petition. This the court re- 
fused, and we cannot say there was error. The matters alleged in the proposed 
amendment, are inconsistent with the original petition, they are not stated to 
have come to her knowledge since the institution of the suit, nor are they 
pleaded with such fullness and certainty as to show a want of right on the part 
of the defendants to enforce the bond. 

The judgment of the court below is therefore affirmed, with costs, but with 
the amendment that the said Dwight § Hartman do recover of the said Eliza- 
beth M. Bemiss-and Alonzo Snyder, her surety, in solido, the sum of $100 as 
damages. 





Burton and Husband v. CHaney. 


A note in these words: “ I promise to pay to the order of A.’’ &c., but which, instead of be- 


jng endorsed by A., has hissignature affixed to itunder that of the maker, is neither paya- 
ble to order nor bearer; and an action on it will not be prescribed by five years, under art. 
3505 of the Civil Code. E 


Where an obligation to pay money at a certain time is silent as to interest, it will commence 
only from the time of the debtor’s being put in defauit. 


_PPEAL from the District Court of East Feliciana, Boyle, J. Merrick, 
for the plaintiffs. Z. S. Lyonsand T. G. Morgan, for the appellant.’ 
The judgment of the court was pronounced by 

Eustis, C. J. The defendant is sued on his signature to two promissory 
notes, as they are called in the plaintiffs’ petition. They are drawn by Whiten 
and have the words, ‘I promise to pay to the order of Bailey D. Chaney,and at 
the office, &c.” ineach. They were given for a tract of land and a slave pur- 
chased by Whiten at a probate sale, and, instead of being endorsed by Chaney, as 
their import implied they were to have been, his signature was appended to 
the foot of each note, under that of the maker. 

It is contended, that the defendant is discharged by the lapse of five years, 
under article 3505 of the Code. But it seems to us that these instruments are 
payable neither to order nor to bearer, inasmuch as the defendant himself never 
endorsed them, and chose to throw the contract he made into an entirely dif- 
ferent form, and that they are not prescribed under that article. 

The district judge allowed interest from the default of the defendant only, 
and we think decided correctly. Judgment affirmed. 
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Jenkins, Curator v. Bonps. 


Where after obtaining an order allowing an appeal, the appellant fails to give bond or surety 
and abandons his appeal, he cannot afterwards renew it. C. P. 594. 


PPEAL from the District Court of Madison, Selby, J. A. Pierse, for the 
A appellant. Stockton and Steele, for the defendant. The judgment of the 
court was pronounced by 

Eustis, C. J. Judgment having been rendered in favor of the defendant 
and intervenor, against the plaintiff, the latter, by motion in open court, the de- 
fendant’s counsel being present and assenting, took an appeal, returnable in 
February, 1847. Neither bond nor security was filed, and this appeal was 
abandoned. This motion was made in October, 1846, and in August, 
1847, an appeal was allowed from the same judgment, as it is said, adjudging 
the intervening party to be the owner of the land, &c., upon the plaintiff’s giving 
security according to law. The appeal bond under this order was given in fa- 
vor of the defendant only, and not in favor of the party against whom the 
plaintiff undertook to appeal. 

A motion has been made to dismiss this appeal. So far as relates to the de- 
fendant, the appeal must be dismissed, on account of the failure to prosecute 
the original appeal. Dozer v. Sargent, 4 La. 41. Code of Practice, art. 594. 
In relation to the intervening party, no appeal bond has been filed, in compli- 
ance with the order granting the appeal. 

But the interests of the defendant and intervenor are identical, and the judg- 
ment in favor of the former is conclusive as to the rights of the latter, as the 
case stands in the plaintiff's own petition. Appeal dismissed. 





Oates v. Carrin. 


Possession in another State of a slave who had ran away from his master, a resident of this 
State, cannot be the basis of a possessory action here. The possession continued in his 
master, whose rights remained unimpaired. The law establishing that action is a real 
statute, and has no extra*territorial operation. 

A slave who absconds from his master steals himself, and stands as other stolen things, and 
neither possession nor title can be acquired to him. 

The laws of this State on the subject of slaves, whether in the Civil Code or the Code of 
Practice, or in the ordinary statutes, being on the same subject, must be construed together 
and in such a manner as to give-effect to all. 

Art. 49 of the Code of Practice, authorizing possessory actions for slaves, is limited by the 
dispositions of the statutes relative to slaves and by the penal statutes, to such slaves as 
are not fugitive, or have not been stolen. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 


Prentiss and Finney, for the appellant. Art. 49 of the Code of Practice 
points out what is necessary to sustain the possessory action, and we have 
brought ourselves strictly within its provisions. We have shown, in the first 
place, possession as owner for eight or nine years preceding the disturbance by 
the plaintiff. According toa decision of the Supreme Court in the case of 
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Ellis v. Prevost, 19 La, 251, the running away of the boy did not interrupt 
our ssessory right. and could not interrupt nor divest it until some one 
should have maintained one year’s adverse possession. The court, in that case, 
held that where there had been once real and actual possession of property, 
although the corporeal possession be abandoned, yet the mere intention to pos- 
sess will keep alive the possessory right until some one has succeeded in hold- 
ing one year’s adverse possession. And the civil possession, preceded by the 
actual corporeal possession, will sustain the possessory action. Our actual 
possession, our immediate power, sustains our possessory right, unless one 


-year’s adverse possession can be shown. This cannot be pretended on the 


of the defendant, for our suit was brought within less than a year after the 
oy ran away, and within a few weeks after the commencement of adverse 


possession. 
Labarre and Roselius, for the defendant. Suppose a man’s horse esca 
from him, and is stolen while he is straying and beyond the control of this 
owner, in whom would the possession be laid in the indictment against the 
thief? The roman law lays ‘down the doctrine on this subject with great 
clearness: Fere, quibuscumque modis obligamur, iisdem in contrarium actis 
liberamur: cum quibus modis adquirimus, iisdem in contrarium actis amittimus., 
Ot igitur nulla possessio adquiri, nisi animo et corpore potest: ita nulla amittitur 
nisi in qua utrumgue ip contrarium actum, § 153. ff. dereg. jur. ant. It is no 
objection to this rule to say that, under certain circumstances, the master may not 
only lose the possession, but also the ownership of a rnnaway slave, as when he 
is sold under the laws of the State where he is confined, &c. This is an excep- 
tion to the general rple, resting on the necessity of the case; and the assent of 
the master, in those cases, is implied from his long silence. Bytthere is another 
text of the roman law, still more explicit on this subject: Si servus, quem 
debam, fugerit; si pro libero se gerat, videbitur a dominu possideri; sed 
tunc intelligendum ‘est, cum, si adprehensus fuerit, non sit paratus pro 

sug libertate litigare: nam sj paratus sit litigare, non videbitur a domino 
ideri, cui se adversarium preparavit, D. 1. 41, t.3, 1.15, §1. De 
surpationibus et Usucapionibus. ‘The doctrine laid down in the case of Ellis 
v. Prevost, 19 La. 251, so far from conflicting with the position we have 
assumed, on the contrary, supports it. Would it not be absurd to insist that a 
thief could maintain a possessory action, because he had preserved the custody 
and control of the thing stolen for more than a year? It is a maxim as old as 
the jaw itself, that no one is permitted to invoke his own turpitude in support 


~ of a legal right. 


The provisions of the Code of Practice are in perfect harmony with this 
view of the subject. Art. 49 declares that, in order to bring the possessory 
action, the party must have had the possession quietly, and without interrup- 
tion, by-virtue of one of the titles prescribed in the 47th article, &. What 
are those titles? Either as owner, oy usufructuayy. Has the plaintiff shown 
that he possessed the slave in dispute, by either one or the other of those titles ? 
Certainly not. For, independently of the unfavorable presumption which the 
facts of the case raise against him, he has not shown that he possessed the 
slave,as owner, for a single day. 


In this case the judges being equally divided in opinion, the judgment of the 
lower court, under art. 68 of the constitution, is affirmed, each of the judges 
giving his separate opinion. 

Rost, J. This is a possessory action; the subject, a fugitive slave. The 
facts are as follows: In 1833, the slave Isaac ran away from the defendant, 
who soon after advertized him, and offered a reward for his apprehension. 
Nothing was heard from him till the summer of 1846, when the jailor of Can- 
ton, in the State of Mississippi, advertized him as being confined in the jail of 
that place. The defendant went to Canton, took the slave out of jail, and 
brought him to New Orleans, where he resides. The plaintiff alleges, and has 
proved, that he was in possession of the slave, in the State of Mississippi, for 
eight or nine years, and until the 15th October, 1845, when the said slave ran 
away from him. He prays to be restored to his possession, and has appealed 
from the judgment rendered against him, in the first instance, 








ae oe 








‘NEW ORLEANS, MARCH, i848. 


The possession of the plaintiff inthe State of Mississippi, cannot be the basis 
of a possessory action. The law establishing that action is a real statute, and 
we cannot presume that our legislsture has given to it an extraterritorial oper- 
ation, more especially in a case like this, when the effect of that construction 
would be to give to the inhabitants of the State of Mississippi, rights which the 
legislature of their own State has no power to give them. The man Isaae, 
was held to labor under our laws, and the authorities of the State of Missis- 
sippi were at all times bound to deliver him to the party to whom the labor is 
due. The legislature of the State of Mississippi could not release the plain- 
tiff from the obligation to deliver him, nor could the legislature of Louisiana 
take from the defendant the right to enforce the delivery. U. S. constitution, 
art. 4, sect.2. Lrigg wv. Commonwealth of Pennsylvania, 16 Peters, 608. 
Story’s Com. Con. U. S., vol. 3, p. 676. 

The possessionof which our Code speaks is a possession in Louisiana, which 
the owner of the property can at all times contest. Should the law be other- 
wise, no one can possess a fugitive slave as owner. 

Our laws regulating the condition of slavery are derived, through those of 
Spain, from the roman jurisprudence. ‘The rule of that jurisprudence was 
that, the slave who absconds from his master steals himself, and that he stands 
as other stolen things, and neither possession nor title can be acquired to him. 
Servum fugitivam sai furtam facere, et ideo non habere locum nec usucap- 
ionem, nec longi temporis prescriptionem, manifestum est ; ne servorum fuga 
dominuis suis ex quacunque causa fiatdamnosa. L. 1.Cod. De Serv. Fugit. The 
fugitive slave had no situs. The possession continued in his master, whose 
rights remained unimpaired. These rules were incorporated in the Spanish 
jurisprudence, and are found in law 23, tit. 14, Part. 7. Grégorio Lopez, in bis 
commentary on that law, states at length the jurisprudence of Spain on that 
subject. ' 

If a fugitive slave is to be viewed in law as if he had been stolen, the law of 
this case does not differ from that of McGrew v. Browder, 2 Mart. N. 8. 17. 

Our statutes on the subject of fugitive slaves are derived from the roman 
and spanish laws, and rest so manifestly on the same principles, that our pre- 
decessors have given effect to the statute against persons harboring them, in 
cases where the want of crimitial intent in the party was apparent. Rouquette 
v. Richardson, 3 La. 452. This decision was made since the adoption of the 
Code of Practice. How could the defendant in that case have maintained a 
possessory action, when the court condemned him to pay damages for the pos- 
session, though unattended with criminal concealment. 

Weare told that the Code of Practice recognizes the possessory action for 
slaves, and that we are bound to give effect to its provisions. This istrue. But 
we must also give effect to the other bodies of laws by which we are governed, 
and Iam not aware that the dispositions of the Code of Practice are more 
imperative, or of greater public concernment, than those of the Black Code. 
Our different laws on the same subject must be construed together, and in such 
a maoner as to give effect to all. The construction contended for by the appel- 
lant would justify q possessory action, even if the slave had been stolen. [I 
cannot give it my assent. I believe, on the contrary, that art. 49 of the Code of 
Practice, authorizing possessory actions to be brought for slaves, is limited in 
its application, by the dispositions of the Black Code and of the penal statutes 
of the State, to such slaves as are not fugitive or have not been stolen. 

I am of opinion that the judgment ought to be affirmed. 

Eustis, C.J, eoncurred in the opinion of Rost, J, 
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Kine, J. The plaintiff held actual possession, as owner of the slave in con- 


Gate. test, in the State of Mississippi, for more thaa eight years, and commenced 


this action within twelve months from the date of this disturbance. If the 
controversy related to any other than a fugitive slave no doubt could be enter- 
tained of the plaintiff’s right to recover. 

In a possessory action, the question of property can never be enquired into. 
The plaintiff, who has possessed for more than twelve months previous to the 
disturbance, is not required to exhibit his.title. Possession for that length of 
time in good or bad faith, even as an usurper, accompanied by a claim of owner- 
ship, creates such a presumption that the possession is rightful as to dispense 
‘with the production of title. C. P. arts. 49, 58. C. C. 3417, 3418. The 
proof necessary to sustain the action may be made by parol. All the rules in 
relation to this action are expressly declared to apply to slaves. C. 1. 46. I 
do not think that fugitive slaves form an exception to the rule. No exception 
is declared, and I think none results from our legislation in regard to absconding 
slaves. By our laws, the owner may not only be deprived of possession, but 
legally divested of title to his fugitive slave, without his knowledge or assent. 
Bal.and Cur. Dig. p. 791, §14. The principle that the possession of the fugitive 
slave coutinues in the master ceases to apply, when the slave has been arrested 
and sold under the authority of law. An adverse possession then commences. 
The slave is no longer to be regard as a fugitive, and could only be reclaimed in 
a petitory aetion. In view of the law which thus permits title to be acquired 
to an absconding slave, the presumption cannot arise that, the possessor as 
owner for more than twlve months, is the possessor of stolen property; nor af- 
ter such adverse possession can it be presumed that the slave is still a fugitive, 
and that the possession continues in the master. The more legitimate pre- 
sumption would be that, the adverse possession had been legally acquired. 

If the plaintiff were claiming. in a possessory action under ordinary circum- 
stances, founded on a possession of more than a year in the State of Mississippi, 
the courts of this State would respect that possession and give effect to it, and 
not drive the party to his petitory action. The case of McGrew v. Browder, 2 
Mart. N. S. p. 17, was a possessory action, and the plaintiff relied exclnsively 
on his possession in the State of Alabama, which prevailed. 

The case appears to me to depend entirely on our own express legislation, 
which permits lawful possession as owner to be acquired of a fugitive slave, and 
which authorizes such possessor to assert his right of possession in an action of- 
this kind, without exhibiting his title or explaining the origin of his pos- 
session. : 

I think that the judgment of the District Court ought to be be reversed. 

Suirpext, J. Slaves are expressly declared to be subjects of the possessory 
action, and the general rules which control the action apply to them. I am not 
aware that the law makes any distinction, and we are not permitted to make 
any- In this action, it matters not whether a party possessed in good or bad 
faith, or even as an usurper; he is still entitled to the pussessory action. C. P. 
49. Andin suchan action the question of property cannot be examined. Id. 
53. Civil Code, 3418. 

But it is said that the slave who absconds, steals himself. This may make 
the slave himself a thief, or may place him in the category of stolen things; 
but it does not necessarily make the person in whose possession he is after- 
wards found a thief, or even a receiver of stolen property. By the roman law 
a person was considered a thief if he knowingly harbored or concealed the fu- 
gitive for the purpose of profiting by his services to the injury of his master. 
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It is worthy of observation that our Code expressly recognizes a slave as 
property, which one may ee by finding and a possession of fifteen years. 
Arts. 3385, 3513. 

Third persons may acquire the ownership of a stolen thing. For example, 
they may acquire the ownership of a stolen moveable by an uninterrupted pos- 
session for ten years, and this without being obliged to produce a title ; nor can 
their bad faith be set up as a defence. C.C. art. 3475. 1f the ownership of a 
stolen thing may be acquired, @ fortiori it would seem that the possession of a 
stolen thing may be acquired. 

Statutes of prescription are statutes of public repose. The law did not in- 
tend to encourage the receiving of stolen property, but to forbid men to be har- 
rassed after the lapse of a certain time by the charge of being wrong-doers, 
inferring from a long possession its honesty and justice. The same motive, it 
seems to me, dictated the rules which control the possessory action. As it was 
desirable that after the lapse of a certain time questions of ownership should 
be put at rest, so it was also deemed desirable that, after the lapse of a cer- 
tain time, questions of the right of possession should be put at rest. We can- 
not, in interpreting either system, make exceptions which the law has not 
made. In applying to the present case, the same presumption which the law 
accords to possessors in other cases, there seems to me nothing unreasonable. 
The slave may be a runaway, yet the possessor may have purchased in the 
best faith from a third person. He may even have acquired a perfect owner- 
ship by the authority of justice, under the laws of police which authorize the 
sale of uuclaimed fugitives. 

Gregorio Lopez, in his commentary upon the Seventh Partida, observes: 
Servi fugitivi non perdimus possessionem si tamen eam prosequamur; si vero 
prosecutionem omittamus et non requiramas ubi sit, et servus deponit animum 
revertendi, tunc perdimus possessionem. What is thus said appearsto me to 
refer to the relation of the master, and the fugitive, inter se. Pothier appears 
so to have considered it. In his treatise on possession he comments on the 
the principle of the Civil law. Nous perdons malgré nous la possession des 
choses mobiliéres, losqu’elles cessent d’étre sous notre garde ; c’est-a-dire, lorsq’- 
elles cessent d’étre dans un lieu od nous puissions les avoir quand nous le 
voudrons: Res mobiles, excepto homine, quatenids sub custodia nostra sint, 
hactenids possideri, id est quatenis si velimus naturalem possessionem nancisci 
possimus. L,. 3, § 13, ff. de adg. poss, Le droit romain exceptait de ce principe 
la possession que nous avonsde nos esclaves. Nous étivns censés conserver 
la possession d’un esclave fugitif, quoiqu’il ne fat plus dans un lieu on il fit en 
notre pouvoir de |’avoir quand nous Je voudrions: La raison de l’exception est, 
que tout ce qu’un esclave a, meme la possession, appartient a son maitre; la 
possession que cet esclave fugitif a de lui-méme est une possession qui 
appartient A son maitre. Pothier, Traité de la Possession, no. 79, and note. 

I do not perceive why the plaintiff ’s possession should be disregarded, because 
it was a possession in Mississippi and not in Louisiana. In applying the law 
of prescription it seems to me clearthat respect must be accorded to possession, 
whether it be foreign or domestic. A question might be raised whether a title 
by prescription acquired in one country would be considered conclusive when 
the property is brought into another country, where a longer term of prescrip- 
tion is established. But I cannot think that the foreign possession should ever 

be deemed wholly inoperative, unless the lawgiver has so expressly declared. 
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I cannot recognize the doctrine that any legislation of Mississippi whatever, 
which would affect the rights of the Louisiara owner of the fugitive, would 
necessarily be a violation of the constitution of the United States. The pro- 
vision of the constitution pertinent to the matter, is as follows: ‘No person 
held to service or labor in one State, under the laws thereof, escaping into 
another, shall, in consequence of any Jaw or regulation therein, be discharged 
from such service or labor, but shall be delivered up on claim of the party to 
whom such service or labor may be due.” This clause of the constitution 
should not be interpreted as interfering with the police power belonging to the 
other slave-holding States, in virtue ef their general sovereignty. In virtue of 
that power Mississippi has full jurisdiction to arrest a fugitive slave in order to 
secure her own citizens against his depredations or evil example, and to sell 
him to pay the expenses of his prosecution or detention. So if the slave had 
committed murder and was convicted, it surely would not be a violation of the 
constitution by the State of Mississippi to hold the slave and execute him. See 
the cases of Prigg v. Commonwealth of Pennsylvania, 16 Peters, 624. People 
v. Tompkins, 9 Johnson, 70. 

The constitution was not intended to enlarge the ownership of the master, 
but to protect it. It ought not therefore to be so construed as to confer upon 
the owner of the fugitive slave a higher ownership than he enjoyed in his own 
State. There are rights of the sovereign which are paramount to the rights 
of the citizen, and to which the latter must yield. If the slave had remained 
a fugitive in Louisiana, the public authorities could have arrested and sold him 
asa runaway, and divested the ownership of the master, by virtue of laws of 
police enacted for the general welfare. Why should not the State of Missis- 
sippi have the same right to protect her citizens, within her ewn limits ? 

The clause in the constitution must, therefore, be interpreted with refer- 
ence to the evil which it proposed to remedy. Its object was to secure to the 
citizens of the slave-ho!ding States, the complete right and title of ownership 
in their slaves as property, in every State in the Union into which they might 
escape from the State where they were held in servitude, to guard against the 
principles and doctrines prevalent in the non-slave holding States, by preventing 
them from obstructing or abolishing the rights of the slave holder. It certainly 
did not intend to clothe the ewnership of the master with higher rights and at- 
tributes in another slave-holding State than he enjoyed in his own, or to 
exempt this species of property unqualifiedly from the operation of those gen- 
eral rules which are applicable to other kinds of property susceptible of being, 
moved from place to place. 

I think the judgment should be reversed. 


Judgment affirmed. 





LeEpovwx et al. v. MorGan. 


Tt is not essential to the legality of a notice of protest that it should be addressed to the 
post-office at which the party was in the habit of receiving his letters, eo nomine. If it be 
so addressed that, in the ordinary course of transportation by mail, it would go to, and be 
retained at, that office, it is sufficient. 
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Where notice of protest is addressed according to information derived from the city factor 
of the party notified, due diligence will be considered to have been used to ascertain the 
proper address. 


PPEAL from the District Court of Carroll, Selby, J. Thomas and Snyder, 
for the plaintiffs. Stacy and Sparrow, for the appellant. The judgment 
of the court was pronounced by - 

Supewt, J. The defendent is sued as endorser of a promissory note for 
$5,940, dated at Monroe, La., in 1843, and payable at New Orleans, at the 
counting-house of the plaintiffs. At its maturity, in February, 1844, it was 
protested, and the notary mailed three notices for the defendant, one addressed 
to him at “ Monroe, parish of Ouachita, Louisiana,” and another “at his do- 
micil near Tompkins’ Bend, parish of Carroll, Louisiana,” and a third “ at his 
domicil, near Lake Providence, parish of Carroll, Louisiana.” At the date of 
the maturity of this note, and for several years previous, Morgan lived in the 
parish of Carroll. Inthe parish there were two post-offices, one at Pecan 
Grove, and one at the town of Providence, the seat of justice of the parish. 
Morgan’s residence was twelve miles from Providence and about four miles 
from Pecan Grove, and was between those two places. Morgan did not resort 
for his letters to the Providence office, but to that at Pecan Grove. Letters 
addressed to him at Providence were not called for, and were sent by the post- 
master to Washington as dea letters. 

We consider it as established with reasonable probability by the evidence 
that, in the ordinary course of transportation of the mail at that time, a letter 
addressed to Morgan “at his domicil near Tompkins’ Bend, parish of Carroll, 
Louisiana,” would have reached and been retained in the Pecan Grove post- 
office for him. We do not consider it material that the letter was not addressed 
to the Pecan Grove post-office, co nomine. In the ordinary course of the trans- 
portation of the mail it would, as results from the evidence, go to and be re- 
tained in that office; the purpose of transmission was secured. See Citizens 
Bank v. Walker, 2 Annual p. 791. 

This view of the case is not however indispensable to its decision. Upon 
another ground the plaintiffs are entitlod to recover. A witness, who was one 
of the house of Burke, Watt § Co. of New Orleans, states that they had been 
the defendant’s factors for several years, and that one of the house of Ledour 
& Co. called upon him and asked him the address of Morgan. It was, as he 
believes, in 1844. The witness gave him “ O. J. Morgan’s plantation, near 
Tompkins’ Bend,” as a steamboat address, and “ Tompkins’ Bend, La.” asa 
mail address. These were the addresses then used by Burke, Wait & Co., 
and their address book shows no change since that time. This latter address 
the plaintiffs adopted. The addition of the words * parish of Carroll,” cannot 
of course be considered as varying it, Tompkins’ Bend being in that parish. 
The law imposes upon the holder the duty of reasonable, or, as some of the 
authorities express it, ordinary diligence, to ascertain the residence of the en- 
dorser. Certainly such diligence has been exhibited in the present case. To 
whom was it more proper to apply for information as to the residence of the 
absent endorser, than to his own factor? And upon whose information could 
a party rely with greater confidence ? The diligence appears to us not only 
reasonable, but exact. 

It is said that De Saulles, the member of the house of Burke, Watt § Co., 
does not state the precise time in the year 1844, when the application for infor- 
mation was made to him by the plaintiffs. The witness speaks positively as to 
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the fact of the application, and his ‘reply ; three years had elapsed since the” 
Occurrence, and it was not to be expected that he should speak to the precise 
time. Considering that the address was adopted by the notary, as his notarial 
record shows, and in the absence of any thing to the contrary, it is reasonable 
to connect the call upon De Saulles with the maturity of the note. 

It is also objected that it appears from the testimony of De Saulles that 
Burke, Watt & Co. very rarely addressed Morgan by mail, but used the steam- 
boat transmission. But their address book exhibited both the mail and steam- 
boat address; they gave them as such to Ledour §& Co., and did not accompany 
the information with any qualification which would have induced a prudent 
man to entertain any doubt that he had obtained accurate information from the 
best possible source. 

Much stress has been laid in argument upon the fact that, in November, 
1843, Ledour § Co., being holders of a claim upon which Morgan was securi- 
ty, and having received a partial payment from the principai debtor, informed 
Morgan of the fact by a letter addressed to him at Pecan Grove. Hence it is 
argued that, at the time, some member of the plaintiffs’ house knew Morgan’s 
proper address. This evidence would have addressed itself to the mind with 
greater force if it had appeared that the letter had been replied to, or that the 
plaintiffs had reason to believe it hal reached its destination. The inference 
is not unreasonable, in the absence of such proof, that they distrusted their 
former information. This wasa matter in which they were deeply concerned, 
and we find them making enquiries for his proper address at the source where 
it was most likely to be obtained. Whether Ledour & Co. acted correctly in 
following the address book of Morgan’s factors, is a question perhaps best 
answered by considering what would have been the legal consequence if that 
had been beyond all possible cavil the true address, and ** Pecan Grove” the 
wrong one, and the plaintiffs disregarding the information of Burke, Wait & 
Co. had neglected to address according to that information. It would have been 
characterized by the defendant as gross laches, and properly. 

The judgment, by some oversight, awards a Jess sum than was due on the 

note, and must be amended in that respect in the plaintiffs’ favor. 

It is therefore ordered that the judgment of the court below be amended, 
and that instead of the amount decreed by the court below, the plaintiffs, A. 
Ledoux & Co., recover from the defendant, Oliver J. Morgan, the sum of 
$5,940, with interest thereon at the rate of ten per centum per annum 
from the 31st October, 1844, until paid, and costs in both courts. 
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Tue Boarp or Currency v. THE MANAGERS OF THE 
Citizens’ Bank. 


The power conferred on the Board of Currency, by the stats. of 5 Feb. 1842, s. 2, and 14 
March, 1842, ss. 15, 27, 28, 29, of requiring that the books, papers, and minutes of the pro- 
ceedings of the board of managers and directors appointed to liquidate the affairs of the 
Citizens Bank, should be subject to examination by them and of supervising the proceed- 
ings of the managers and directors, was not repealed by the subsequent statutes of 5 
April, 1843, s. 8, and 6 April, 1847. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Gayarré, for the appellants. Pitot, for the defendants. The judgment 
ef the court was pronounced by 
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* Kine, J.* The secretary of state, and treasurer of the state, alleging Boarp bod Cur- 


that they constituted the Board of Currency, applied to the District Court fur a 


mandamus, directing the board of managers and directors of the Citizens’ Rema or 


Bank, to give them access to the books, minutes, and papers of that bank, and 
to submit to their authority generally as a Board of Currency. The defendants 
answered: Ist. That under the present state of our legislation the Citizens 
Bank is not subject to the supervision of the Board of Currency ; and 2d. That 
the board, as actually established, is in conflict with the 126th art. of the con- 
stitution, and has been abrogated by that article. The district judge sustained 
the first of those pleas, and dismissed the action, and the plaintiff’s have appeal- 
ed. In support of the first ground of defence it is contended that, the act of 
the 5th of April, 1843, (Acts p. 56,) and the act of the Gth April, 1847, 

. (Acts p. 76,) have relieved the Citizens’ Bank from the control and super- 
vision of the Board of Currency, and have provided for it a new and entirely dif- 
ferent administration of its affairs. 

The Board of Currency was brought into existence by the act of the 5th of 
February, 1842, sec. 2, (Acts p. 38.) The principal object of its creation 
appears to have been, “to take care that the paper money issued under the au- 
thority of the State be not depreciated.” But the important duty was also 
imposed upon it, of supervising the administration of the commissioners ap- 
pointed for the management of banks in liquidation. Secs. 2,16. The act 
“To provide for the liquidation of banks,” approved, 14 March, 1842, (Acts 
p- 234,) imposed further duties, and conferred additional powers on the Board 
of Currency, subjecting the entire administration of the liquidaticg banks to 
the control and supervision of thatboard. Secs. 15.27. 28.29. Inregard to 
those banks in which the State was a stockholder, or for which it had issued 
bonds, it is provided, in the 29th section, that if any of them “against which 
a decree of forfeiture shall have been rendered as aforesaid, should not enter 
into the foregoing arrangements, then and in that case it shall be Jiquidated as 
follows, to wit: As soon as the governor shall have ascertained that such de- 
cree has been rendered, it shall be his duty, by and with the advice and consent 
of the senate, to appoint six managers of each bank, and, if the senate be in 
recess, then the governor shall make the appointment of said managers, 
who shall elect one among themselves as president, and by whom the affairs 
thereof shall thereafter be conducted in its corporate name, and under the di- 
rection of the Board of Currency ; and it shall be the duty of the president and 
directors of such bank, who may be in office at the time such decree shull be 
rendered, to deliver up to said managers all the property, effects, debts and 
assets of every description; and said managers shall be, and are hereby, and 
until otherwise provided by the legislature, invested with the same powers and 
duties, and subject to the same liabilities, penalties and restrictions provided by 
the respective charters of said banks, so far as not inconsistent with this act.” 

A judgment of forfeiture was rendered Against the Citizens’ Bank, and that 
institution went into liquidation under the provisions of this act, aud remained 
under the supervision of the Board of Currency, whose authority was never 
questioned, until the refusal Jonger to submit to this supervision which led to 
the present suit. Notwithstanding this long acquiesence, it is now contended 
that, the express grants of power contained in this act were in reality with- 
drawn, as far back as 1843, by the act of the 5th of April of that year (Acts, 
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Boarn or Cur- p. 56); that the 8th section of that act, together with the silence of the legis|a- 


RENCY 
v 


ture in relation to the Board of Currency, indicates the intention of the legisla- 


Manacers oF ture to relieve the bank from the supervision of the board, and repeals the 
Crrizexs'BAS* oorh section of the act of 1842. The 8th section of the act of 5th April, 1843, 


relied on, is as follows: 

Sect. 8. ‘* That the twenty-ninth section of the act providing for the liquid- 
ation of the banks, approved fourteenth March, eighteen hundred and forty- 
two, be and the same is hereby modified and explained, so that the powers, 
rights and duties of the managers of the Consolidated Bank and of the Citizens’ 
Bank of Louisiana, shall be the same, and they shall be subject to the same 
responsibilities, as those defined by law with regard to the president and direc- 
tors of these institutions before their being brought into liquidation, so far as is 
not inconsistent with the provisions of this act, with the only exception that 
the managers of the said bank in liquidation shall not, under any pretext what- 
ever, issue notes or bonds bearing the appearance of, or for the purpose of, 
circulation: the said managers being also liable to the same fines and restrictions 
established by the laws now in force, in relation to the property banks in liquid- 
ation.” 

The avowed object of the legislsture was to explain, not to repeal, a previous 
statute, and a comparison of the two laws shows clearly the particular objects 
to which the explanation relates. No powers are conferred on the managers 
incompatible with those of the Board of Currency ; but, on the contrary, it is 
expressly declared that the managers shall be liable to the same restrictions 
established by the laws now in force in relation to the property banks in 
liquidation. Independently of this express reservation no clause of the act 
indicates an intention to repeal the previous statute, and this construction ap- 
pears to have been given to the law by the bank itself, for a number of years. 
By no rule of interpretation can a change of legislative intention be inferred 
from its silence. 

The act of the 6th April, 1847, (Acts, p. 76,) repealed the 9th section of 
the act of 1843, which provided for the appointment of six managers for the 
administration of the Citizens’ and Consolidated Banks, and provided for the 
appointment of “a board of bank managers” to be composed of three mem- 
bers, and for the election of three directors to each of those banks, and 
then declares, ‘‘that the said directors, with the managers herein provided for, 
shall have the power to manage and to do all things necessary and proper tothe . 
liquidation of said banks respectively, not inconsistent with this act and existing 
laws ; provided however that, no act of the directors shall have any validity or 
force, until it shall have received the sanction of the two managers.” 

This act, it is contended, provides a new administration for the bank, and has 
substituted the ‘* board of bank managers” and directors, forthe Board of Cur- 
rency, and has relieved the corporation entirely from the supervision of the 
latter. While making the change the legislature make a reservation similar 
to that contained in the act of 1843, that the powers and acts of the new admin- 
istration shall not be inconsistent with existing laws. One of those existing 
laws placed the management of the bank under the supervision of the Board of 
Currency ; it had not been repealed, and is still in full vigor, unless it be repug- 
nant to the act of 1847. It is urged that this repugnancy results from the 
proviso with which the section concludes, ‘that no act of the directors shall 
have any validity or force, until it shall have received the sanction of the two 
managers representing the State.” This proviso, it is said, controls the reser- 
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vation in the previous part of the section, and, by necessary corstruction, the Boarp or Cur- 


acts of the directors, when approved by the managers, are valid and binding. 


It is not necessary for the decision of this case to determine how far, if at MAaNacens oF 


all, this act has trenched upon the varions powers previously conferred on the 
Board of Currency. The proviso at the conclusion of the section relied on is 
certainly not inconsistent with the exercise of the powers now asserted by the 
Board of Currency, of examining the books, papers, and minutes of the pro- 
ceedings of the Citizens’ Bank. If, in other respects, the provisions of the 
earlier legislation be in conflict with those of the last act, to that extent only 
will the former yield and be deemed to have been repealed by the latter. 
Other considerations influenced the legislature in subjecting the administration 
of those banks to the supervision of the Board of Currency, besides that of 
securing their counsel and participation in the active management of the affairs 
of those corporations. The State had large interests depending upon the 
proper administration of those banks, and upon their ultimate ability to meet 
their liabilities. In order to protect those interests the legislature prescribed 
rules regulating their liquidation, and the appointed agents to superintend the 
execution of those rules were the Board of Currency. Through the reports of 
that board the legislature was to be informed of the condition of the banks, and 
of the acts of the agents entrusted with the more immediate and active man- 
agement of their liquidation; and, with the view of enabling the bourd to sup- 
ply the required information, the books, papers, and minutes of the banks, were 
to be submitted to their inspection. No provision of the act of 1847, nor other 
law to which we have been referred, authorizes the conclusion that the legis- 
lature intended to dispense with the agency, in this respect at least, of the Board 
of Currency, nor with the advantages proposed to be derived from it. A law 
providing for a Board of Currency exists upon our statute books unrepealed, 
and among the powers which it confers are those claimed to be exercised by the 
plaintiffs. 

But it is objected that the secretary of state and the treasurer of the state 
cannot constitutionally perform the functions of that trust. The 126 article of 
the constitution declares that, ‘“* No person shall hold or exercise at the same 
time more than one civil office of emolument, except that of justice of the 
peace.” The act establishing the Board of Currency created a distinct office, 
and provided that the three members, of whom it was originally composed, 
should be appointed by the governor, with the advice and consent of the senate. 
Acts of 1842, sec. 2. (Acts, p. 38). The act of the 6th April, 1843, (Acts, 
p- 63), declares, ‘* That in future the Board of Currency shall consist of two 
members only, to wit, the secretary of state and the treasurer of the state, 
each of whom shall ex-officio be a member thereof, and shall be entitled to 
only the yearly salary of $1200, free from all expenses of office,” 
&c. Before the passage of this Jaw the office existed as a separate trust, en- 
tirely distinct and disconnected from those of secretary of state or state 
treasurer. Its existence as a separate office was not destroyed, by the desig- 
nation of two officers who alone should discharge its duties ex officio. But, on 
the contrary, its existence as an office of emolument is recognized in the 
amendatory actitself. To this union of the trusts there was no impediment 
when the law was enacted. Similar instances of the accumulation of a variety 
of offiees in the hands of one person were not unfrequent under our former 
legislation, the most remarkable of which was that of the parish judge, who, 
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in virtue of that office, discharged the duties of numerous trusts, both judicial 
and ministerial, which were not the less separate offices. This was deemed 
an evil by the framers of our constitution, and hence the adoption of the pro- 
hibitory article. Membership of the Board of Currency being recognized by 
law as an office of emolument, its tenure has become incompatible with those 
of secretary of state or treasurer of the state, under our present constitution. 
The effect of the article has been to repeal so much of the act of 1843 as con- 
stitutes those officers ex officio members of the Board of Currency. The 
appointment of the one, or the election of the other, no Jonger carries with it 
membership of the buard, or authority to discharge the duties, or receive the 
emoluments of that trust. The consequence of the repeal has been to leave 
a statute providing for a Board of Currency which is inoperative, there being 
no person upon whom the office can be conferred under the law as it now 
stands. 


anaes ee 


Same CasE—On a RE-HEARING. 


Art. 144 .of the new constitution which provides that no office shall be superseded by the 
taking effect of the constitution, but that the laws relative to the duties of the several offi- 
cers shall remain in fall force though contrary to the new consiitution, and that the daties 
thereof shall be performed by the respective officers according to the existing laws, until 
the organization of the government under the new constitution, and the entering into office 
of the new officers to be appointed under said government, authorized the secretary of 
state and treasurer to continue te discharge the duties of members of the Board of 
Currency after the taking effect of the new constitation, though membership of the 
board was a.civil office of emolument, distinct from that of secretary of state or treasurer, 
and involved the exercise by them at the same time, of two.civil offices of emolument con- 
trary to art. 126 of the new constitation. 


HE judgment of the court on the re-hearing was pronounced by 
Rost, J. In this case we came to the conclusion that art. 126 of the con- 
stitution had repealed so much of the act of 1843, establishing the present 
Board of Currency, as constitutes the state treasurer and the secretary of 
state ex officio members of the board, and that in consequence of that repeal 
the statute had become inoperative. The case was submitted to us without 
any oral argument, at a time when the pressure of public business was great, 
and we overlooked art. 144 of the constitution, which guards against the in- 
convenience which we supposed to exist. This article was not referred to by 
either party in the written argument furnished to us. 

The ground upon which the defendants rely is, that the membership of the 
Board of Currency is a civil office of emolument. Such being the fact, under 
the dispositions of art. 144, the act creating the office was not repealed or in 
any manner affected by the new organic law; that statute remained in full force, 
though in some respects contrary to the constitution, and the state treasurer 
and secretary of state were authorized and required to continue to perform 
the duties of the Board of Currency according to the existing laws, until the 
orginization of that board by the legislature under the new constitution. 

It is therefore ordered that the judgment of the court below be reversed. It 
is further ordered, that the rule taken upon the defendants be made absolute, 
and that a peremptory mandamus issue against them, as prayed for. It is 
further ordered, that the defendants pay the costs in both courts. 
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Apams et al. v. THe Bank or Lovistana. 


Where there are several debtors, whether each be liable for the whole debt or only fora 
portion of it. but one of them is primarily liable, and a portion of the debt is received 
from him, the obligations of the others will be diminished to the extent of the sum re- 
ceived. 

Imputation must be made at the time of payment; it cannot be made afterwards. 

Where an imputation of payment is made by the creditor in the receipt he gives, it must be 
equitable to be valid. 


Where all things are equal, and there has been no imputation of payment, it must be made 
proportionably. C. C. 2162. 


PPEAL from the Parish Court of New Orleans, Maurian, J. C. M. 
Conrad and Barker, for the plaintiffs. 2. Peirce, for the appellants. 
The judgment of the court was pronounced by 

Rost, J. A short time before the inception of the legal proceedings by 
which the Exchange Bank was forced into liquidation, two checks were drawn 
on that institution by the settling clerk of the league of bank presidents, for 
balances due the other banks, one in favor of the Improvement Bank, for about 
$92,000, the other in favor of the Union Bank for $59,813 86, this last being 
the one on which this suit is brought. These checks were protested for non- 
payment, and the Union Bank instituted upon the one it held a suit against the 
Exchange Bank ; but before a judgment could be obtained the bank was forced 
into liquidation. The Union Bank afterwards sold different portions of the 
check, which were paid by the Exchange Bank, and in January, 1845, it sold 
the entire check to Hermann, under whom the plaintiffs claim, stating, in the 
transfer. that settlements had at various times been made upon it to the amount 
of $33,775. The commissioners of the Improvement Bank brought suit di- 
rectly against the other banks for the respective shares dae by each on the 
check of $92,000, in conformity with the agreement under which those checks 
were issued and received. The court of the first instance rendered a decree 
against each of the banks, the Union Bank among the rest, for their proportion 
of the amount. On appeal, this judgment was affirmed by the Supreme 
Court; the opinion of the court, te which we refer for a more particular state- 
ment of the facts of the case and of the questioris it decides, will be found in 
10 Rob. R. p. 14. The only difference between that case and the present is 
that, the parties are not the same, and that in this case the aggregate sum of 
$33,775, has been paid upon the check by the Exchange Bank, without any 
indication,oy the holder, of the particular banks from whose liability the amount 
thus satisfied was to be deducted. 

The plaintiffs claim the amount for which the defendants were originally 
bound on the entire check. The defendants resist the claim on all the grounds 
assumed by the defendants in the former case, and further, on the ground that 
the Union Bank had withdrawn from the compact under which the check was 
issued, and cannot claim the benefit of it. They finally plead that, if liable at 
all, the contribution due by them ought to be calculated upon the residue, after 
deducting what has been received on the check. There was judgment in fa- 
vor of the plaintiffs according to the prayer of the petition, and the defendants 
appealed. 
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It was not considered by the Supreme Court in the former case that, the 
Union Bank had withdrawn from the compact, and nothing has been shown to 
authorize that conclusions We feel no disposition to open anew any of the 
questions settled in that case. ‘he decision carries into effect the real inten- 
tions of the league of bank presidents, and it is now too late to question the 
authority of that association. However deplorable the infatuation which led 
to its formation, the banks have ratified its acts, and must execute them in good 
faith. Under this view of the case, the plaintiffs are entitled to recover; and 
the only question remaining for our consideration is, as to the amouut for which 
judgment should be rendered. 

The plaintitfs admit that where there are several debtors, each liable for the 
whole debt, but one of whom is primarily liable, and a portion of the debt is 
received from the principal debtor, the obligation of the others is diminished to 
the extent of the sums received. But they contend that this principle does 
not apply to the present case, because each of the contributing banks was not 
liable for the whole amount of the check. We do not perceive the applicability 
of this distinction. The league of presidents was an association of all the 
banks for certain specific purposes. That association drew checks, for the 
whole amount of which it was liable, in case of non-payment by the debtor 
banks. The manner in which the members of the association were to contri- 
bute to the payment, did not change the nature of the obligation. The drawer 
and the drawee of the check were each Hable for the whole debt. Suppose 
that in the suit instituted by the Union Bank against the Exchange Bank, the 
whole amount of the check, except the sum now claimed, had been recovered. 
Can it be believed that the plaintiffs would have the right to exact that entire 
balance from the defendants,and to absolve all the other banks from their obliga- 
tion to contribute? No tribunal would sanction a proceeding which would . 
make the administration of justice depend, not upon the fair intendment of 
the contract, but upon the caprice of one of ‘the parties to it. 

Place the case on the most favorable grounds for the plaintiffs—admit that 
each bank should b@ considered as a drawer of the check for its respective 
share, and that the Union Bank could, as the plaintiffs did afterwards, have trans- 
ferred their claim against any one of the debtors, without prejudice to their 
rights against the others, no such transfers are shown to have been made. The 
Union Bank received partial payments from the Exchange Bank, without 
making any imputation at the time. Conceding that when the debtor does not 
make the imputation, the creditor may do so in the receipt which he gives, and 
that the Union Bank might in their receipts have imputed those payments to 
the shares of the insolvent banks, it did not so impute them, and the rule o¢ 
law is that the imputation must be made at the time of the payment, and is not 
permitted afterwards. Dummodd in re presenti fiat, in re agenda, ut vel cre- 
ditori liberum sit non accipere, vel debitori non dare, si alio nomine exsolutum 
quis eorum velit; postea non permittitur. (46. 2, 3.) ff. de Solut. Pothier, 
Oblig. no. 565. Even in cases where the imputation is made by the creditor in 
the receipt he gives, it must be equitable in order to be valid. 

The association of the creditor banks was primarily bound for the whole 
amount of the check after its protest, and all those banks had an equal interest 
in the payment of it by the Exchange Bank. The payments made by the 
latter inured to the benefit of the association, under the well known rule that 
where all things are equal, and there has been no imputation, it must be made 
proportionally. C. C. 2162. 
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The very words of the transfer of the Union Bank show this to have been Aopams 
the understanding of the parties at the time. It subrogates the purchaser to p, ., a 
all the rights of the Union Bank, against the several banks liable to contribute = siana. 
to the payment, not of thd entire check, but of the balance due on it, and it 
does not impute the sums received to the shares due by any particular bank. 

The amount received by the Union Bank extinguished an equal amount of 
the original debt. The plaintiffs have deprived themselves of the power to 
subrogate the defendants to any portion of it, and are only entitled toa judg- . 
ment for the proportional share due by the defendants on the remainder. Un- 
der the opinion in the former case, in which we concur, the plaintiffs are further 
entitled to interest at the rate of six per cent per annum, from the date of the 
check, on the judgment. , 

It is therefore ordered that the judgment in this case be reversed, and that 
the plaintiffs recover from the defendant the sum of $2,830, with interest at 
the rate of six per cent per annum from the 26th February, 1842, till paid, 
and the costs of the court below ; those of this appeal to be paid by them. 
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SARGENT et al. v. Davis. 


A judgment against an administrator in another State is not such evidence as will authorize 
a judgment against the succession here. The debt must be proved by the usual evidence. 
Per Curiam: Ia contemplation of law there is no privity between the foreign administrator 
and the curator here, at least in a case where the sole property here is real estate, and as 
such wholly sabject to the jurisdiction of this State. . 

Where a curator of @ vacant succession fails to comply with a judgment ordering him to pay 
into the treasury of the State a balance remaining in his hands, he will beliable, in anaction 
against him by the heirs, for interest on the balance from the day on which it should have 
been paid into the treasury. 


PPEAL from the District Court of Concordia. Farrar, J. Stockton, 

Steele, and Prentiss, for the appellants. R. N.and A. N. Ogden, and Shaw, 

for the defendant. H. A. Bullard, Stacy and Sparrow, for the intervenor. 
The judgment of the court was pronounced by 

Suivett, J. The plaintiffs claim as heirs of Jonathan Thompson, deceased. 
The defendant is the curator of the estate of the deceased, who was a resident 
of Mississippi, and died, in 1823, leaving certain real estate in this State. 
Davis was appointed curator of the sucsession in 1824. The intervenor is the 
surviving partner of the firm of J. Z. and J. E. Trask, and in that capacity, as 
acreditor of Thompson’s succession, asks that the proceeds of the real estate 
in the hands of the curator be paid over to him, before any thing be paid to the 
heirs. The claim of the intervenor will be first noticed. 

From a partial transcript of the proceedings of an Orphans or Probate Court in 
Mississippi, it appears that, James O. Williams, a brother-in-law of the deceas- 
ed, acting as administrator in that State of the estate of Jonathan Thompson, 
suggested to the court there that the whole of th@ avails of the real arig.per- 
sonal property belonging to the intestate’s estate were insufficient to pay the 
debts ; and, under a statute of Mississippi, three commissioners were appoint- 
ed to audit claims against the estate. In 1827, they made a report of claims 
allowed, among which is stated an account of J. L. and J. E. Trask; and at 

45 








ee 








SUPREME COURT OF LOUISIANA, 


the foot of this report is exhibited the judge’s order in the following words: 
« Examined, allowed, confirmed, and ordered to be recorded.” It is in evidence 
that the common law prevails in Mississippi, except so far as modified by stat- 
ute. By the statute of Mississippi it appears that, when the personal estate is 
insufficient to pay debts, the administrator may, on publication, obtain an order 
of sale of lands, and his deed vests a good estate in the purchasers. Whether 
such an order was made does not appear. Thompson's ,heirs were absentees, 


_ the estate seems to have been insolvent, and it is admitted that no one appeared, 


or claimed as his heirs, until 1840: 

We are of opinion that, even if the commissioners report and the judicial 
approval are to be considered asa judgment against the administration in Missis- 
sippi, it is not such evidence as would furnish a right of action and authorize a 
judgment against the succession here. In contemplation of law there is no 
privity between the administrator there anc the curator here, in a case, at least 
like the present, where the sole property in Louisiana was real eastate, and, as 
such, wholly subject to the jurisdiction of this State. See Story’s Conflict of 
Laws, § 522. Greenleaf on Evidence, § 544. Border v. Border, 5 Mass. 77. 
The debt should have been proved by the usual evidence. 

But it is said that there are no other creditors before the court; that this 
eontroversy is between this creditor alone and the heirs; that the proceedings 
in Mississippi, by the administrator and creditors, followed by the sanction of 
the court, would have bound the heirs if they had made themselves known in 
that State, and they could have taken nothing while any part of that debt re- 
mained unpaid; that, having that effect in the State in which the judgment was 
rendered, it must have the same effect here, quoad the heirs, who come 
forward to claim a residuum. 

In the case of McCoy v. Nichols, 4 Howard, 33, we find the High Court of 
Errors and Appeals of that State using the following language: “It is a rule 
too well settled to be controverted that, there is no privity between the real 
and personal representatives of a deceased person. Hence a judgment against 
the administrator isnot evidence against the heir, where he has not been made 
a party to the action. Nor can the real estate be charged to satisfy such judg- 
ment. 1Stark.192. 1 Munford, 437. The reason of this rule is founded in 
wisdom, and the clearest principles of justice. The administrator takes only 
the personal estate ; the heir takesthe land. If a judgment against the former 
could bind the land, it would be in the power of the administrator by collusion 
and fraud to ruin the heir. The land in the hands of the heir cannot be made 
subject to the payment of debts, until the personal assets have proved insuf- 
ficient. But the judgment or decree against the administrator furnishes no 
proof of that fact.” 

This opinion of a Mississippi court upon the common law and its own juris- 
prudence, is entitled to very great deference, and must be taken, especially in 
the absence of contrary authority, as expounding correctly the general doctrine. 
Now it is true that the case was not one arising under the statute to which we 
have already referred ; but if we compare that statute with the general doctrine 
as above stated, and give the statute its full effect, we are unable to perceive 
how proceedings under it could be considered as affecting the heirs beyond 
their mere rights in the property actually reached by the proceedings of the 
Orphan’s Court. If we disregard the imperfect exhibition of the action of the 
Orphan's Court which the partial transcript presents, and consider those pro- 
ceedings as conclusive upon the heirs with regard to lands uf the deceased in 
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Mississippi, it is going as far as we are permitted to go. The statute certainly 
is not to be supposed as having been intended not only to overthrow in toto the 
general doctrine, but also to operate extraterritorially, and make proceedings un- 
der it conclusive upon the heirs not present or cited, with regard to lands out 
of that State. Yet, without adopting such an interpretation, we could not ar- 
rive at the conclusion that the order of the Orphan’s Court in Mississippi is 
binding upon the heirs in a contest for the proceeds of real estate in Louisiana, 
exclusively administered by a different curator here. 

There being no evidence to sustain the intervenor, either as against the cu- 
rator or the heirs, the judgment dismissing the intervention must be affirmed. 

The plaintiffs seek to make the defendant, who is the curator of T'homp- 
son's succession, responsible for a large amount which they say is due to 
them as the heirs of Thompson. They ask not simply the proceeds of sales 
in the hands of the curator, but the present value of certain tracts of land, 
which they allege were illegally and fraudulently sold by the curator. It 
is charged that he bought several tracts at the probate sale of the succession 
in 1825, by interposing another person who subsequently transferred them 
to Davis in completion of a previous understanding between them. The 
defendant pleaded a general denial and prescription. The court below gave 
judgment in favor of the plaintiff for $6559 54, the balance exhibited by 
the curator’s account, with interest from the 10th March, 1842, at which date 
the curator, by a decree of the Probate Court rendered contradictorily with 
the attorney appointed to represent the absent heirs, had been commanded to 
deposit the amount in the treasury of the State, as an unclaimed succession. 

The judge of the court below was of opinion that, the defendant had no 
understanding at the time of the probate sale with the person to whom they 
were adjudicated, and by whom six of the seven tracts so adjudicated were soon 
after transferred to the defendant. After a careful consideration of the evidence, 
we concur with the district judge that, the charge is not established. Weare 
of opinion, therefore, that the plaintiffs are restricted to the nett proceeds of 
sale in the hands of the curator, as exhibited by his accounts approved by the 
Court of Probates. 

The court, as we have stated, allowed interest from the day on which the 
curator was ordered to deposit the-money in the treasury of the State. This 
allowance is resisted by the defendant, who cites the 1141starticle of the Code, 
by which it is declared that: “‘ A curator of a vacant succession or of absent 
heirs owes no interest on the sums of money in his hands belonging to the suc- 
cession which he administers, but he is forbidden from using them on his 
private account under the pain of dismissal, and responsibility for all damages 
caused thereby.” The curator was bound to obey the command of the Probate 
Court by paying the money into the treasury ; no sufficient excuse for the omis- 
sion to do so has been shown, nor does it appear that the money was officially 
deposited in the bank. The 1196th article of the Code imposes on the cura- 
tor who neglects to pay the balance into the treasury, a liability for interest 
from the day on which he was bound todo so. Another article (1192) provides 
for the prompt payment by the State to the heirs, when they present them- 
selves. The heirs would receive from the State the total fund, both principal 
and interest, when collected. The plaintiffs are under the law entitled to the 
benefit of the liability thus imposed, and the default towards the State must be 
considered as inuring to the benefit of the heirs. An error has been made in 
fixing the date from which interest runs, which will be corrected. An excep- 
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tion in the early stage of this litigation was taken to the jurisdiction of the 
District Court ; but must be considered as having been waived by the subsequent 
consolidation of the cases, and by the subsequent course of proceeding gen- 
erally, pursued without objection on the part of the defendant. At the trial 
of the cause, which was before the District Court as organized under the new 
constitution, its jurisdiction was beyond question, 

It is therefore decreed that, the judgment of the court below be so amended, 
as that the plaintiffs recover from the defendant the sum of $6559 84, with 
the interest thereon from the 10th April, 1842, until paid, and costs in the 
court below; the plaintiffs paying the costs of this appeal. It is further de- 
creed that the judgment rendered against the intervenors be affirmed. 


Tue New Orteans CANAL AnD BANKING CoMPANY v. 
MorGan. = ; 


Reasonable diligence to ascertain the residence of an endorser of a bill or note, is all that is 
necessary to excuse a failure to address the notice to the proper office; it is not required 
that the diligence should be successful. 

Sec. 3 of the stat. of 13 March, 1827, does not make it necessary that notice of protest should 
be addressed to the place where the note or bill was drawn, when the information ob- 
tained by the notary as to the residence of the endorser was of a character to create a 
reasonable belief of its correctness. 


PPEAL from the District Court of Carroll, Selby, J. Thomas and Snyder, 
for the plaintiffs. Prentiss and Finney, tor the appellant. The judg- 
ment of the court was pronounced by 
Suet, J. The defendant is sued upon a note, dated at Monroe, Louisi- 
ana, and payable at Alexandria, on the 18th March, 1843, made by Bry to the 
order of the defendant, and endorsed by him, and by Jonathan Morgan. At 
the date of maturity, and during four years previous, the appellant was living 
in the parish of Carroll. In that parish there were two post offices, one at 
Pecan Grove, and one at the town of Providence, the seat of justice of the 
parish. Morgan’s residence was twelve miles from Providence and four miles 
from Pecan Grove, which lies on the mail route between Alexandria and Pro- _ 
vidence. It is also proved that the appellant did not resort for his letters to the 
Providence office, but to that at Pecan Grove, and that letters addressed to him 
at Providence were not called for, and were sent, after the legal delay, by the 
post-master to Washington, as dead letters. The notice to the appellant was 
mailed by the notary at Alexandria, where the note was payable at bank, ad- 
dressed to him at his domicil, near Lake Providence, parish of Carroll, La. 
The town of Providence being near the jake of that name, and Providence 
being also the seat of justice of that parish, we must presume, under the ad- 
dress in question, that the letter went to the post office in that town, and conse- 
quently that the appellant cannot be considered as having actually received it. 
The question upon which the cause turns is, whether, under the circum- 
stances of the case, reasonable diligence was used to ascertain the proper 
mode of addressing the appellant. When the same claim was before us in the 
case of the Canal Bank v. Bry, 2 Ann. R. 306, we gave judgment as in case 
of non-suit, upon the ground that due diligence to ascertain the proper address 
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had not been satisfactorily shown. We have now further evidence before us New Orurans 


which we will briefly state, before expressing an opinion upon the question of p re y 
diligence. — 
Chew, the cashier, who was not examined on the question of notice at the oxcay. 


former trial, states that Oliver J. Morgan and Jonathan Morgan, the endorsers, 
were formerly residents of the parish of Ouachita, and had removed to the par- 
ish of Carroll, and resided somewhere in the neighborhood of Lake Provi- 
dence, and he so informed the notary. Being asked if he had sought information, 
from the most likely sources within his knowledge or reach, of the name and 
location of the proper post-office to which to address notice of the protest to 
the defendant, so as to insure its reachiug with the least possible delay, he 
replied ; ‘** Witness did make inquiry from those whom he thought should know, 
and, among others, from Mr. Hyams, whose frequent visits to the Ouachita 
country, (he having a plantation there,) induced witness to believe that he knew 
where the endorsers resided.”’ In answer to the interrogatory—** Was, or was 
not, the name or location of the nearest post-office to his actual residence at 
the time known to you,” he answered that, he had no personal knowledge, and 
the information which he acquired was that the residence of the endorsers was 
near Lake Providence, and that the post-office there was the nearest to their 
residence. Hyams, who was not examined on the former trial, states that the 
cashier and notary of the bank, called upon him to inquire about the residence 
of the Messrs. Morgan, and he informed them that they resided on their plan- 
tation, in the parish of Carroll, near Lake Providence; that he had no actual 
knowledge of the fact other than having been informed by many persons, and 
he thinks by the Morgans themselves, that their plantations were in the parish 
of Carroll, in the vicinity of Lake Providence; that he had an intimate per- 
sonal acquaintance with them, originating with their residence in Ouachita, 
but never had any personal actual notice of the exact location of their plantation 
in Carroll; that from always hearing the names of those gentlemen and of their 
plantation spoken of coupled with Lake Providence, witness concluded that it 
was the nearest post-office to their residence; that he gave the cashier and 
notary the benefit of his information, believing, and having reason to believe, it 
correct. The notary upon his examination states that, he made inquiry of the 
cashier and others. Being asked, * Was it known to you, or were you able to 
ascertain by the diligence and enquiry made by you, which was the nearest post- 
office to the place of residence of said endorsor,” he replied : * I was not able 
to ascertain upon diligent enquiry any further information than that they resided 
in the parish of Carroll, in the vicinity, or near, Lake Providence, and made 
and forwarded the notices of protest accordingly.” 

No exception was taken either to the interrogatories propounded to these 
witnesses, or to their answers as given. These answers satisfactorily show, 
what was left in doubt by the testimony in the previous cause, that efforts were 
made to ascertain the nearest post office, and proper address. The notary ex- 
pressly states that his inquiry was diligent, to which testimony no exception 
was suggested. Chew’s testimony shows that he sought information from vari- 
ous sources ; and the whole tenor of the evidence above stated, aided by other 
circumstances proved, establishes reasonable diligence on the part of the plain- 
tiffs. The law does not require that the diligence should be successful. See 
Somerville v. Young, anlep. . Bailey on Bills, 281. Catskill Bank v. Shell, 
15 Wendell, 367. 3 Kent's Commentaries, 107. Bank of Utiea v. Davidson, 
5 Wendell, 589. 
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It is proper to observe that, the maker of the note lived a hundred miles 
from Alexandria; and there is nothing in the evidence from which it can be 
inferred that the notary could have obtained more accurate information. It is 
said that notice should have been sent addressed to Monroe; and the appellant 
relies on the 3d section of the act of 13 March, 1827, which directs that when 
the residence of any such drawer. endorser, &c., shall be unknéwn to the 
notary, and shall not have been found after due diligence, it shall be the duty 
of the notary to address notice to the place where the bill or note was drawn. 
These words are claimed by counsel as imperative. Whether the statute in 
this particular has made any change in the commercial law, it is not necessary 
to decide. Here the fact was indisputably ascertained that the endorser resided, 
not at Monroe, but in the parish of Carroll; and the information obtained by 
the notary was of such a character as to ereate a reasonable belief that the 
notice was properly addressed. Judgment affirmed. 


CLEMENTS v. CassiLy. 


Where a creditor, who had obtained judgment against his debtor in an action commenced 
by attachment and in which the property was bonded by the latter, after a return of a f. 
fa. unsatisfied, takes a rule against the surety in the bond to show cause why he should 
not be condemned to pay the debt, and appeals from a judgment dismissing his rule, his 
subsequently issuing an alias fi. fa. will not be considered a voluntary execution of the 
judgment, authorizing the dismissal cf the appeal. The judgment from which the appeal 
was taken is whelly distinct from that rendered in the principal cause, and in which the 
J. fa. was issued. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Perin, for the appellant. Mott, contra. The judgment of the court was 
pronounced by 

Kine, J. The appellee has moved to dismiss this appeal, on the ground that 
the appellant has acquiesced in the judgment appealed from, by voluntarily 
executing it. 

The judgment appealed from dismissed a rule taken on Fullerton, to show 
cause why he should not pay the amount of a judgment rendered in an attach- 
ment suit against Cassily, in which suit Fullerton was the surety on the boud 
given by the defendant for the release: of the-property attached. The rule 
upon the surety was preceeded bya /i.. fa. issued against the judgment debtor, 
which was returned nulla bona. Subsequegtly to the rendition of the judg- 
ment appealed from an alias fi. fa. was issued, which at the date of the appeal 
had not been returned. This it is contended is: a voluntary execution of the 
judgment. The two executions which have issued were not awarded under 
the judgment appealed from, but under the judgment rendered against the 
defendant in the attachment suit, whieh the plaintiff could legally enforce with- 
out prejudice to his rights against the surety on the bond. It is true that a sa- 
tisfaction of the writ would extinguish the claim.against the surety ; but against 
the latter he has obtained no judgment, upon which to issue an execution. 
The object of his rule was to obtain such a judgment against the surety ren- 
dering the latter liable upon the bond, and the appeal is from the judgment dis- 
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missing that rule, which is wholly distinct from the judgment rendered in the 

principal cause, and which the plaintiff has been endeavoring to execute. 

There has been, therefore, no acquiescence ip the judgment appealed from. 
The motion to dismiss is, therefore, overruled. 


een EE 


Tue Starve v. bsaac. 


On the trial of a slave before a tribunal assembled under the provisions of the stat. of 1 
June, 1846, which requires that it should be composed of two justices of the peace and ten 
owners of slaves, no objection can be made, after they have been sworn, to the persons 
empanelled to serve with the justices, on the ground that they are not slave-bolders. 

Where a slave, tried for acapital offence before a tribunal organized under the stat. of 1 

June, 1846 which provides (sec. 8) that when an offender “shall be convicted of any crime 
punishable with death, the justices shall sign a sentence to that effect,” is found guilty, 
but one of the justices refuses to sign the sentence, and the tribunal is dissolved without 
the judgment having been signed, the conviction, being one upon which no sentence could 
be pronounced in consequ: nce of the dissolution of the tribunal, cannot be pleaded in bar 
of a subsequent prosecution for the same offence. Per Curiam: To sustain a plea of 
auter foils convict the conviction must be one, which, at the time of pleading it, is suscep- 
tible of being followed by a sentence. 

A jastice of the peace who had formed part of a tribunal for a trial of a slave organized nu- 
der the stat. of 1 June, 1846, and who had, after hearing evidence, declared his conviction of 
the guilt of the accused, is not on that acvount disqualified to sit on a tribunal subse~ 
quently organized for a second trial for the same offence. 

The oath required of members of a tribunal organized under the stat. of 1 June, 1846, fur the 
trial of slaves, cannot be administered by the clerk of a District Court. 

Clerks of courts, except in cases specially provided for by law, are authorized to adminis- 
ter oaths only in open court. 

When confessions of guilt are given in evidence, the whole must be taken together; and 
where a witness, offered to prove a confession by the prisoner, states “ that the ac- 
cused told him that he had killed the deceased, and commenced justifying the act, when 
witness stopped him,” the confession will not be allowed to go to the jary. he having been 
deprived of the benefit of the explanations with which he intended to accompany it, and 
which, if made, would have been admissible in evidence. 


PPEAL from a special tribunal organized for the trial of a slave in the 
A parish of West Feliciana. Z. S. Lyons, District Attorney, for the State. 
Brewer, and J. H. Collins, for the appellant. The judgment of the court 
was pronounced by 

Kine, J. The defendant has appealed from a judgment pronounced against 
him upon a conviction for the crime of murder, and complains of a number of 
irregularities in the proceedings in the inferior court, which are presented in 
bills of exceptions. 

The accused was tried by a jury composed of two justices of the peace, 
and ten owners of slaves, as required by the act of 1846. Acts, p.114: After 
the jury had been empannelled and several preliminary questions discussed 
and determined by the court, and the accusation against the prisoner, in the 
form of an information, had been read, the district attorney requested all the 
members of the jury who were not slave-holders to withdraw; whereupon, 
without further enquiry, four of the jury retired, and four other persons were 
substituted in their places. The defendant objected to this irregular proceed- 
ing, and took a bill of exceptions. It does not appear that the jurors who with- 


359 


CLEMENTS 


Vv. 
CassILyY. 





360 
Srate 


Isaac. 





SUPREME COURT OF LOUISIANA, 


drew were not slave-holders. This, however, we deem unimportant. Both 
the slave and the State are entitled to the right of challenge for cause, but it 
must be exercised subject to the rules which apply to the prosecution of other 
offenders, and by those rules this class of objections to the juror must be made 
before he is sworn, otherwise they are waived. 1 Chitty C. L. 544, 545, 8 
Rob. p. 596. State v. Dubord, 2 Aum, R. 732. Not only had the State and 
the accused both waived the supposed objection to the jurors, by neglecting to 
urge it seasonably, but the latter, when the want of qualification was suggested, 
insisted on being tried by those who had been already sworn, thus adding his 
express, to his previous tacit, waiver. After the jury bad been sworn both the 
State and the accused lost the right of challenge on this ground. This irregu- 
larity alone requires that the cause should be remanded. Other questions 


‘ however have been presented which, unless now disposed of, may be again 


urged at the future trial, which it becomes necessary to direct. With a view 
of relieving the prosecution from them hereafter, they will be now considered. 

The first is, the plea of a former conviction for the same offence. It appears 
that, upon a previous occasion, the accused was tried upon the same written 
accusation before a tribunal organized under the act of 1846 (Acts p. 114), and 
was found guilty. ‘I'he 8th section of the act requires, ‘that in case the offen- 
der shall be convicted of any crime punishable with death, the justices shall 
sign a sentence to that effect; which sentence shall be put into execution with 
the concurrence of the jurors assisting at the trial.”” One of the justices re- 
fused absolutely to sign the sentence required by this section, and the court was 
dissolved without having signed the judgment necessary to give effect to their 
finding. The court was a special tribunal, convoked for a specific purpose. It 
dissolved itself without having accomplished the object for which it was con- 
vened, and had ceased to exist, leaving no other tribunal competent to complete 
the unfinished task, by pronouncing a sentence upon the verdict of guilty. 
In order to sustain the plea of auter foits convict, it is necessary that the con- 
viction should be one which, at the time when the plea is made, is succeptible 
of being followed by a sentence. A conviction upon which no judgment can 
be pronounced. is not a conviction which can be pleaded in bar of a future 
prosecution for the same offence. 2 Hale, P. C. 257. 1 Chitty C. L. 462. 
The plea depends upon the principle that, a man ought not to be more than 
once brought in danger of his life for the same crime. 4 Black. 336. As no 
judgifient has been, or ever can be, rendered upon the former conviction, the 
prisoner has never been in danger of his life, and cannot avail himself of the 
plea. The effect of the dissolution of the court without signing a sentence 
was, to produce a mis-trial, which has been repeatedly held to be no bar toa 
second trial for the same offence. 

It is further objected that Henry Hinch, one of the justices of the peace 
who assisted at the first trial, was also a member of the second court organized 
to try the accused. It is contended that, under the statute, he was only a 
juror, and that the accused, in the exercise of his right of challenge for cause, 
should have been permitted to reject him, on the ground that he had previous- 
ly declared his conviction of the prisoner's guilt, after hearing the testimony. 
Under the provisions of the statute this ground is untenable. Hinch was the 
justice before whom the complaint was originally made. It became his duty, 
under the laW, to convoke the court for the trial of the accused, and he is re- 
quired to act as a member of the tribunal. Although he participates in the 
deliberations of the jury and his concurrence is necessary to acquit or convict, 
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he is not styled a juror in the act, but is distinguished from the jury, and has 
duties assigned to him independent of those of a juror. 

The members of the court were sworn by the clerk of the District Court, 

which was objected to as irregular. Clerks, except in cases specially provided 
by law, are only authorized to administer oaths in open court. The oath should 
have been administered by a justice of the peace, or by some other authority 
competent to administer oaths. 
"It is next contended that the proceedings were unconstitutional, the prose- 
cution not having been by indictment or information. The accusation is in 
writing, and in the form of an information, to which no specific objection has 
been made, It does not therefore become necessary to enquire, whether an 
information or an indictment be indispensable in the prosecution of slaves under 
the 107th article of the constitution, 

The confessions of the slave made to his master were objected to, on the 
ground that they were made under the influence of fear, and that he was not 
permitted to complete his statement. The witness testified: ** That the ac- 
cused came to him the morning after the affray, and told him that he had killed 
the slave Jim, and commenced justifying the act, when thé@witness stopped 
him, and told him that he intended to deliver him over to be punished.” The 
confession appears to have been voluntary, but should have been excluded on 
the groutid that it was interrupted and never completed. When confessions 
of guilt are given in evidence, the whole must be taken together. If the parts 
relied on to establish the guilt of the prisoner be received, the explanations 
with which they were accompanied cannot be rejected. Although all the parts 
of the confession are not entitled to equal weight, the whole must be submitted 
to the jury, who are to determine, under all the circumstances, how much of 
the entire statement is worthy of belief. 1 Greenleaf on Ev. § 201.218. In 
the present instance, the prisoner was not permitted to make a full statement. 
It is evident that he intended to state circumstances in justification, which the 
witness refused to hear. A full explanation might have established a complete 
justification, and the narrative might have been so consistent and probable as to 
command the belief of the jury. Having been deprived of the benefit of the 
explanations with which he intended to accompany his admission, and which, 
if they had been made, would have-been admissible in evidence, justice re- 
quires that his incomplete disclosure, consisting only of the fact unfavorable to 
himself, should not go to the jury. 

The judgment of the inferior court is, therefore, reversed. It is further 
ordered that a new trial be granted, and that the cause be remanded to be pro- 
ceeded with according to law. 


Heatu, Under-tutor », Lamsets, Tutor. 


Where, on the dissolution of a particular partnership by the death of one partner, the part- 
nership was largely indebted to a commercial firm of which the surviving partner was a 
member, and to whom the revenues of the property were to be paid for the reimburse: 
ment of their advances, and the survivor qualifies as tator of the minor hei of the deceased, 
and continues to manage the particular partnership property as surviving partner, he will 
not be allowed a commission of ten per cent on the gross proceeds of the sale of the crops 
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made by him, as commissions on the revenues of the minor under art. 342 of the Civil Code, 
Per Curiam: The defendant was administering the property of the partnership as sur- 
viving partner, and not as tutor of the minor, who, as a beneficiary heir, was only entitled 
to what might remain after payment of the debts. As administrator he was entitled to two- 
and-a-half per cent on the monies that came into his hands. 


PPEAL from the District Courtof Iberville, Burk, J. Edwards, for the 
A plaintiff. Moise and W. M. Randolph, for the appellant. The judgment 
of the court was pronounced by : 

Rost, J. This action was instituted in 1843, by the under tutor of the 
minor, Franklin Hudson, to compel the defendant, who was tutor at the time, 
to render an account of his administration of the succession of Silas F. Hud- 
son, the father of the minor. No further proceedings were had until 1846, 
when the defendant filed an account, which Holmes Hutchinson, who had in 
the mean time superseded him as tutor, opposed on various grounds. The 
eourt below sustained some of the oppositions, and gave judgment against the 
defendant, for the sum of $2,748 35, with legal interest from the judicial de- 
mand. The defendant took a devolutive appeal, and the tutor Huichinson, who 
now prosecutes#the suit, asks that the judgment be amended in his favor, and 
that all his oppositions be sustained. 

It is in evidence that the plaintiff sued out upon the judgment an execution, 
which was returned, “ no property found ;” and the defendant’s counsel con- 
tend that he is estopped by this proceeding from asking that the judgment be 
amended in his favor. If the plaintiff himself acquiesced in the judgment, 
the question whether a tutor can in any case waive the right of appeal would 
be presented for our consideration ; but as the defendant asks its reversal, it is 
evident that we cannot open it in part, and that our decision must embrace the 
whole merits of the controversy. 

_ Before examining the opposition in detail, it is necessary to state some of 
Sowthe facts of the case. The defendant and Silas F. Hudson were ordinary 
an in a sugar plantation and slaves. The defendant and Wm. E. Thomp- 

. ; ‘som Were commercial partners in New Orleans. The agricultural firm of 
Hudson §; Lambeth had for its factors the commercial firm of Lambeth & Thomp- 
son, from whom they had received large advances. Hudson died in October, 
1839, leaving one child, the present plaintiff in interest, and, so far as the record 

' shows, possessed of no other property but his interest in the partnership of 
Hudson § Lambeth. The defendant caused himself to be appointed tutor of 
the minor, and continued, as surviving partner, to manage the plantation on 
joint account. At the death of Hudson the agricultural partnership owed a 
large sum to Lambeth & Thompson, and Hudson himself was indebted to them. 
It is proved that, with the consent of Hudson, interest at the rate of ten per 
cent per annum was from the beginning charged by Lambeth & Thompson on 
their advances, and a like interest allowed on the balances againstthem. After 
the death of Hudson the defendant continued this arrangement, and the house 
‘of Lambeth & Thompson received. and sold five crops under it, and rendered 
their accounts in conformity therewith. The defendant has taken the account 
thus rendered as the basis of his own; and the first opposition made by the 
plaintiff is to the charge of interest at the rate of ten per cent per annum in 
those accounts. : 

The relation in which the defendant stood towards the minor, and his inter- 
est in the commercial firm, have induced us to give to this part of the opposition 
a strict and thorough investigation. Weare bound to say that, the evidence in 











NEW ORLEANS, APRIL, i848. 


the record has satisfied us that there was nothing illegal or unfair in the trans- 
action complained of. It was manifestly for the interest of the minor that the 
property should not be sold to pay the debts, and this is shown to have been 
the only practicable way to prevent a sale. Atatime of great commercial 
embarrassment, Lambeth & Thompson gave time for the payment of their 
claim, and made the advances necessary to carry on the plantation, on the terms 
then usual in similar undertakings. It is not shown that arrangements more 
favorable to the minor could have been made ; and no liability or reproach at- 
taches to the defendant by reason of them. 

The next item opposed is. a charge of ten percent on the gross proceeds of 
the sales of the five crops mad by him, which he claims as commissions on 
the revenues of the minor, under art. 342 of the Civil Code. This opposition 
should have been sustained. The defendant was administering the property 
of the partnership, as surviving partner, and not as tutor of the minor, who 
was a beneficiary heir and as such entitled only te whatever might remain after 
payment of the debts. Under the arrangements made by the defendant, the 
revenues of the property belonged to Lambeth & Thompson. They gave time, 
and made advances on that condition: and the defendant cannot charge a com- 
mission of ten per cent on the thing pledged by him to his own firm for the 
payment of those advances. As administrator he was entitled to two-and-a- 
half per cent on the monies that came into his hands ; and he will further been- 
titled, as tutor, to a commission of ten per cent upon the amount now in his 
hands belonging to the minor. 

The apposition to the overcharge made by Lambeth § Thompson of two and 
a half per cent commissions on a cash balance of $2876 31, was improperly sus- 
tained for the whole. ‘The defendant has paid half of it, and the plaintiff is 
only entitled to a credit for the other half. 

The claim for lumber sold to Breaur was properly allowed. The defendant 
had no right to give away the property of the minor, to get clear of a hard bar- 
gain made by himself. The cash mentioned in the inventory of Hudson, and 
the overcharge for the taxes of 1838, were also properly allowed to the defen- 
dant. 

The defendant admits his indebtedness to the minor in the sum of $626 53 ; 
and we are of opinion that there is no error in the judgment appealed from on 
the remaining oppositions. Under the view taken by the court, the defendant 
has in his hands belonging to the minor and forming part of his revenues, a 
sum of $2369 56, upon which he is entitled to a commission of ten per cent. 

It is therefore decreed that the judgment in this case be reversed, and that 
Holmes Hutchinson, tutor of Franklin Hudson, recover from the defendant the 
sum of $2132 61, with legal interest thereon from the 8th December, 1843, 
till paid, and the costs of the court below: those of this appeal to be paid by the 
plaintiff and appellee. 





Morancy v. Dumesnit et al. 


A contract must be understood in that sense in which it will have some effect, rather than in 
that in which it can have none. 
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PPEAL from the District Court of Madison, Selby, J. Prentiss and Fin- 
ney, for the appellant. A. Pierse, Thomas and Snyder, for the defendants. 
The judgment of the court was pronounced by 

Rost, J. This isa petitory action. The defendants do not set up title, but 
claim the possession of the land in controversy under a lease from a previous 
owner, which they allege the plaintiff has promised to execute. There was 
judgment in their favor in the court below, and the plaintiff appealed. Moran- 
cy sold a large tract of land to Wall, retaing a mortgage to secure the payment 
of the price. Wall sold to Parham, who also retained a mortgage on the 
property. Parham, while he was owner, made a lease to Perry S. Kinnard, 
of about seven acres front on the Mississippi river, stipulating for certain im- 
provements, and for the payment, at the end of the lease, of one-balf of the 
value of such other improvements as the lessee might think proper to make. 
The duration of the lease was fixed at twelve years, The interest of the lessee 
in the lease was sold under execution, and was purchased by John Kinnard, 
under whom the defendants hold. 

Wall and Parham having failed to pay the plaintiff, and Kinnard apprehend- 
ing difficulties im case of a sale under his mortgage, the following agreement 
was entered into between them: ‘I hereby agree not to disturb John Kinnard 
in the possession and enjoyment of the lot of ground and the house thereon, 
which lease he acquired from William S. Parham, as long as said lease contin- 
ues, that is to say, a lease bearing date the 24th day of March, 1840, and 
which is to expire on the 24th March, 1852; provided that the additional im- 
provement made on a part of said lot by 7. M. Jackson, and now in his oc- 
cupancy, shall be considered as the property of said 7. M. Jackson. July 5th, 
1844. Milliken’s Bend. (Signed) H. P. Morancy.” 

“And the above agreement is made by said Morancy of his free will, and 
without any compensation to him made by said Kinnard. 

Witness, R. Gapianp. (Signed) H. P. Morancr.” 

This is a lawful contract, entered into for a consideration which is proved to 
be real, and which the plaintiff deemed sufficient at the time. The ground 
taken by the plaintiff that, it must be construed as extending to, and affecting 
only, the rights and claims of the plaintiff then in existence, is not tenable. As 
a mortgagee, the only way in which the plaintiff could disturb Kinnard in his 
possession, was by causing the land to be sold. The large amount due him on 
it, made it certain that he would become the purchaser, and this agreement 
was intended to have effect after he resumed the title. All contracts must be 
understood in the sense in which they have some effect, rather than in that in 
which they have none. ‘The construction contended for by the plaintiff would 
leave this agreement without any effect whatever. 

The lease could be transferred, and the defendants may avail themselves of 

* the contract entered into by the plaintiff. There doing so is a sufficient accept- 
ance of it. It is alleged that John Kinnard violated the condition of this con- 


,tract, by making to the defendant a lease of all the lot and improvements, with- 


out reserving the portion occupied by 7’... M. Jackson. We do not thus under- 
stand the lease ; and as it is proved that Jackson is in the undisturbed posses- 
siop of the ground and improvements reserved to him, we are satisfied that this 
contract has been executed in good faith. Judgment affirmed, 
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Foxwortu et al., Executors v. BurcKHALTER. 


It is not essential to the validity of a sequestration bond, that it should be executed before 
the clerk of the court in which the action is pending, or any other public officer. 

Where the surety in a sequestration bond removes beyond the jurisdiction of the court, the 
execution of another bond with a surety residing withiu its jurisdiction, will be sufficient. 
C. C. 3012. 

Separate actions may be carried on against the same defendant, by the same plaintiff, for the 
same debt, where in one a judgment is prayed for against him as an absentee and his pro- 
perty is attempted to be reached by attachment, and the object of the other is to annul the 
sale of the same property, for the purpose of subjecting it to his claim. 

Where two actions are pending between the same parties for the same cause, the defendant, 
in case of their inconsistency, can only require that the plaintiff should elect which of the 
two he will proceed with. if ene of the two be dismissed before any exception to their 
inconsistency, it is enough. 


PPEAL from the District Court of Washington, Burk, J. Halsey, for the 
A appellants, cited C. P. 276. 1 Rob. 45. J. R. Jones and Childress, for 
the defendant. The judgment of the court was pronounced by 

Kine, J. The plaintiffs have appealed from a judgment dissolving a se- 
questration, on exceptions pleaded by the defendant that the writ improvidently 
issued, the court being without jurisdiction of the cause, and that the surety 
on the bond was not such as the law requires. The facts are that, in July, 
1845, Alerander Graham and Samuel Foxworth instituted a suit by attach- 
ment against Daniel Burckhalter, a non-resident, and caused several slaves in the 
possession of the present defendant, Henry T. Burckhalter, to be seized under 
the writ which issued in that proceeding. They alleged that they were credit- 
ors of the absentee by a judgment rendered against him in the State of Mis- 
sissippi, in favor of Stephen M. Foxworth, of which they were the owners. 
The attachment was dissolved, on the 19th of November, 1845; on the same 
day an appeal was taken, and the judgment of the District Court was affirmed 
by us in April last. 2 Ann. Rep., p. 415. In June, 1846, while the appeal in 
the attachment suit was pending, Elizabeth Forworth and Samuel Y. Forworth, 
in their capacity of executors of Siephen M. Forworth deceased, instituted the 
present action against the defendant, Henry T. Burckhalter. Their claim is 
founded upon the same judgment claimed by Graham, and one of the present 
plaintiffs, in the attachment suit. They allege that, they have caused the 
judgment to be duly registered, and to be declared executory in this State ; 
that the defendant has in his possession several slaves belonging to the judg- 
ment debtor, Daniel Burckhalter, which he holds under a sale which they 
allege to be simulated and fraudulent. They pray that the sale be annulled, 
and that the slaves be subjected to the judgment obtained by the deceased, 
whose estate they represent, and for a sequestration of the slaves pending the 
suit. To this action the defendant pleaded as exceptions: Ist. That the court 
was without jurisdiction, and could grant no sequestration or further order in 
the cause, because an appeal had been taken from a judgment previously ren- 
dered upon the same matters involved in this controversy, which appeal was 
still pending wher this action was commenced. 2d. That there was no legal 
surety on the bond, the surety having left the jurisdiction of the court. 
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The judge considered that the law required in such cases a judicial bond to 


Bencunatesn. be furnished, executed ‘before the clerk or other competent authority; and the 


bond furnished by the plaintiffs, being under private signature, the sequestration 
was dissolved. 

The judge, in our opinion. erred, in sustaining the exceptions filed by the 
defendant. We are aware of no law which requires sequestration bonds to be 
executed before the clerk, or other public officer. The objection presented in 
the exception that the surety on the bond first furnished had left the jurisdiction 
of the court, was removed by the plaintiffs’ furnishing an additional bond, with 
a surety residing within the jurisdiction of the court, whose solvency is not 
questioned. C.C. art. 3012. 

Although the plaintiffs in both suits may be considered to be the same, still 
the plea of the pendency of another action cannot, in our opinion, be maintain- 
ed. The plaintiffs had two rights of action which were not exclusive of each 
other, and which they could maintain at the same time. In the one, they 
sought a judgment against the absent defendant, and to reach his property by 
an attachment ; in the other, they seek to annul a sale of the same property, for 
the purpose of subjecting it to their claim. But if it be conceded that the two 
demands were inconsistent, the defendant could at most have claitned that the 
plaintiffs’ should elect which action they would pursue. C. P. art. 152. 7 
Mart. N.S. 404. 5 La.440. Prior to the filing of the exception, the first suit 
had been finally dismissed, and but one demand was pending. There was, 
therefore, no longer an existing ground for the plétof the pendency of another 
suit, and the alternative of a choice of the action to be pursued could not be 
presented. The plaintiffs are in no' worse position in consequence of the 
unfavorable termination ef their first suit, than if that suit were still pending ; 
and, in the latter event, it is clear that they could elect which of the actions to 
proceed with, if the two were deemed inconsistent. 

It is, therefore, ordered that the judgment of the District Court be reversed, 
that the éxceptions pleaded by the defendant be overruled, and that the cause be 
remanded to be proceeded with according to Jaw ; the appellee paying the costs 


of this appeal. 
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BLack.y et al. v. Mattock et al. 


Where third persons intervene in an action by attachment, basing their claim to the proper- 
ty attached upon a contract of consignment which presupposes the existence of a debt, 
proof of the debt is essential to entitle them to recover. 

A party must be held to the material and substantive allegations of his petition ; nor will he 
be permitted to derive any advantage from their contradiction or obscurity. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
The plaintiffs sued the defendants on a promissory note for $2,240, and 
attached, at New Orleans, on the 16 February, 1846, as defendants’ property, 
two flat. boats, with their cargoes of pork and beef. White, Warner &§ Co. 
intervened, alleging: That the defendants were indebted to them in or near the 
sum of $26,000, for acceptances of their drafts, for letters of credit given to 
them, and for debts of defendants’ which they, the intervenors, had become 
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_ liable for, or had paid ; that the pork and beef had been shipped by plaintifisto Bracxtey 
New Orleans, to be there re-shipped to Philadelphia by petitioners, or by their yy oa 


agents, for account of intervenors, in pursuance of previous arrangements with 
defendants; and that, on the 13th of February, 1846, the intervenors, through 
one of their firm then in New Orleans, received from defendants a bill of lading 
for said pork and beef, which, when sold, was to be placed to their account with 
intervenors upon their aeceptanccs, and for the amount of defendants’ debts 
paid, or assumed by, said intervenors ; that said bill was assigned to the order of 
Joseph H. White, one of the intervenors’ firm, and by said assignment the latter 
became the bond fide owners of the cargoes of the two boats, or sufficiently 
80 to entitle them to a privilege by preference over all other creditors of des 
fendants ; that all said acceptances for defendants, and their indebtedness to 
plaintiffs, took place previous to the attachment of said property. and that the 
shipment was intended as part payment of the same ; that, after deducting the 
value of said pork and beef, defendants will still be indebted to intervenors 
nearly $10,000. The intervenors pray for judgment against the defendants, 
for such an amount as may seem to be due ; that the two flat boats, with their 
cargoes, may be adjudged to belong to them ; and that they may have privilege, 
by preference over plaintiffs and all other creditors, for the amount of their 
acceptances, and of the indebtedness of defendants to them by reason of the 
payment of the debts of defendants, and of the possession by the latter of let- 
ters of credit upon intervenors for $20,000, and other causes to be shown at the 
time of the trial; and for geii@ral relief, &c.” The plaintiffs answered the 
intervention, by denying generally all the allegations contained in it. They also 
denied that the intervenors have any privilege or preference over other credi- 
tors on the property seized, or that they are owners of said goods or cargoes as 
alleged. On these pleadings, and on the evidence stated in the opinions infrd, 
judgment was rendered for the plaintiffs against the defendants for the amount 
claimed, with a privilege on the property attached, and the intervention was 
dismissed. The intervenors alone appealed. 

1. A. Jewett, for the plaintiffs. The first question that presents itself, under 
the peculiar circumstances of this case, is, whether it can be considered as 
coming under the general principles of the law of affreightment at all. The 
intervenors do not occupy the position of holders of a bill of lading. A bill of 
lading is a contract for the conveyance of cargo, and the master signs it as agent 
for the owners of the vessel, and by such bill of lading the master engages, as 
a common carrier, to transport the goods to their destination. 3 Kent's Com. 
207, third edition. Now itis clear that, to every contract there must be two 
parties. To the contract of affreightment, evidenced by a bill of lading, the 

ies are: lst, the owner of the merchandize carried; 2d, the carrier. But 
if both these characters are united in the same person, as in the present case, 
the mere formality of a bill of lading being made and signed by captain of 
the vessel, does not create a contract in a Jegal sense. For, as already stated, 
the master of a vessel signs the bill of lading merely as theagent and repre- 
sentative of the owner of the vessel; but if owner, as in this case, be no 
other person than the shipper himself, where is that concurrence of two 
minds—that aggregatio mentium—spoken of in the case of Beal v. Kiernan, 
in 6 La. 407, 415. The intervenors do not hold a legal bill of lading. The 
only foundation of the intervenors’ claim thus failing, their claim itself must 
fail. The endorsement upon the bill of lading is evidently nothing but an order 
upon a servant or agent, which of itself constituted no delivery in law, but only 
gave the intervenors a right to require the delivery from the said agent or ser- 
vant. There is no proof of the acceptance of said order. Such acceptance 
is necessary to complete a delivery, and to put personal property beyond the 
reach of an attaching creditor. C. C. arts. 2243, 1916, 1917. A mere order 
is nota delivery. 4 Mart.20. 5 Mart. 24. 
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We have seen that the intervenors rests their claim for a privilege, upon an 
instrument which they call a bill of lading. The law on the subject is to be ° 
found in Bullard & Curry, 165. Let it be remembered that privileges cannot 
be extended beyond the letter of the daw; that they are séricti juris. C. C. 
art. 3152. 17 e 443. 1Rob.42. Nocreditor is entitled to a privilege un- 
less he possess the particular documents, or is invested with the certain charac- 
ter and capacity, required by law. Now, the instrument upon which interve- 
nors claim a privilege is not a bill of lading in contemplation of law; and the 
intervenors, in possession of it, can no more enjoy through it the extraordi- 
nary right called a privilege, than if they were in possession of a mere naked 
orderby Wm. L. Matlock & Co., on their agent, Captain Mc Ready, to deliver the 
cargo in question to While, Warner §-Co. This view of the case, if adjudged to 
be sound, settles the question, and authorizes a confirmation of the judgment 
appealed from. ' 

But, even supposing this difficulty out of the way of the intervenors, there is 
still another objection to their claim. It is clear that they were bound to es- 
tablish the exact balance of account between themselves and defendants, in 
order to ascertain the extent of their superior right as holders of a bill of lading 
over the attaching creditors. Intervenors are considered as plaintiffs, and they 
must make outa completecase. C. P. art. 392. They are held to the same 
certainty and completeness of proof with the original plaintiff. This has not 
been. done by While, Warner & Co. 

Why has not thisbeendone! If they are creditors of Wm. L. Matlock & 
Co., why have they not proved to what amount they are creditors? Their 
inaction in this respect leaves the way open to the presumption that, a com- 
plete presentation of their transactions with Matlock & Co. would be unfavor- 
able to their pretensions in this suit. The plaintifis in intervention have not 
made out their case. They have not established a definite claim against the 
defendants. They cannot invoke the action of a court of justice in their be- 
half. They have not proved the amount for which they would have judgment. 
No original plaintiff could ever get a judgment on such pleadings and testi- 
mony ; nor can an intervenor succeed where an original plaintiff would fail. 


Bat, supposing all of these material a removed, there are still other 
ul 


reasons why the intervenors’ claim should be rejected, and the judgment of the 
court @ qua sustained. In their petition in intervention, While, Warner & 
Co. claim, by virtue of the assignment of the so called bill of lading, to be 
owners of the property attached, or sufficiently so to entitle them to a privilege 
by preference over all other creditors. How a creditor can become sufficiently 
owner of a thing, to have a privilege upon it, since ownership, according to C. 
C. art. 3244, is one of the means of extinguishing privileges, remains for the 
intervenors to show. I shall endeavor to prove that the intervenors were never 
owners of the property attached, and that they never had a privilege 
upon it. 

Placing out of view, for a moment, the cargo attached, and considering only 
the right of the intervenors to the flat-boats. I find that the endorsement upon 
the bill of lading purports to transfer only the freight or cargo in the boats ; 
nothing is said about the boats themselves. Now, the boats as well as the 
cargo, were attached, as the property of Wm. L. Matlock & Co. 
The endorsement therefore, does not convey to White, Warner & Co. any 
right to, or aver, the boats. Moreover the privilege contended for, does not ex- 
tend to the vessel in which goods are transported. It is expressly confined to 
the goods. C. C. art. 3214. Bullard and Curry, 165. Zacharie v. Beirne, 6 La. 
402. There can then be no doubt at all of the appellees’ right to a judgment 
for the value of the said flat boats. 

I now come to the subject of the attachment of the cargo in question, and 
maintain, in the first place, that White, Warner & Co. never were the owners of 
it. - It was seized in the hands of *‘ Captain McCready, who brought it to the 
place where it was seized,” says the petition ofintervention. It was seized in the 
hands of defendants’ agent, and was thus legally in the possession of defendants 
themselves: 6 Rob. 189. Wilson v. Smith, 12 La .376. The cargo was “ to be sold 
on commission” by White, Warner § Co. The testimony clearly shows the 
intention with which the bill of lading was assigned. It was not to transfer any 
ownership ; it was merely intended to give t» White, Warner § Co., a right to 
take possession of the property, to enable them to sell it, and, having deducted 
their commissions, to account for the balance of the procecds, to Matlock § Co. 
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This conclusion is warranted, not only by the testimony introduced, but also by 
the petition of intervention itself, in which the intervenors expressly allege that 
said cargo, when sold, was to be placed to the accountof Wm. L. Matlock & Co. 
with White, Warner & Co. upon their acceptances. The bill of lading had been 
assigned for that purpose, and no other; such purpose may be proved, and it 
will govern in any interpretation of the instrument. Walter v. Ross, 2 Washing- 
ton, C. C. Rep. 290. 8 Pick. Rep. 107, 362. 16 Ibid. 476. It is then be- 
yond all dispute, that the claim of ite, Warner & Co. to be adjudged owners 
of the cargo attached, has no basis to rest upon. It is not authorized by the 
proof; moreover, the ownership is claimed by them only in the alternative. 
In truth and fact, Wm. L. Matlock & Co.. were owners of the property. 

I proceed now, in the second place, te consider the claim set up by the inter- 
venors, to a privilege on the cargo attached. This claim is utterly inconsistent 
with their claim of ownership. It is also utterly inconsistent with defendants’ 
denial of ownership. For, if defendants be not owners of the 
attached, who are its owners, unless it be White, Warner & Co.? but the testi- 
mony shows the contrary; and if owners, what becomes of their claim for a 
privilege? It is submitted that there is some confusion, inconsistency and 
duplicity in the intervenors’ and defendants’ pleadings. If not impossible, it 
is certainly difficult to reconcile the discordant parts with each other, and some 
very important allegations, while they are incompatible with each other, 
are absolutely unsustained by any legal proof whatever. This claim has 
nevertheless been preferred, and its validity must be examined. Let it be 
remembered, the intervenors do not allege that they are ‘consignees,” 
“factors,” or “commission agents;" they do not make use of the term, 
‘*advances.” None of these expressions areto be found in the petition of 
intervention. The intervenors do not allege that they had “received” the 
cargo, nor that they had received an “invoice ” of it, or a letter of advice, previ- 
ous to the attachment, or at any time. They do not thus seek to bring themselves 
precisely within the terms of the law, as found in Bullard and Curry, 165. 
They claim merely as assignees of a bill of lading. Now it is respectfully 
maintained that, although creditors of the consignor, (if under the circumstances 
of this case, and particularly the incompleteness of their proofs, they should 
be deemed such,) yet they are not entitled to a privilege on the goods identified 
by the bill of lading, if those goods were not originally consigned to the claimants 
themselves of said privilege. This proposition has been established by one of 
the highest tribunals, and I sha!l presently show that the authority and the 
reasons for it are directly in point. According to this authority, an assignment 
of a bill of lading vests in an assignee merely the right to take possession of 
the goods therein mentioned, to sell them, and to account for their proceeds to 
the owner of the same, after the assignees’ commissions have been deducted. 
Such an assignment does not confer a privilege upon the assignee. He is made, 
only so far a consignee of the goods,as to authorize him to act about them as 
agent for their owner; as the law expressly says, he is a ‘* mandatary ” of the 
consignor ; he has no privilege. 

It is well known, that a creditor claiming a privilege, must, before he can be 
adjudged entitled to it, bring himself precisely within the terms of the law allow- 
ing privileges ; they can be claimed for those debts only, to which they are 
expressly granted by the Code, art. 3152. They cannot be extended by analogy, 
implication, or construction. They are sfricti juris. i7 La. 443. 1 Rob. 22. 
To entitle a consignee, commission agent, or factor, to the privilege contended 
for by the intervenors, three conditions are by law indispensibly necessary; 
if either condition be absent the privilege does not exist. First, a balance must 
be due the consignee, commission agent, or factor, for general advances; and 
secondly, the goods, or an invoice, or a bill of lading of them must have been 
received by the consignee, commission agent, or factor, previonsly to the attach- 
ment; and thirdly, the goods must be consigned to him—a lui exrpédiées—who 
claims the privilege. Bullard and Curry, 165. C. C. art., 3214. 

Now, the intervenors have not had the precaution to place themselves within 
the last enumerated condition. They claim a certain privilege, accorded by law 
in certain enumerated conditions, without having complied with the require- 
ments of the law on the subject of privilege. The goods were consigned not 
to the intervenors, but to Wm. L. Matlock & Co. 

The point in question, has never been made before any of the courts of this 
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State, so far as the Reports inform us. In all the cases which I have examined, 
in which a privilege like that contended for has been claimed, the claimant 
has been the original: consignee of the merchandize. But the question has been 
raised and settled in France, by the Court of Cassation, in an interpretation of 
art. 93, of the french Code of Commerce, which article is substantially, and 
indeed, almost word for word, like art. 3214, of our Civil Code. It is to be 
remarked. that, art. 3214 has been amended by the act of February 17th, 1841, 
found in Bullard and Curry, 165. But the amending act does not change the 
essential condition found in art. 3214, corresponding to the condition in art. 93 
of the Code of Commeree,. to wit: that the merchandize on which the privi- 
lege is claimed, must be originally consigned to the very person who claims 
it; that condition is found in art. 3214, in art. 93 of the Code of Commerce, 
and in the law of February 17th, 1841. 

Ihere transcribe art. 93, of the Code of Commerce : 

‘Tout commissionaire qui a fait des avances sur des marchandises @ lui 
expédiées d’un autre place pour étre vendues pour le compte d’un commettant 
a privilége pour le remboursement de ses avances, intéréts, et frais, sur la 
valeur des marchandises, si elles sont 4 sa disposition, dans ses magasins, dans 
un dépét public, ou si, avant qu’ elles soient arrivées,il peut constater par un 
connaissement, ou par une ‘lin de voiture, l’expedition qui lui en a été 
faite.” Now, a question arose in France, in-1824, on the point which I make 
before this court. As article 3214 of the Civil Code is taken expressly from 
article 93.0f the Code of Commeree, any interpretation of this latter by the 
highest tribunal in France, will, itis respectfully urged, receive great considera- 
tion from this court. The ease is to be found in the decisions of the Court of 
Cassation for July 28th, 1826, and it seems to me to be completely decisive of 
the question. The principle established, is as follows: ‘ If the assignment of a 
bill of lading, by means of an order, gives to the bearer the right to pursue the 
sale of the merchandize, it does not confer upon him any privilege upon this 
same merchandize; when it has not been consigned to him, himself. Articles 
73, 95, and 281. 

“The house of Leseigneur § Co. of Havre, proposed to the house of 
Brindeau § Co. at Paris, to accept bills drawn by a gentleman of Callieux, 
and they gave as-guarantee, a bill of lading, evidencing a cargo of sixty-seven 
barrels of sugarnot yet arrived. The house of Brindeaw § Co. accepted the 
bills. The house of Leseigneur failed. The ship arrived at Havre, and 
Messrs. Martin, Fouche & Son, by virtue of the aforesaid bill of lading which 
had.been forwarded to them, took possession of the sixty-seven barrels of 
sugar. Thesyndics of the bankrupt Leseigneur, enjoined Martin, Fouche & Son, 
from disposing. of the sugars. There was an application by Martin, Fouche 
| Hees in the name of the house of Brindeau & Co. of Paris, (whose agents 

artin, Fouche & Son were,).to dissolvethe injunction. There was judgment 
by the Tribunal of Commerce of Havre, rejecting said application, and declaring 
null and of no effect, the assignment of the billof lading. From this judgment 
there was an appeal to the court at Rouen. 

The decree of the court at Rouen was in these terms : 

‘* Considering that privileges cannot be extended; that this, claimed by the 
house of Brindeau & Co. reposes on no text of the law. That they are not 
commission agents, having privilege in the sense of the article 93, since the 
merchandize was not consigned to them at Paris; that the bill of lading even 
directs that it is to be delivered to-the house of Leseigneur at Havre; that so, 
the consignment not having been made by the house of Leseigneur §- Co. to 
Brindeau & Co., these latter cannot claim a privilege, in virtue of the bill of 
arte of which they are bearers. That indeed, according to article 281,.a bill 
of lading. may be to order and negotiated, but that the negotiation of a bill of 
lading cannot, more than that of an effect of commerce, give a privilege to him 
who is in possession of it. That the bearer of a bill of lading which been 
assigned to him by means of an order, is nothing but the mandatary of the pro- 
prietor of the merchandize. That the article 93, indeed accords to him the 
right to sell it on account of the consignor, but he has not a privilege, except in 
so far as this consignor has made (0 the mandatary himself, the consignument of 
the objects enumerated in the bill of lading which has been addressed or nego- 
tiated to this latter.” From this decree, Brindeau § Co. appealed. 

Se Court of Cassation affirmed the principles decided by the court of Rouen, 
as follows ; 
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** Attendu que, dans le concours des créanciers, on ne peut admettre de pri- 
vilege que lors qu’ il est établi par la loi; que si l’article 281 du Code de Com- 
merce dispose que le connaissement peut étre a ordre, ou au porteur, il 
n’en résulte pasqu’il confére au porteur un privilége sur lee marchandises men- 
tionnées en ce connaissement ; que sa remise entre ses mains |’autorise seule- 
ment a poursuivre la veute de ces marchandises, s'il est nécessaire ; que l'article 
93 du Code de Commerce, par exception aux régles générales, établit bien un 
privilége, mais il ne concerne que le commissionaire quia fait des avances sur la 
marchandise @ lui expédiée d’un autre place, pour étre vendue au compte du 
commettant, et encore faut-il qu'elle soit 4 la disposition de ce commissionaire, 
dans ses magasins, ou dans ur dépét public, ou que l’ erpédition lui en ait été faité, 
ce qui ne se rencontre point dans la cause ; d’ou résulte quei’arrét attaqué, en re- 
fusant le privilége par eux reclamé, loin de contrevenir aux lois, n’a fait que s’y 
conformer.” 

I rely with confidence upon this decision, and the general principles and 
reasoning which sustain it. It is very clear that, if the principle here contended 
for be not recognised, any consignee of goods, upon which an attachment has 
been levied, may, by assigning the bill of lading of the goods toa creditor of the 
owner, and ante-dating the endorsement, though such has not been done in the 
present case, completely nullify any legal attachment whatever. 

C. A. Jones, for the appellants. 1. The property attached was assigned to 
the intervenors by a transfer of the bill of lading, three days previous to the 
attachment by plaintiffs. The property was seized befored it arrived in New 
Orleans by the sheriff of the parish of Jefferson, which prevented the master 
from delivering his cargoes. They were etopped in transilu. Itis clear that, 
after the seizing of the bill of lading, the right of Matlock & Co. to stop the 
property in transilu, ceased. Their creditors could not have a greater right 
than they themselves possessed. See Stubbs v. Lund, 7 Mass. 453. Illsly v. 
Stubbs, 9 Mass. 65. Walter v. Ross, 2 Washington Cir. C. R. 283. Sum- 
mervill vy. Elder, 1 Binney, 106. Cunard v. Atlantic Insurance Company. 3 
Peters S. C. R. 386. Wood v. Roach, 2 Dall. 180. Hartlev. Smith, 1 : 
& Pull. 563. Abbott on Ship. pp. 367 to 390. 2 Rob. 342. Ryberg v. Small, 
2 Wash. Cir. C. R. 294, 403. 

2..An attachment before delivery, cannot defeat or destroy the rights of a 
consignee, or his assigns, for value. The delivery was complete, in a legal 
sense, by the transfer of the bill of lading, and would be so even if the bill 
could only be considered as.a mere order. Hollingsworth v. Napier, 3 Caines, 
162. Whitehouse v. Frost, 12 East. p. 14. Abbott on Shipping, 375. 

3. The property attached was shipped to intervenors to cover large advan- 
ces and acceptances. They are, by the laws of Louisiana, entitled toa privi- 
lege upon it; they have received a bill of lading and letters of advice, all of 
which are upon record; they are thus brought within the provisions of the act 
of February 17th, 1841, amending art. 3214 of the Civil Code. 

4. The intervenors, in their petition, claim the boats as well as the ca 
but brought no proof to show that they es to Matlock & Co., having 
-— that were owned by the captain (Mc y), who brought them to New 

rleans. 

5. It was impossible for the intervenors to show a final account between 
themselves and defendants. Their bookkeeper, Voight, states that, at the 
time his deposition was taken, no property had been received. The interve- 
nors were forced to take out commissions immediately, and could not wait for 
the arrival of the different shipments. The court will at once see the difficul- 
y under which they labored. If any importance is attached to this objection, 
they are prepared, upon a new trial, to show an exact statement of their affairs; 
their loss by their transaction with the defendants has been more than $10,000, 
after crediting them with every shipment. 

6. It is alleged that the bill of lading cannot be considered as such, because the 
consignor and consignee are the same. This is a very common form of a bill 
of lading. One half the produce shipped to New Orleans, has no further pro- 
tection than is afforded by such bills. It is a form recognized by all the works 
that treat upon the subject. On the same principle a bill of exchange, or note 
payable to the order of the drawer or maker, would not be recognized as a 
negotiable instrument. By the assignment to White, Warner & Co. this bill 
was clothed with all the formalities necessary to a contract. 

7. The, exact umount of Matlock § Co’s. indebtedness to White, Warner § 
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Biacktr Co. isclearly made out, so far as regards the acceptances. But in addition to 
by this, they were coined to commissions for selling the property when received ; 
MATLOCK. these commissions could not be set forth until the sale of the property. Their 
not being able to settle this part of the case cannot interfere with the indebt- 

edness already shown to exist, and destroy their claim upon the property. 

Grymes, on the same side. 

Tn this case the judges being equally divided in opinion, the judgment of the 
court below, under art. 68 of the constitution, was affirmed. The judges de- 
livering their opinions separately. 

Eustis, C.J. The plaintiffs attached, asthe property of the defendants, 
two flatboats, with their cargoes of beef and pork, for a debt of $2,240. The 
attachment was levied on the 16th of February, 1846, in the parish of Jefferson. 
White, Warner & Co., of Philadelphia, intervened, and claimed the beef and 
pork attached as the holders of a bill of lading, which came to their hands 
previous to the attachment, viz. on the 13th February. There was a judg-y. 
ment for the plaintiffs against the intervenors, and they have appealed. 

- The defendants, who were the shippers and owners of the cargoes, were 
: also the owners of the boats, and the district judge considered that the docu- 
ment under which the intervenors claim, though in point of form a bill of 
lading and signed by the masters of the boats, was not, under the commercial 
Jaw, a bill of lading possessing the privileges and effect of such an instrument, 
inasmuch as there were no competent parties to the contract of affreightment, 
the captain or master signing it as the agent or representative of the owner. 
* But to this it is to be observed, that, there is a personal contract, between the 
Swner who ships goods on board of his vessel and the captain, by the bill of 
‘ @Mading, and that by transferring the bill of lading the owner binds himself, and 
makes the contract with the person to whom it is assigned. The district judge 
was also of opinion that, the intervenors had not established their debt with 
proper certainty, and that, under the allegations of their petition of interven- 
tion, their right to hold the property under the bill of lading could not be 
supported. 

Had we this case before us on the question of property, as presented by the 
bond fide possession of a bill of lading for produce on transit from the place of 
shipment to that of its destination, we then should have to determine on the 
right of the creditor to interfere with and break an ordinary mercantile trans- 
action, while in progress towards its completion. But as we understand the 
issues which the intervenors have thought proper to set their claims upon, 
their right to hold and retain the property attached is based upon a debt which 
they undertook to establish, and of which evidence was adduced, and which 
was due before the trial of the cause. There were various transactions be- 
tween the intervenors and the defendants, and other shipments made, besides 
this, of western produce, which was sold on commission by the intervenors in 
Philadelphia, We have no clue to the state of the accounts between the par- 
ties, and non consiat that the defendants owe the intervenors, their factors, a 
dollar. Inthe issues tendered by the intervenors, the plaintiffs joined, and 
under them the testimony adduced was taken by commission, and at the trial, 
though the bills accepted by the intervenors were long since over due, they 
were not prodyeed, and no evidence of their payment by the intervenors was 
given. 

Under this state of facts, as presented by the intervenors themselves, we 
are bound to pass judgment. Can we adjudge this case solely on the apparent 
rights of While, Warner § Co. under their bill of lading, as they existed on the 
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day of the attachment, or on their rights as they have placed them before us 
on the trial of the cause, and under their own evidence? We do not under- 
stand that a party is permitted to escape from the consequences of his own 
substantive allegation, made in his pleadings, even if it should defeat his right 
to recover absolutely. The right of property which the intervenors claim in 
this shipment is, by themselves, based upon the contract of consignment or of 
pledge, which presupposes the existence of a debt; and, if that debt has ceased 
to exist, what becomes of their right? Suppose the property itself were un- 
der the control of the court, instead of being, as it is, represented by the bond— 
we should not be at liberty to give it to the intervenors, under the evidence. 
They being merchants, and their insolvency not being even intimated, and the 
drafts being overdue, it is obvious that they have been paid, but not by the 
intervenors, or they could have produced them. The intervenors are actors ; 
heir case must be determined as they have presented it by their allegations 
and their evidence. 

They ask, in their intervention, for judgment against the d6fendants for such 
sum as may be due, and by preference over the attaching creditors. It is true, 
that there is also an allegation that, by the assignment of the bill of lading, 
they became the owners of the cargoes consigned to them, and that there is 
an alternative prayer in their petition, ‘that it be adjudged that the two flat- 
boats, with their aforesaid cargoes belong to your petitioners intervening, or 
that they have privilege” over the plaintiffs, &e. But it is equally clear that 
the alleged ownership is based exclusively on their being in advance by their 
letters of credit and acceptances to the defendants; and that it depended .ex- 


clusively upon that condition, and, if there was no debt, there was no owner-" 


ship. This again js a question of practice, and one of those which never ought 
to be presented to the court. The rules concerning the requisites of petitions 
and pleadings ought by this time to be understood. The party intervening in 
this case must be held to the material and substantive allegations of his petition, 
and can be permitted to derive no advantage from their contradiction or obscuri- 
ty, to the detriment of other parties, who have followed in all respects the 
regular and usual mode of proceeding. Barrett v. Zacharie, 2 Ann. R. 655. 
Del Homme v. De Kerlegand,’ 4 La. 360. Code of Practice, arts. 149, 172, 
393, 394. A 

Rost, J. Iconcur with the Chief Justice, for tie reasons given by him, 

Suet, J. Before stating the material facts in this case, a brief notice of 
the pleadings is necessary. After the levy of the attachment by the plaintiffs, 
merchants of Cincinnati, White, Warner & Co. filed their petition of interrven- 
tion, in which they allege that they are the bond fide owners of the property 
attached, by virtue of a bill of lading transferred to them before the attachment ; 
that they came under acceptances and liabilities for Matlock & Co. for about the 
sum of $26,000, in pursuance of a previous agreement and letters of credit, by 
which the intervenors were to pay $6000 for the defendants, and also accept bills 
for them, and be covered by shipments; that the property attached was shipped 
in fulfilment of such agreement, and, having been received at New Orleans 
by White, one of the intervenors’ firm, was to have been forwarded to Philadel- 
phia to them, for sale, the proceeds to be placed to account advances ; 
that the intervenors are the owners of it, or at least are entitled to a privilege 
upon it. The prayer is alternative, that they be adjudged the owners of the 
property attached, or that they be recognized as privileged creditors. Such I 
consider the fair substantia) purport of the petition of intervention, although 
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it is inartificially drawn. The answer of the plaintiffe, who made no exception 


Menteee. to the intervenors’ pleading, accords with this view. They not only deny that 


the intervenors are creditors of superior rank, ‘but also expressly deny that 
they are owners of the property.” Under these pleadings I think the interve- 
nors entitled to have their rights considered upon both points: first, had they 
at the date of the attachment such an ownership as placed the property, on its 
transit through New Orleans to Philadelphia, beyond the reach of an attaching 
creditor of Matlock § Co.; and secondly, if not entitled to have the property 
discharged from the attachment, are the intervenors entitled to a decree of priv- 
ilege. upen the property ia the hands of the sheriff. I am of opinion that, 
under our y-ules of pleading, such an alternative prayer is admissible; it seems 
tome not « case of inconsistent pleading, within the intendment of the Code of 
Practice. The case is different from that of De L’ Homme, curator v. De — 
Kerlegand, 4 La. 360. There the eourt said: “ The suit is brought to recover 
certain property, and at the same time to enforce the payment of a note due by 
the defendant te fhe deceased. It appears very clearly in evidence that this 
note was given in payment of the property sued fer; and it is equally clear 
that two such demands cannot be cumulated in the same petition ; they are in- 
consistent, and by an express provision of jaw, one excludes the other. Code 
of Practice, art. 149.” Inthe case of Barrett v. Zacharie, the reason for re- 
manding was that, the plaintiffs’ pleadings had not presented his real grounds 
of attack, and the deferdant, having been taken by surprise, was not permitted 
to suffer by an obscurity of pleading for which his adversary was in fault. 
Being of opinion, therefore, that the intervenors are not excluded by defec- 


* tive pleading from an examination of the full merits of their cause, 1 nane to 


state briefly the case, as presented by the evidence. 

It appears that Matlock & Co. and White, Warner § Co. had cman 
dealings with each other, on previous occasions. The former were western 
dealers in pork, raising funds by dratts on the intervenors, which were provi- 
ded for by shipments to them. The attachment was levied on the 16th Feb- 
ruary, 1846; on the 13th February, White, Warner & Co’s house, by their 
partner then present at New Orleans, got the bill of lading for the property at- 
tached, and was making arrangements for its shipment to Philadelphia. This 
transfer of the bill of lading was in pursuance of a previous agreement, as fol- 
lows: In October, 1845, the defendants, in Indiana, addressed the intervenors 
at Philadelphia, informing them that they were collecting large supplies of live 
steck, and wanted funds; that they hada debt of $6000 to pay to parties in 
Philadelphia, which they desired the intervenors to pay for them ; and also de- 
sired letters of credit for $15,000 or $20,000, to be covered by promised ship- 
ments, as on previous occasions. The intervenors acceded to this proposal, 
gave the letters of credit, aceepted drafts in favor of the Philadeldhia creditors 
for $6,000, which they subsequently paid, to wit, in the spring of 1846; they 
also accepted bills of the defendants, drawn upon the letters of credit, to the 
amount of $21,000. At the time when the testimony was taken under com- 
mission by the intervenors these latter acceptances had not matured; but it is 
proved that they had been given, and that the acceptors had made arrangements 
to meet them. ? No provision was made for them by the defendants, save by ship- 
ments of produce not sold at the time of taking the testimony ; but the value of 
which, including that in controversy, it is satisfactorily proved would not cover 
the acceptors. 

1 consider these facts as establishing in the intervenors such an ownership of 
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the property attached, acquired by them in good faith and in the usual course of 
mercantile dealing, in pursuance of a fair antecedent agreement, as placed the 
property beyond the control of the defendants, and beyond the reach of attach- 
ment upon its transit. The intervenors were entitled to have it all pass undis- 
turbed to its destination. If property could be thus arrested on its transit, and 
an acceptor, whose name is out on the faith of the shipment, be left to meet his 
acceptances out of his own funds, while the property is locked up in transitu 
by the process of a foreign court, into which the distant consignee is dragged to 
litigate, commerce would become so dangerous that no prudent man would en- 
gage in it. Ido not conceive that the absence of proof that the acceptances 
have been all paid, changes the nature of theircase. The intervenors made 
themselves primarily liable by accepting the bills; by this agreement, and the 
transfer of the bill of lading, the property fell under their qualified ownership, to 
enable them to meet the acceptances. They have proved a payment of $6000, 
and their liability for the residue is not shown to have been removed. Even if 
White, Warner § Co. have not taken up those bills, yet, in the absence of proof 
that the defendants have themselves taken them up, we must consider the ac- 
ceptances as outstanding, and the intervenors stil] primarily liable. Moreover, 
the agreement entitled them to have the selling of the property in Philadelphia, 
and thus earn their commissions, which formed part of the consideration for 
putting out their names. 

It is proper to add that, there is no proof of a fraudulent combination to cloak 
the property, nor do I see any reason to suspect it. 

On the first point, therefore, [ think the case is with the intervenors, and that 
there should be judgment in their favor setting aside the attachment, It is not 
necessary, if the above views be correct, to examine the second point. 

Kine, J. I concur in the foregoing opinion, prepared by Sxipex1, J., for 
the reasons by him stated. Judgment affirmed. 
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BorpELals v. MavGars. 


Where, in an action on a foreign judgment, the petition alleges that a note, which was the 
original evidence of the debt, is merged in the judgment, and the action cannot, under the 
evidence, be maintained upon the jadgment, the petition mast be dismissed. The action 
cannot, under the pleadings, be sustained on the note. 


PPEAL from the Parish Court of New Orleans, Maurian, J. Sigur and 
Bonford, for the plaintiff. Pilié and LeGardeur, for the appellant. The 
judgment of the court was pronounced by 
Supe, J. The petition alleges that, in 1823, the plaintiff was the holder 
of a note of the defendant’s, payable in that year. That it was protested at 
the town of Clermont-Ferrand in France, where the parties both resided; 


that, in 1824, the plaintiff brought suit against the defendant upon it, before the - 


Tribunal of Commerce at that place, being a court of competent jurisdiction ; 
that, after due citation, such proceedings were had that, in that year, the de- 
fendant was condemned to pay the amount of the note, interest, and costs; 
which judgment, petitioner avers, is still in full force and effect, not in any wise 
satisfied, reversed, or annulled; that execution was taken out on the judgment, 
and returned; and that signification thereof, at the defendant's domicil, was 
duly made. 
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At the trial of the cause a transcript of the proceedings of the french tribnnal 
up to judgment, was offered and received. Certain documents were also 
offered, some of which purported to be the signification or notice of the judg- 
‘ment, and demands of payment. ‘The latter documents were properly rejected. 
They were not attested by an american consul or vice-consul, residing in France, 
nor by any certificate under the great seal of France, or other competent 
authentication. 

The judgment having been rendered by defanlt, and there being no evidence 
before us of its execution, the defendant contends that it was of no effect in 
that country, and cannot be the basis of a judgment here. Both parties have 
assented that we should take notice of the french law, as exhibited by the 
french Codes and commentators. 

Article 156 of the Code de Procedure Civile, declares: ‘‘ Tous jugements 
par défaut contre une partie que n’a pas constitué d’avoué, seront signifiés par 
un huissier commis, soit par Je tribunal, soit parle juge du domicile du défaillant 
que le tribunal aura désigné ; iJs seront exécutés dans les six mois de leur obten- 
tion, sinon seront réputés non avenus.” This provision is stated by Pailliet 
to be applicable to judgments by default, rendered in commercial matters. 
Manuel de Droit Francais, p. 572, note. And so it is also expressly provided by 
the 643d article of the Code de Commerce. ‘ Néanmoins, les art. 156, 158, et 
159 du méme Code, relatifs aux jugements par défaut rendus par les tribunaux 

inférieurs, seront applicables aux jugements par défautrendus par les tribunaux 
de commerce. 

The plaintiff ’s counsel admits in his brief that, the peremption de jugement, 
arising under these provisions of the Codes, destroys the judgment; but con-~ 
tends that, it leaves the “instance,” or proceedings before judgment, in full 
force and effect. That consequently, even if the judgment sued upon be con- 
sidered as perimé under article 156, yet the action or procédure would still 
subsist, and would serve as a continuous interruption of prescription on the note 
up to the present day. If this be true, it does not enable usto sustain the 
plaintiff ’s action ; for under the allegations of his petition the note was merged 
in the judgment, and the suit was not upon the note, but upon a judgment. 
As the action cannot be maintained upon the judgment under the evidence, the 
petition must be dismissed as in case of non-suit. 

Judgment reversed, and petition dismissed as in case of non-suit, with costs 
in both courts, 
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GREINER v. PRENDERGAST. 
An attachment will not lie in an action for damages ez delicto. 


PPEAL from the First District Court of New Orleans, McHenry, J. 
Greiner, pro se. Durel, on the same side. Robinson, for the appellant. 
The judgment of the court was pronounced by 

Suipewt, J. This action is for damages alleged to have been sustained by 
the plaintiff, in consequence of the sale of plaintiff’s property seized under a 
ji. fa., which it is averred was wrongfully issued, pending an appeal, ona judg- 
ment obtained by Prendergast against Greiner, the present plaintiff. The 

defendant pleaded the general issue, and prescription. 
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That the fieri facias was illegally taken out results from the decision of the Gneingx 
Supreme Court in Greiner v. Prendergast, 2 Rob. 235. Nor was the issuing Panateiiee. 
of the execution, under which the sale was made, expressly authorized by an 
order of the District Court. 

The plea of prescription was properly disregarded by the court below. The 
defendant was absent from the State. Although there was a debt due to 
Prendergast by Greiner which might have been attached for an ordinary in- 
debteduess, and even if it be conceded that the existence of attachable proper- 
ty within the State would form an exceptionto the rule Contra non valentem, 

&c., yet the exception would not apply in the present case. Greiner's claim 
is for damages ex delicto. Anattachment will not lie in sucha case. Prewitt 
v. Carmichael, 2 Ann. R. p. 943. 

We think the injury sustained was less than was assessed by the court 
below ; and that, under the evidence, an allowance of $360 woukd be ample. 

Judgment reversed, and judgment for plaintiff for $360, and costs in the 
court below ; those of this appeal to be paid bythe plaintiff. 


Hunrincron v. Lowe et al. 


Where a quantity of pork in hoghsheads is sold, without any express stipulation, or exclu. 
sion, of warranty, and the purchaser, after examining some of the hogsheads, on the assu- 
rance of the broker employed to make the sale that every piece had been examined by an 
experienced and skillful agent and found to be sound, makes no further inspection. the ven- 
dor will be bound by an implied warranty as to the quality. C. C. 2457. And though 
animplied warranty may not extend to apparent defects, this exception cannot be extend- 
ed to a case in which a representation was made calculated to quiet the vigilance of the 
purchaser, with regard to merchandize the inspection of which would be attended with 
inconvenience. 

Where a purchaser of a quantity of pork in hogsheads discovers, after the purchase, that a 
part of it is unsound, he may retain the sound hogsheads, and returnthe unsound. The 
rule that the redhibitory vice of one of several things sold together gives rise to the 
redhibition of all, does not apply to such a case. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 


W. D. Hennen and W. H. Hunt, for the plaintiff. It is clear that 
the plaintiff has poperly limited his action to the redhibition of that por- 
tion of the pork which was unsound, and that he was even compelled to 
affirm the contract as to the other portion which was not effected with the ~ 
redhibitory defect. For in the sale of several things together, which being in- 
dependent of each other do not form a whole, and do not derive any increase 
of value from their union, the redhibitory action will lie only for the things 
found defective, and the contract must be carried into effect as to the rest. Such 
is the clear inference from art. 2518 of the C. C. Ledoux v. Armor, 4 Rob. p. 381. 
6 Mart. 696. .15 Mart. 100. Pothier, Vente, 528. Troplong, Vente, t. 2, p. 46, 578. 
It has been shown that the things purchased were affected with a redhibitory vice 
at the time of the sale, and that defendants, or their agent, knew that the de- ' 
fects exisited at the time. That defendants are responsible for the acts of their 
agent. See Story on Agency, 452. 15 La.170. 10 Rob. 167. Itis pretended 
by the defendants that the defect was apparent, and one therefore against 
which they did not warrant under the 2497th art. of the C. C. which declares, 
that, ‘apparent defects, that is, such as the buyer might have discovered by 
simple inspection, are not among the number of redhibitory vices.” But the 
‘simple inspection here meant is that, which can be made by every ordinary pur- 
chaser, and in which the detection of the redhibitory defect does not require 
any particular skill, or difficult or inconvenient operation ; as in the sale of a 
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horse that has lost an eye, or a:negro that has lost a hand. The circumstances 
of this sale fall precisely within art. 1841, no. 4, of the C. C. A false asser- 
tion of the quality of an object will constitute such an artifice as will invalidate 
an agreement, if the object be one that requires any difficult or inconvenient 
operation to discover the truth or falsity of the assertion. Sales of any article 
a false sample of goods in packages or bales, which cannot without inconve- 
be unpacked or inspected, are referable to this rule. The defects in the 

pork were not apparent defects within the meaning of art. 2497. 


R. N., and A. N. Ogden, for the appellants. The judgment of the court 
was pronounced by 

Strpext,J. This case presents a reclamation by plaintiff, arising out of a 
purchase of pork made by hiur from the defendants: Of the quantity purchas- 
ed, about one-half proved to be unsound. The plaintiff claimed the difference in 
value exhibited by an auction sale of the unsound, made about three weeks af- 
ter the sale, as compared with the alleged market value of a sound article ; 
and also damages for the charges and expenses incurred by its shipment to 
his correspondent in: Mobile, who sold a small part of the lot there, and upon 
discovering the unsoundness r@shipped it to the plaintiff. The total claim was 
for $480. The district judge gave a judgment for $180 73, and the defendants 
appealed. 

The purchase was made on the 2Ist January, 1847. The plaintiff immedi- 
ately shipped the pork to Mobile, and, on the 30th January, sold a few hogsheads 
to a party, who bought without examination, on the representation of plaintiffs 
agent; but, on opening it a day or two afterwards, the purchaser discovered 
it to be in very bad condition, and an allowance was made to him of about sev- 
enty-five per cent. The agent reshipped what was unsold to plaintiff, who had 
it examined, and finding about half of it to be unsound, tendered the unsound 
portion to the defendants, and demanded the proportional return of the price. 
This offer the defendants refused, unless plaintiff would return the whole. A 
very great advance in the market value had taken place in the interval. The 


plaintiff then had the damaged portion sold at auction, and it produced a price 
a little below what he paid the defendant. 


There were several witnesses examined before the district judge, two of 
whom say that the pork had been offered to them before the plaintiff bought, and 
they refused to buy, being dissatisfied with its condition. One of them declares 
expressly that, it was a very bad lot and unsound. Another, that he found sev- 
eral pieces damaged, and refused for that reason to buy. It results conclusive- 
ly from the evidence that, the unsoundness existed at the time of the sale; and , 
that even if some portions might not bave been actually unsound at that time, 
they ultimately became so from bad curing. 

The defendants have placed their principal reliance on the testimony of their 
broker, who was called as a witness by the plaintiff. He states that the pork 
was in hoghsheads, which were headed up, except those which were examined 
by himself and the plaintiff’s clerk. They tried these, and found their con- 
tents sound. He represented, at the time. that every piece had been examin- 
ed by an experienced and skilful agent for the defendants, with the view of its 
being shipped to England, and every piece was sound and in order. He also 
stated to the plaintiff, as one reason why the defendants had been prevented 
from shipping the pork, the high rate of freights. The witness further stated 
that he offered the plaintiff's clerk to open as many hogsheads as he desired, but 
he declined having any more opened, and: expressed himself satisfied with what 
he had seen, saying that he was a good judge. He further deposed that, on 
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his statements and the clerk’s examination, the plaintiff purchased without fur- Besemoven 


ther guarantee, and that there-was ‘no attempt on his part, or those of his prin- 
cipals, to conceal or misrepresent. 

There is no reason to doubt that his representation did have the effect of 
discouraging further examinatien; and, although there was no express stipula- 
tion of warranty, it is clear that there was no exclusion of it. We consider 
the representation as excusing the plaintiff from a more thorough examination 
of the article; and we attach more weight to the representation acknowledged 
to have been made, from the fact established by another witness that, the broker 
who made the sale to the plaintiff had offered the lot to another party, who de- 
clined the purchase because he found some pieces damaged. 

As there was no express exclusion of warranty, the warranty implied by the 
law attached to the contract. The doctrine of caveat emptor, as known to the 
common law, even if it would go so far as to relieve a vendor from the effects of 
such a representation as was made in the present case, cannot be invoked 
against our own express legislation and jurisprudence, which recognize the im- 
plied warranty of quality as wellas of title. Civil Code, 2451. It is said, how- 
ever, that the implied warranty does not extend Yo apparent defects, which are 
defined by our Code to be ‘- such as are apparent by simple inspection.” This 
is true. But the enquiry remains, what are apparent defects? How far is it 
to be considered applicable to the sale of merchandize packed in such a manner, 
or otherwise so situated, as to make its thorough examination inconvenient? 
See upon this point, Duranton, vol. 16, lib. 3, tit..6, §310, and the opinion of 
Judge Watts in Millaudon and Morganv. Priceand Frost. We.do not however, 
think it necessary to say whether, under ordinary circumstances, the defective 
character of the merchandize in question, which was in closed casks, was an 
apparent defect within the fair intendment of the Code, that is to say, whether 
it was the buyer’s duty to protect himself by having the casks opened, and 
to notice not only the patent unsoundness of portions of the pork, but e- 
fective curing which would ultimately result in unsoundness of other portions. 
It would clearly be carrying the exception as to apparent defects too far. to ex- 
tend it to a case in which a representation was made calculated to quiet the 
vigilance of the purchaser with regard to merchandize packed in casks, and the 
inspection of which was attended with some inconvenience. A witness, who 
was in the employ of the defendants, states, that he had examined the merch- 
andize before the defendants bought, that he rejected some portions, and that 
the lot, as selected, was sound, and was all carefully repacked with additional salt. 
This testimony relieves the defendants from any moral imputation, but 
cannot destroy the legal effect of the representation made to the plaintiff 
by their broker. Nor can we consider that the witness’ opinion as to the qual- 
ity of the pork overbears the testimony of the other witnesses as to the un- 
soundness of a portion of it, which, we think, is conclusively established. 

But it is said that, when the plaintiff was dissatisfied with the sale, he should 
have tendered the return of the whole, and had no right to keep the sound 
part, reaping the profit of an improved market, and returning orily the unsound. 
The rule that the rehibitory vice of one of several things sold together gives 
rise to the redhibition of all, applies to a limited class of cases; those where 
one of the things would not have been bought without the other. The illustra- 
tions given in our Code are, a pair of matched horses or a yoke of oxen. The 
rule is obviously a reasonable one, and we have borrowed it from the roman law. 
Quim autem jumenta paria veneunt, edicto expressum est ut, cm alteram in 


Lows. 
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quam venditori consulitur, dum jumenta non separantur. But when the 
things are independent of each other, the redhibitory action lies for that which 
is affected with the redhibitory vice. ‘I'he example given by the eivilians is, a 
lot of unmatched horses or a flock of sheep. If one proves to have been 
unsound, the partial dissolution of the sale is permitted. See Duranton, vol. 
16, § 319. Troplong, Vente, 578. Voet, lib. 21, tit. 1,.de Adil. edict. It is 
to be observed, however, that this is not strictly an action of redhibition, but of 
quanti minoris. The plaintiff desired to exercise the right of redhibition, but 
was prevented from doing so by the refusal of the defandants. 

The plaintiff has asked an amendment of the judgment in his favor, but as 
the application was not seasonably made it cannot be considered. C.P. 890. 


Tai Zod. Judgment affirmed. 


Orn eee APO 


€ ny 
FEATHERSTON'H v. CoMPTON. 


‘The proceedings authorized by sec. 13 of the stat. of 20 March, 1839, whieh provides that 
where a plaintiff has applied for a f. fa., and has reason to believe that a third person has 
property, or effects, in his possession, or under his control, belonging to the defendant, or is 
indebted to him, he may cause such third person to be cited to answer under oath interroga- 
tories touching said property or debt, may be resorted to in all cases where a fi fa. has 
been issued ; and as a fi. fa. may issue from the court of the parish in which the jadgment 
was rendered to any other in the State where the debtor has property (C. P. 642), the 
right of propounding interrogatories to third persons is accessory to and accompanies the 
writ to the parish in which it is to be executed, giving to the court of that parish jurisdic- 
tion over the proceedings against such third person under the ji. fa. 

A ishee, or third person, to whom interrogatories are propounded under a fi. fa. under 

statutes of 20 March, 1839, sec. 13, and 18 March, 1840, cannot interfere in the contro- 
between the original parties, nor plead other defences than those necessary to pro- 
himself. He will be protected by the judgment of the court against him, as no seizure 
in Gis hands can be made underthe execution without notice to the defendant, who must» 
after notice, oppose the seizure, or lose all recourse against the garnishee for the payment 
made by him under the order of a competent eourt. But a jadgment and fi. fa. are neces- 
sary to support the proceedings against such garnishee or third person, and they may 
require proof of their existence as a pre-requisite to any judgment against them. 
PPEAL from the First District Court of New Orleans, McHenry, J. 
Redmond, for the appellant. Stockton and Steele, for the defendant. 
The judgment of the court was pronounced by 
Kine, J. The plaintiff presented to the judge of the First District Court of 

New Orleans a petition, in which he alleged that, he had obtained a judgment 

against the defendant, Compion, in the parish of Concordia, and that he had 

caused a fieri facias to be issued thereon, directej to the sheriff of the parish 

of Orleans, in virtue of whicha seizure had been made in the hands of W. G. 

“ Kendall, and he prayed that process of garnishment be issued against Kendall, 
and that the latter be required to answer the interrogatories annexed to the 
petition. Kendall's answer, it is contended, disclosed an indebtedness to the 
defendant. He, however, filed a plea to the jurisdiction of the court, on the 
ground that no other tribunal than that which rendered the judgment against 
the defendant could take cognizance of the proceedings in garnishment author- 
ized by the act of 1839; and further denied that,the alleged judgment had 

heen rendered against the defendant. The judge considered that the plaintiff 's 
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proofs were defective, no evidence having been adduced that a ji. fa. had ~ 
actually been issued, and that the plea to the jurisdiction was well founded. 
The proceeding was dismissed, and the plaintiff has appealed. 

The acts of 20 March, 1839, and 18 March, 1840, (B. & C’s Dig. 458, 459,) 
authorize a plaintiff who has applied for a fieri facias against the defendant, to 
cause any third person whom he has reason to believe has effects pf the defend- 
ant’s in his hands, or to be indebted to the latter, to be cited, and torequire him to 
answer interrogatories touching his indebtedness. This process may be resorted 
to in all cases in which writs of ficri facias issue. It is well settled that a fieri 
facias may issue from the parish in which the judgment was rendered, to any 
other in the State in which the debtor has property. C. P. art 642.3 La. 475. 
The right of calling on third persons to disclose what property or effects of the 
debtor they hold in their hands, is an accessory to the writ ; and, there being no 
limitation in the acts, necessarily accompanies it to the parish in which it is 
to be executed, giving to the court of that parish jurisdiction of the proceeding 
in garnishment, when resorted to. 

It is true that the garnishee is regarded as a stakeholder, and cannot interfere 
in the controversy between the original parties, or plead other defences than those 
whichare necessary to protect and prevent an improper decision as far as relates 
to his own interests. 14 La. 514. 10 Mart. 568. In such cases he will be fully 
protected by the judgment of the court against him, as no seizure in his hands 
can be made under the execution without notice to the defendant ; and the latter, 
upon receiving such notice, must oppose the seizure, or lose all recourse against 
the garnishee for the payment made by him in obedience to the mandate of a 
competent court, however erroneous the judgment under which the writ issued 
may have been. Buta judgment and a fieri facias thereon are necessary to 
support the proceeding in garnishment. They form the foundation of the plain- 
tiff’s right to resort to that remedy, and the garnishee may require that their 
existence be proved as a pre-requisite to a judgment against him. No proof 
either of the judgment or of the fierit facias was adduced on the trial, although 
the existence of the former was expressly put at issue by the pleadings. We 
think that the district judge erred in his view of the question of jurisdiction, 
but correctly considered that the evidence before him did not authorize a judg- 
ment against the garnishee. The proceeding was, in our opinion, properly 
dismissed, without prejudice to any rights which the plaintiff had acquired by 
his seizure. The judgment has only the effect of a non-suit, and is no bar to 
the plaintiff's renewing the proceeding, if bis interests should require it. 

Judgment affirmed, 


~ 


Tue Crry or LarayeTtTe v. Preston, Executor. 


Property of a saccession offered for sale at twelve-months’ credit under a fi. fa., may be 
purchased by the executor, for the benefit of the succession, with a view to obtain an 
extension of time for the payment of the debt , and a twelve-months’ bond, eXecuted by 
him for the price, will be valid. The effect of the adjadication was not to acquire for the 
succession property it did not previously possess, nor to change the nature of its title. 
The heirs alone can complain of the parchase. If they repudiate the act on the ground 
that the price offered by third.persons for the property was adequate, the only consequence 
will be that they may insist on the eXecutor’s taking the property, and accounting to them 
for the price. 
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iain ellie cietaes wae eavetals by the tiling of 0 vacvoemntin’ tend tekthe 
v.. © price of propéfty sold under a f. fa. 


: ATEEL SS the District Court of Lafayette, Clarke, J. Michel, for the 


ants, cited 8 Mart. N.S. 451. C. C. 1672, 1673. Preston, pro 


se. The judgment of the eourt was pronounced by 


Kine, J. {The plaintiffs issued an execution on a judgment obtained against 
the defendant as executor of Robert Layton, deceased, in virtue of which a lot 
of ground #as seized, and, at the second exposure, was adjudicated to the de- 
fendanty' Preston, in his capacity of executor, who gave his twelve-months’ bond - 
for the price of adjudication, with surety, the sufficiency of which is not ques- 
tioned. The plaintiffs declined receiving this bond from the sheriff, and took a 
rule'upon the defendant to show cause why the adjudication should not be set 
aside, on the ground that, in his capacity of executor, he was not empowered 
‘*o purchase the property, nor to execute a bond by which the succession he 
represents would be bound. Therule was discharged in the court below, and 
the plaintiffs have appealed. 

The district judge did not, inouropinion, err. The effect of the adjudica- 
tion has not been to acquire for the succession of the testator property which 
it did not previously possess, nor to change the nature of its title. Nor does 
the bond given in virtue of it impose a new, or more onerous obligation, or the 
estate. The debt was due by a judgment, which was not satisfied, nor novated 
by the bond, and which still exists in full force against the succession. It is not 
pretended that the defendant purchased for his individual use and benefit. He 
appears to have availed himself of the right accorded to judgment debtors by 
the 688th article of the Code of Practice, to purchase in the property for the 
benefit of the succession he administers, with the view of obtaining an exten- 
sion of time for the payment of a debt which he was not prepared to meet. 
Neither the object nor the effect of the adjudication was to acquire property, 
nor increase the obligation of the succession, but to prevent a sale to third per- 
sons, and to obtain time for the payment of its debts. The heirs alone can 
complain. If they repudiate the act on the ground that the executors should 
have permitted the adjudication to a third person, the price offered being ade- 
quate, the only consequence will be that they may insist on the executor’s © 
taking the property, and accounting to them for the price of adjudication. But 
the succession will be still bound for the debt ; and, in any event, the plaintiffs 
may proceed to seize and sell the property, im satisfaction of their bond. Bank 
of Louisiana v. Déjean, 12 Rob. 17, 19. 

Judgment affirmed. 





In tHE Martrer or THE Mercuants Bank or New OR.EANs. 


Under the stat. of 6 April, 1843, sec. 2, the commissioners for the liquidation of banks were 
entitled to compensation at the rate fixed by that section, until superseded by the ap- 
pointment of a liquidator under the stat. of 4 May, 1847. The salaries allowed by the stat. 
of 1843, were not limited to the period of four years, mentioned in sec. 25 of the stat. of 
14 March, 1842. , 


APPEAL from the Fifth District Court ofIiiew Orléans, Buchanan, J. 
Elmore and W. W: King, for the appellant. Schmidt, Lockett and 
Goold, contra. The judgment of the court was pronounced by 
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Eustis, C.J. In the act of 1842, under which the commissi@nets of ‘this Myrreige va 
Bank.» 


bank were appointed, provision was made for their compensatién, under the 
condition that, in no case the compensation should exceed $3,000 a year, for 
each commissioner, for each and every year not exceeding fott years, during 
which the liquidation shall continue. By an act of 1843, the yearly salary of 
the commissioners of the banks in liquidation was reduced to $1,000 each, 
free from the expenses of office and others, which were limited to $500 per 
annum. 7 ' 

The commissioners of the Merchants Bank were superseded by the ap- 


pointment of a liquidator under the act of 4th May, 1847, and the commission 


terminated as it existed under the laws of 1842 and 1843. 

The liquidation of this bank has continuéd for more than four years, and is 
not yet terminated. The appeal is taken in this case by the liquidator under 
the law of 1847, from a judgment allowing two of the commissiouers their, 
salaries, at the rate of $1,000 per annum, up to the time of his entering on the 
duties of his office. The appellant objects to any allowance of salary beyond 
the term of four years, fixed by the law of 1842 for the liquidation. We can- 
not say that, the construction given by the district judge to the act of 1843 is 
erroneous. Judgment affirmed. 





Succession or Macarry. 


An opposition to a tableau of distribution of the effects of a succession, presented after the 
decree for its homologation had been rendered, is too late. The fact that the opposition 
was presented a few moments after the decree was rendered, does not change the case. 

The law fixes a period within which an opposition to a tableau of distribution of the ef- 
fects of a succession must be made ; it can only be made afterwards, where the proceed- 
ings have been suspended. But when judgment of bomologation has been pronounced, 
creditors who deem themselves injured by it cau only be relieved by a new trial; and this 
cannot be allowed, where the opposition has not been filed until judgment of bomologation 
had been pronounced. 

A decree for distribution among the heirs of the proceeds of a succession, will not be binding 
upon them without citation; nor will they be bound, without citation, by an allowance of 
commissions to the executor made in a tableau of distribution. 


PPEAL, by the opponent, from a judgment of the Fifth District Court of 
New Orleans, homologating a tableau of distribution, Buchanan, J. L. 
Janin, for the appellant. Buisson, Eyma and Pitot, contra. The judgment 
of the court was pronounced by 
Suipext, J. The court below did not err, in refusing to permit Mrs. Lalau- 
rie, to file her opposition to the tableau, and also in refusing her a new trial, 
so far as the judgment of homologation authorized the payment of creditors. 
’ When the opposition was presented, the decree of homologation had been ren- 
dered. That the opposition was presented on the same day, and, but a few 
moments after the renditiun of the deeree, does not change the case. It 
would throw'the business of courts into extreme confusion and make the ad- 
ministration of justice almost impracticable, if a decree made could be ren- 
dered nugatory by the @ubsequent appearance on the same day of a party, who 
had seasonable Tegal notice, avd an opportunity to appear and present his case 
before the rendition of the decre®. So far also as concerns the motion for a 
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new trial up@ the tableau generally, we must hold the refusal of the new trial 
to be correct."""We are not insensible to the force of the reasoning presented 
by the appellant’s counsel, deduced from the general provisions of the Code 
on the subject of new trials, and from the analogy of ordinary judicial proceed. 
ings ; and, if the matter were res nova, we might perhaps hesitate with regard 
te the affirmance Of the opinion of the district judge. But that opinion is very 
fully*sustained by the decisions of the Supreme Court. The ease of Lang et 
al.v. Their Creditors, 14 La. 237, is directly in point; it has been generally 
_ followed by the courts and the profession; and has never, so far as we are | 
he “Bware, been overruled. It was there said: “The law fixese delay within 
which opposition to a,tableau of distribution is tobe made. This delay is not, 
. however, fatal, as long as proceedings are suspended ; but when judgment of 
homologation is pronounced, creditors who deem themselves injured by it can- 
not be relieved otherwise than by a new trial; and this cannot be obtained by a 
party who has neglected to file his opposition until the judgment of homologa- 
tion be pronounced.” On looking into the reasons given for that opinion, by 
which the proceedings upon a tableau are certainly distinguished in some 
respects from ordinary actions, it will be found that they have much force. 
The distinction.seems to have originated from the necessity of the case, and 
the probable impracticability of conducting the distribution of estates among 
creditors, if provisions of the Code of Practice, not embracing eo nomine 
insolvent and probate proceedings, which are the subjects of special legislation, 
should be indiscriminately and unqualifiedly applied to such proceedings. 
Hence the court, after giving the opinion just cited, observed, very forcibly : 
“ Were it otherwise, the final homologation of the tableau could be indefinitely 
protracted by creditors coming one after the other, and claiming a new trial till 
judgment be actually signed.” If there be hardship in the application of the 
doctrine in this case, it is to be regretted ; but it does not authorize us to break 
down a well settled and convenient rule. 

It is said that that the case here is to be distinguished in this respect: There 
was a premature decree of homologation entered on the 19th November, the 
first advertizement of the tableau having been made on the 9th. On the 20th, 
the error was suggested by the counsel of the executors, and thereupon the 
decree of the 19th was cancelled, and a new decree of homologation was ren- 
dered. The argument is that, this decree fixed the rights of the parties: that 
it affected all of them, and could not be set aside without notice to the person 
to be affected by it. But the counsel himself asserts that the decree of the 
19th was premature and illegal ; and such it clearly was. We think it wasa 
proper exercise of the power of the court to set it aside, upon discovering the 
error; and of this the appellant, who herself acknowledges the illegality of 
that decree, ought not to complain. If the informal decree of the 19th had 
led the appellant into error and had influenced her subsequent action to her 
detriment, it might have afforded equitable ground for relief; but it is obvious 
that such was not the case. It appears from the statement of facts adopted by 

a the court as part of the bill of exceptions, that the appellant’s counsel acknow- 
ledged that he had not seen, nor had cognizance of, the decree of the 19th 
November, when he asked leave to file his opposition on the 20th, after the 
rendition of the new decree. 

The court properly opened the decree so far as related to the distribution of 
the nett proceeds of the estate among the -heits, upon the ground that, the 
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appellant had not been cited, following the authority of Millaudonv. Cajus, 6 
La. 225, et seq. 

The court also opened the decree so far as concerned the fees of the coun- 
sel of the executors, and we do not understand this to be objected to by the 
appellees. ° 

We areof opinion also that, the decree should have been opened as to the 
commission of the executors so far as opposed, to wit, theircommissions on 
$28,100. Under the authority of Baldwin v. Carleton, 11 Rob. 112, an heir 
is not to be considered as concluded upon sucha charge, without citation. 

It is, therefore, decreed that the judgment of the court below, rendered on” 
the 18th December, 1847, be so amended as to open thesdecree of homologa- 
tion rendered on the 20th November, 1847, so far as concerns the item of 
$702 50 charged for commissions on the sum of $28,100; and itis further de- 
creed that the decree of 18th December, 1847, so amended, be affirmed; the 
said estate paying the costs of this appeal; and the personal liability, if any, of 
said executors, for said costs, being reserved. 


Lacoste, for the use &c. v. Harperet al., Executors. 


Though a bill was accepted for the accommodation of the drawer, yet if he have funds in the 
hands of the acceptor at maturity, though insufficient to pay the whole amount of the bill, 
he is entitled to notice of dishonor. It is not enough to relieve the holder from the neces- 
sity of giving notice, that the acceptance was for the accommodation of the drawer; there 
must be something equivalent to an express agreement to waive notice. 


PPEAL from the District Court of Concordia, Mayo, J. Shaw, Stacy 

and Sparrow, for the plaintiff, cited Story on Bills, ss. 310, 312. Bailey 

on Bills, 302. 7’. P. Farrar, for the appellants, cited Bloodgood v. Hawthorn, 
19 La. 128. 12 Rob. 231. The judgment of the court was pronounced by 

Suet, J. This action is brought to recover from the succession of R. L. 
Smith the amount of a protested bill of exchange for $2,277, dated Natchez, 
1ith October, 1836, drawn by the deceased on Brander, McKenna ani Wright 
of New Orleans, and by them accepted, payable fifteen months after date, in 
favor of William Harris, and by him endorsed. It is credited with $600, paid 
by the acceptors on the 10th August, 1838. 

This case was before the Supreme Court some years since, and is reported 
in 12 Rob. 232. It was then held that Smith was not duly notified of the protest 
for non-payment. But, under theevidence then presented, the court was of the 
opinion that the drawer was not entitled to notice. The bill was considered 
purely as an’ accommodation bill; and, although it appeared that, in 1836 and 
1837, the relation of planter and factor had existed between Smith and Brander, 
McKenna and Wright, the court considered it as proved that he had no funds in 
their hands at the maturity of the draft, although he had undertaken to provide 
funds, The court also observed that, it had not been shown that the commer- 
cial dealings between them were kept up to the maturity of the bill, so as to 
justify or render probable the expectation that they might possibly have any 
fands belonging to him to any amount. The court, therefore, concluded that 
the drawer was not discharged for want of notice, but remanded the cause 
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mainly on account of a plea of prescription, which was first set up in that court. 
In doing so, however, the whole case was left open, as was expressly stated. 

At the second trial an account was offered io evidence by the plaintiff which 
establishes the fact that, on the Ist July, 1837, there was a balance in the hands 
of Brander, McKennaand Wright, to the credit of Smith, of $883 24. In thig 
account the acceptance of this bill of $2,777 77, then not due, is both debited 
and credited, and, at the foot of the account, after striking the cash balance of 
$883 24 in favor of palintiffs, as of 1 July, 1837, is added a memorandum: To 
amount draft outstanding, due 24 January, 1838, $2,277 77. So that there 

* were on that day funds in the hands of the drawees to the amount of that balance, 
which, if not subsequently absorbed, would go, pro (anto, towards paying the bill. 
There is nothing before us to authorize the belief that this fund of $883 24 was 
withrawn before the bill matured. On the contrary, the plaintiff has produced 
a witness who states that, on behalf of Brander. McKenna and Wright, he 
presented this very account to Smith, in December, 1840, or January, 1841. 

We are not aware of any authority, extending the exemption of the necessity 
of notice, to cases where the drawee had funds in his hands at the maturity of 
the bill. Even if the funds be insufficient to cover the bill, the drawer is entitled 
to notice of dishonor. To relieve the holder from the duty of notice ir such a 
case, we should require something equivalent to an express agreement to waive 
notice. It certainly is not enough to show that, in its inception, tbe bill was 
accepted for the accommodation of the drawer. Story on Bills, § 311. 
Chitty, 478. : 

We do not wish, however, to be considered as saying that we regard this bill as 
having been, in its inception, purely an accommodation bill. The drawees were 
the factors of the drawer,a cotton planter. It seems that shipments of cotton 
were made by him before and after this bill was drawn ; and, on the other hand, 
several remittances were made, by them to him, of plantation supplies. An 
interest account was kept, commissions were charged, and the case presents the 
usual features of the relation of planter and factor. 

Evidence was offered to prove acknowledgments of his liability by Smith, and 
promises to pay after the maturity of the bill. This testimony is, in many re- 
spects, loose, is not free from inconsistency, and as a whole ie unsatisfactory to 
our minds, and has left us in doubt as to the true merits of this cause. But as it 
appears to have produced conviction in the mind of the district judge, we have 
determined to remand the cause for a new trial, and will leave the whole case - 
open. 

Judgment reversed, and cause remanded for a new trial; the appellees paying 
the coste®@f the appeal. 


Smauiey v. Hig.Crepitors. 
. * " 


The acceptance by the judge of the cessio bonorum made by an insolvent does not vest the 
property absolutely in the creditors, so as to confer on them a right of ownership, or do- 
minion over it. The property remains in their hands only as a pledge, which they are 
bound to have sold, in order to distribute the proceeds among themselves, and to pay the 
surplas, if any, to the ceding debtor. The cession is not a giving of property by the insolvent 
in payment to his creditors, by which interest is arrested. The interest forms a part of the 
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debt, which the creditor has a right to exact till the entire payment of his demand ; conse- 
quently where the property surrendered is sold on a credit interest is due, not to the date 
of the sale only, but to the time of the distribution. 

Where a judgment has been obtained on a note, the note itself becomes merged in the jadg- 
ment, and can only be severed from it by the reversal or recision of the judgment. 

Where a debt, originally evidenced by a note, but subsequently merged in a judgment, is 
placed on the schedule of an insolvent, the debt, whether described in the schedale as a 
judg mentor a note, will vest in the syndic in the form in which it existed at the date of the 
cession. lf the erroneous description of the debt, as being by note instead of judgment, 
was fraudulently made, and injured the sale, the creditors alone can complain. 

It isthe duty of syndics to administer estates confided to them with economy, and, in case 
of any abuse of their trusts in this respect, the creditors will be relieved. 


PPEAL fromthe District Court of Concordia, Barry, J. T. P. Farrar, 

for thie appellants, cited C. P. 988, 989. Stat. of 1826, B. and C.’s Dig. p. 

495, 8.2. C.C.2173. 2 La. 354. Shaw, for the syndic. Stacy and Sparrow, 

pro se, and for certain creditors of the insolvent. Frost, for other creditors, cite d 

C. C.2171. 3 La. 158. 9 La. 266.11 La. 412. 12 La. 404, 594. The judgment 
of the court was pronounced by 

Kine, J. The firm of Perkins, Hopkins and White have appealed from a 
judgment homologating a tableau of distribution, presented by the syndic of 
Smalley, a ceding debtor. They complain that the judgment is erroneous: 
lst. Because it allows interest on the claims of the creditors bearing interest, up 
tothe Istof February, 1844, the date of the sale of the insolvent’s property, 
instead of the 18th February, 1841, the date of the acceptance of the surrender, 
2d. Because the claim of Samuel Cotton is allowed as a judicial mortgage, 
whereas, it is contended, it should rank as an ordinary debt. 3d. Because a 
sum of $250 is allowed to Stacy and Sparrow, for professional services. 4th. 
Because a sum allowed to Oakey and Cotton as costs, is unsustained by proof. 
5th. Because the judgment decrees the :ableau to be final and discharges the 
syndic, which was not prayed for by the latter. 6th. Because the sum allowed 
for taxes is unsupported by proof. And finally, because the tableau is imperfect 
and informal. 

I. The appellees, whose claims bear interest, pray that the judgment be 
amended, by allog#ing them interest up to the day of distribution. The counsel 
for the appellants contends that, the property ceded by the insolvent vested ubso- 
lutely in the creditors. in consequence of which interest ceased from the moment 
of the acceptance of the surrender. This question can no longer be considered 
open. In the case of Rivas et al. v. Hunstock et al.. 2 Rob. 192, 194, it was 
held that, the acceptance of the surrender by the judge did not vest the pro- 
perty absolutely in the creditors, so as to confer on the latter a right of owner- 
ship or dominion overit ; that it remains in their hands only asa pledge, which 
they are bound to have sold in order to distribute the proceeds among the credit- 
ors, and to pay the surplus, if any, tothe cedingdebtor. The surrender is not 
regarded as the giving of property by the insolvent in payment to his creditors, 
by which the course of interest is arrested. It has been repeatedly decided 
that, interest does not cease on the @ession of property by the insolvent. It 
forms a part of the debt, which the ereditor has a right to exact until the entire 
payment of hisdemand. 3 La. 159. 9 La. 267. 11 La.412. The judge, 
in our opinion, erred in allowing interest on the claims of the appellees up to the 
date of the sale only, the sale not having been made for cash, but upon extended 
termsof credit. It should have been allowed to the time of the distribution; 
and, in this respect, the judgment must be amended in accordance with the 
prayer of the appellees. 
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II. Cotton obtained a judgment against the insolvent on a promissory note, 
and subsequently was declared a bankrupt in the State of Mississippi. Among 
the assets sold by his assignee was the note upon which this judgment had 
been previously obtained, and Cotion himself, after his discharge, became the 
purchaser. It is contended by the appellants that, Cotton assigned to his creditors 
only the note, which was a voluntary remissionof the judgment, and that by his 
subsequent purchase he acquired only the note as an ordinary claim, without the 
privilege or mortgage resulting from the judgment. The note given by Smalley 
merged in the judgment obtained against him by Cotton, and could only have 
been again severed fromthe judgment by the reversal or recision of the latter. 
The assignment of the demand by the bankrupt, whether described in his 
schedule as a note or a judgment, vested it in the assignee in the form in which 
it existed at the date of the assignment. The note and the judgment being one 
and the same demand, the pretended remission of the judgment would have 
been a remission of the debt, and no such intention was evinced by the bankrupt. 
The erroneous description of the demand may have impaired its value at the 
sale, and, if fraudulently given, would be a just cause of complaint against the 
bankrupt, on the part of the creditors. They alone can take advantage of it, 
and they have not interfered or claimed protection. The demand is still a sub- 
sisting judgment debt of Smalley, and whether due to Cotton or his assignee, 
it is still entitled to its rank as a judicial mortgage on the tableau of distribution. 
Colton appears as the owner of the claim, and to him the distributive share 
applicable to it was properly awarded. 

III. Messrs. Stacy and Sparrow opposed the tableau on the ground that, they 
were not recognized as creditors for professional services rendered as attornies 
to the syndic. Their opposition was sustained, and the amount of their demand 
ordered to be paid. ‘The appellants contend that the syndic imposed an unne- 
cessary charge upon the estate of the insolvent by employing additional counsel, 
the services of an able attorney having been previously engaged, and that the 
creditors ought not to be taxed with this sum. It appears that the greater part 
of the property of the insolvent was, for several years, involved in® two suits, 
which were much contested both in the District and Supreme Courts; that 
Mr. Stacy argued the causes in both courts, and rendered @fficient and im- 
portant services; that the judgments in both cases were in favor of the syndic, 
and that the fee claimed is very moderate. Itis the duty of syndics to adminis- 
ter estates confided to their charge with strict economy, anid from any abuse of - 
their trusts in this respect the creditors should be relieved. But it cannot be 
considered, under the evidence in the present case, that the syndic has been 
guilty of an extravagant expenditure, or that he has exceeded the bounds of 
prudence in procuring such additional legal advice as he deemed necessary to 
protect the interests of the creditors. The opposition was, in our opinion, pro- 
perly sustained. 

IV. Thecredits placed on the tableau of $200, on each of the judgments in 
favor uf Cotton and of Oakey, were properly stricken off by the district judge. 
Four hundred dollars was made by a sale on executions issued under these 
judgments. The sale was subsequently set aside, at the suit of the syndic. 
The property reverted to the estate of the insolvent, and the sheriff, who retained 
the price in his hands pending the litigation in regard to the validity of the adju- 
dication, returned the money to the purchaser. The right of the purchaser to 
reclaim the sum paid by him, was expressly reserved in the decree aunulling 
he sale. See Lazwrenec, syndic v. Bowman, 6 Rob, 2) 
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V. The items for costs in the suits of Oakey, and Cotton v. Smalley, and for 
taxes for the years 1840, 1841, 1843, and 1844, are unsupported by evidence. 
These must be stricken from the tableau, reserving to the syndic the right of 
placing them upon a future tableau, and to the parties in interest the right of 
supporting them by evidence. We do not.understand the judgment appealed 
from as granting a final discharge to the syndic, but merely a discharge so far as 
regards payments made under the authority of the decree itself. 

It is, therefore, ordered that, the judgment of the District Court be amended, 
by allowing interest at the rate therein specified up to the day of the distribu- 
tion of the proceeds of the property surrendered, on the sums decreed to be 
paid respectively to S. W. Oakey and Co., to Samuel Cotton, to Gasquet, Parish 
and Co., and to Lambeth and Thompson. That so much of said judgment as decrees 
$85 to be paid as the costs in the suit of Oakey v. Smalley, and $67 as the costs 
in the case of Cotton v. Smalley, and $104 34 as taxes, be reversed, and that 
said claims be rejected; reserving the right to the parties interested of causing 
them to be placed upon a future tableau. In other respects the judgment ap- 
pealed from is affirmed; the costs of this appeal to be borne by the insolvent, 
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GreInER v. PRENDERGAST. _ 


Where plaintiff enjoins the execution of a jadgment at the same time that he sues to annul 
it, and, on a judgment being rendered dissolving the injunction with damages and interest, 
appeals therefrom, giving bond with surety to pay such judgment as may be rendered on the 
appeal, the surety will be bound, in case of the judgment being affirmed, only for the dam- 
ages. interest, and costs of the action of nullity, and not for the amount of the original 
jadgment. . 


PPEAL, by Durell, from a judgment of the Fifth District Court of New 
Orleans, Buchanan, J. Greiner, for the appellant. Robinson, for the 
defendant. The judgment of the court was pronounced by 
Suet, J. Greiner instituted suit to annul a judgment rendered against 
him in favor of Prendergast, on the ground that it was obtained through fraud. 
During the pendency of the action of nullity, an injunction issued at the in- 
stance of the plaintiff inhibjting the execution by Prendergast of the judgment 
which Greiner sought to annul. The District Court dissolved the injunction, 
and condemned Greiner and his surety in the injunction to pay Prendergast 
$27 damages, and ten per cent interest upon the judgment enjoined and costs. 
Greiner appealed from that judgment, and gave Levy, and afterwards, upon 
Levy's becoming a bankrupt, Durell, as his surety on the appeal bond. This 
court affirmed the judgment. A rule was then taken on the surety, Durell, and he 
was condemned to pay $500, the amount of the appeal bond, the judgment to 
be discharged on payment of $271 and interests and costs, the amount of the 
original judgment in favor of Prendergast against Greiner, and the sum of $27 
damages and ten per cent interest, less certain credits for amounts paid upon 
writs of fieri facias. a 
The condition of the appeal bond signed by Durell was, that Greiner should 
pay such judgment as was rendered on appeal, otherwise that Durell should 
pay it in his stead. The judgment appealed from and which this court affirm- 
ed, was the judgment dissolving the injunction, and condemning Greiner to pay 
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$27 and ten per cent interest upon the original judgment; Durell, therefore, 
bound himself conditionally for the payment of the $27, and the ten per cent 
interest and the costs of the action of nbllity, and nothing more. To hold him 
to the payment of the original judgment, would be to hold him beyond the 
terms of his bond, which cannot be gone. 

The damages, the ten per cent interest, and a portion of the costs, have been 
already paid by Greiner himself. There isa portion of the costs not’yet paid, 
and for those unpaid costs Durell is conditionally responsible. We have not 
the means of ascertaining the amount. 

Judgment reversed, and rule dismissed as in case of non-suit, with costs in 
both courts. 


% 
Stockton v. Stansroven, Curator. 


Decision in Dupuy v. Bemiss, 2 An. R. 509, as to the jurisdiction of the courts of the United 
States touching successions under administration, affirmed. 

A sale under execution of promissory notes, made without appraisement, is void. C. P. 
671 to 680. 


A sale of promissory notiiibelonging to a debtor, made under a fi. fa., without their having 
been taken possession of by the marshal, is void. » 


PPEAL from the District Court of Madison, Selby, J. Stockton, ap- 
nt, pro se. Steele, on the same side. _ Thomas and Snyder, for 
the defeidant. The judgment of the court was pronounced by 

Eustis, ©. J. The plaintiff prayed for an injunction against certain hypo- 
thecary proceedings, under an order of seizure and sale granted at the instance 
of the defendant, who is curator of the succession of Jesse Harper, on two 
certain promissory notes secured by mortgage. He claims the ownership of 
the notes under an assignment from Louis A. Collier, who, it is alleged, pur- 
chased them at asale made by the marshal of the United States, under an 
execution issued from the Circuit Court of the United States, in the case of 
The Farmers Bank of Virginia v. David Stanbrough, curator of Jesse Har- 
per. The judgment, execution, and marshal’s sale were appended to the 
petition, and, on motion, the district judge dissolved the injunction, on the 
ground that they made out no proper case for that remedy ; and the plaintiff has 
appealed. 

A question has been raised concerning the jurisdiction of the Circuit Court 
of the United States, in the case under which the notes were sold. As far as 
the views of this court are expressed in the case of Dupuy, curator v. Bemiss, 
2 Ann. R. 509, in relation to the jurisdiction of the courts of the United 
States touching successions under administration, we have no reason to doubt 
their correctness. But the question of jurisdiction it is net necessary to de- 
cide. For, if the court of the United States had jurisdiction, we are of 
opinion that the decision of th®district judge was correct. 

It does not appear that any appraisement was made of the property sold. 
Phelps v. Rightor, 9 Rob. 531. Code of Practice, 671 to 680. Collier v. 
Stanbrough, recently decided in the Supreme Court of the United States. 
Nor does it appear that the marshal ever took possession of the notes, nor that 
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Collier, or the plaintiff, ever had them. They appearto have remained in the Stockton 
possession of the defendant. These objections are fatal to the plaintiff's appli- 


Sransnovon. 
cation for relief. Judgment affirmed. 


McDoweE Lt et al. v. Reap et al. 


Where a court is called upon to enforce a right, it may avail itself of its jurisdiction over the 


person to do justice relative toa subject matter beyond its jurisdiction, though lands be 
affected by the decree. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 


Benjamin and Mieou, for the appellants. The object of this suit against 
the garnishee is, to annul a contract made in fraud of the rights of plaintiffs, 
creditors of the defendants. -We contend: Ist, that the contract, which we 
attack, is invalid; and 2d, that if invalid, the court may administer the proper 
remedy. 

I. he to the validity of the contract. Contracts are valid or invalid, accord- 
ing to the law of the place where they are made, and the law controlling the 
parties who make them. A contract void where it is made, is void every where. 
Astor v. Price, 7 Mart. N. S. 409. The validity of. a contract is determined 
by the law of the couutry where it is made, although the delivery of the thing 
is to take place abroad. Lynch v. Postlethwaite, 7 213. A will, valid 
where it was made, vests the property in the legatee. 'y v. Thibodeauz, 5 
Mart. N. S. 496. A verbal auth@pity to sell a slave, given ina State where a 
verbal sale of a slave would be guod, is legal proof of authority to sell by writ- ~. 
ten title here. Thatcher v. Walden, 5 Mart. N.S. 496. A contract must be 
enforced, according to the law of the place where it was entered into. Saul v. 
Creditors, 5 Mart. N. S. oat “If an agreement,” says Judge Porter, * be 
not binding where it was made, it cannot become so by being brought into this 
State.” Bell v. James, 6 Mart. N. 8.76. In contracts for loan, the law of 
the place of the contract governs in questions of usury, and consequently of the 
validity, although the security be a mortgage upon lands in another State. De 
Wolf v. Johnson, 10 Wheaton, 367, 383. In the common case of bills of ex- 
change or notes, the rights and obligations of each party are fixed by the law of 
the place where the party draws, accepts, or endorses. Daniages are due by 
one law, interest by another. One party is held by one species of notice, 
another by notice in some other form. Story on Notes, sec. 154to170. The 
general rule is, that every contract is governed as to its validity, nature, inter- 
pretation and effect, by the lex loci contractus. Ibid. sec. 155. If void and 
illegal where made, it is void every where. Ibid. sec. 156. When acontract 
is to be performed in another place, the general rule is that its validity is tested 
by the law of the place of performance. Ibid. sec. 165. But this exception 
can only apply when the foreign law only is regarded, or, in other words, where 
the whole subject of the contract is to be performed in another country. When 
a contract is to be performed partly’in one country and partly in another, the 
law of each will operate on the respective portions of the contract. If the law 
of Mississippi operate to sanction the legal title of the trustee, the law of Loui- 
siana, where the trust is to be accomplished, will investigate and decide upon 
the legality of its purposes. The rule and the exception are thus enforced, 
each in the case to which it properly applies. Nocourt is bound to hold valid 
a contract injurious to public rights, offending the morals, or contravening the 
policy of the country, in which it presides. It is a consequence of the admis- 
sion of the ler loci, that contracts, void where made, afte void every where. 
So the personal capacity, or incapacity to contgatt, depends upon the law of 
the domicil. The competency of a married woman to contract, is considered 
to depend on the law of the place of marriage. 2 Kent, sec. 39, p. 458. The 
prohibition, by the laws of Louisiana, of preferences by its citizens who be- 
come insolvent, renders such insolvents incapable of making such contracts. 
The rights of parties to an obligation, were settled by Judge Bullard, upon the | 
laws of New York, after a very learned and elaborate examination of the chan- 
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cery decisions. regarded as authority in that State. King v. Harman, 6 La. 
607. Soa contract of insurance was decided according to the law of the 
place where it wasmade. Shiff. v. La. Ins. Co., 6 Mart. N.S. 631. A bill 
of sale made in Kentucky, and valid there, is good here. Hall v. Mutholian, 7 
La. 388. Where a testator in Georgia directed bis slaves to be manumitted in 
five years after his death, and they were brought to Louisiana within the five 

ears, it was held here, that the bequest was invalid, because prohibited by the 

ws of Georgia, although our laws contain no such prohibition. Mary v. 
Morris, 7 La. 188. 

But the defendants seek to bring this case within the exception to the rule. 
Admitting the force of the lex loci contractus. in ordinary cases, they say that, if 
a contract is to be performed in another country, then the laws of that country 
must alone decide upon its validity. Does this principle cover the case betore 
the court. The priucipal and leading object of the deeds of trust, was to give 
a preference to the particular creditors over the plaintiffs. ‘The deed had no 
reference to the laws of Mississippi. That the property was situated there 
was utterly immaterial. The trustee was expected to take possession and sell 
it, but these steps were merely preparatory to a division of the preceeds, 
between preferred creditors, which was the great object to be attained by the 
deed. As the domicil of the trustee was in NeW Orleans, it is here that he is 
primarily liable to be called upon, whether in or out of court, to execute his 
trust. It is true that he would be amenable to the laws of Mississippi, if he 
should happen to be there, but that would be a merely accidental jurisdiction ; 
and, he would be equally amenable to the laws of New York, if found there. 
It is impossible, therefore, to extend the laws of Mississippi, so far as to say 
that, merely because the lands of a debtor residing in this State are found in 
Mississippi, therefore, the owner, though residing here, is not subject to our 
laws. Ifa contract,walid in itself, is tobe wholly executed in another country, 
the law of that country governs its executiun. So, if money be loaned 
here, payablé in Mississippi, the law of Mississippi governs as te the de- 
mand, the payment, and the interest. But on the other hand, where a 
bond fide contract in Louisiana stipulated for payment in New York, but ata 
rate of interest exceeding that permitted in the latter State, the court here 
held the contract to be valid. A distinction was taken between the validity of 
the contract, and its mere performance. The nature and validity of the en- 
gagement were held to be tested by the law of the place where it was made, 
although its performance was to take place elsewhere. Depau v. Humphreys, 
8 Mart. N.S. 34. This case was one very elaburately considered by Judge 
Martin, and the opiniomis clearly correct. It would not cover a mere eva 
sion of the law of New York, by a contract made here for the purpose 
of escaping the penalties of usury; but if bond fide, the law of the place 
of contract would be held to govern as to the validity. The principle is 
precisely the same adopted by this court in the case of the assignments by 
the Leavitts of their property in Louisiana. In deeiding upon the validity 


- of that contract, the laws of New York only were regarded, although the 


property was here, and the contract, if made here, would have been in- - 
valid. Why is not*the converse of the proposition true? A married wo- 
man in New York, is permitted to become security for the debt of her 
hnsband, or to mortgage her separate property for his debt. If such a 
mortgage upon the separate property of the New York wife were sought 
to be enforced here, would it be possible for our courts to extend the pro- 
tection of our pecgliar law over the wife, who had never been in this 
State? Clearly not. The mortgage would be enforced. _ But if, on the 
other hand, a Louisiana wife, owning property in New York, were to mort- 
gage that property here, to secure the debt of her husband, the contract 
could not be enforced any where... Being invalid and illegal here, where made, 
it would be void every where else. “It is obvious that there is, and must be, a 
distinction between the validity of a contract in reference to property, and the 
property itself. The property is governed by the law of its situs. The juris- 
diction of Louisiana does not extend to putting a litigant into possession of land 
in Mississippi; yet a contract made here by our own citizens, owning lands 
there, must derive its validity from our laws. The laws of insolvency are as 
much a part of the policy of our jurisprudence, as those governing the rela- 

oon of husband and wife. They operate upon all our citizens, and they stamp 
With reprobation a fraudulent preference of one creditor over another. 
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It is conceded that a trust deed is only a speceies of mortgage. The validity McDowet. 


of a mortgage was decided by the Supreme Court of the United States, with 
reference to the laws of the place where the mortgage was made, although the 
lands were in another State. De Wolf v. Johnson, 10 Wheaton. The laws of 
interest and usury of that place, were taken as the test. In this case, the in- 
validity results from the laws of bankruptcy, but they equally prohibit and au- 
nul a mortgage intended to give unlawful preference. The principle, therefore, 
is the same, and the mo e for the latter purpose, must be equally invalid. 
If a man claim the benefit of the Louisiana bankruptey, he must surrender all 
his estate, no matter where it may !ie. The prohibition of preferences would 
be idle, if a Louisiana debtor owning estates elsewhere could parcel them out 
to his creditors at pleasure, and to the prejudice of those who receive nothing. 
Read, Sons & Co. unquestionably violated the law of this State, and subjected 
themselves to imprisonment, when they attempted, by this deed, to class their 
creditors, and pay some to the exclusion of others. e hold, then, that the 
position of the land, ‘can have no effect upon the validity of the contract. Its 
position is accidental; the contract is tested by the law of the place where 
made, and by the law to which the parties were subject. 

II. As to the power of the courts of Louisiana to afford a remedy: The 
remecy is completely within tie power of the court. Upon a naked question 
of title and possession the court could not act, because its officers have no pow- 
er beyond their respective bailiwicks; but, where a contract is in question, its 
validity to be determined, and its provisions to, be examined and enforeed, any 
court Sostes jurisdiction over the person, has power over the subject. Upona 
similar question, the Supreme Court of the United States, (Ch. J. Marshall,) 
says: ‘* In a case of fraud, of trust, or of, contract, the jurisdiction of a court 
of Chancery is sustainable wherever the person be found, althuugh lands not 
within the jurisdiction may be affected by the decree.” Massie v. Watts, 
6 Cranch, 160. It cannot be pretended that our courts have not jurisdiction as 
extensive as the courts of Chancery. Consequently, if a suit be brought here 
agaiust a person duly cited, there may be a decree against him compelling him 
to account for properties sold elsewhere, to perform a trust, to execute a con- 
tract, or prohibiting him from consummating a fraud. If a naked question of 
title were involved, “the Circuit Court of Kentucky would, be without juris- 
diction.”” ‘But when the question changes its character, where the defendant 
in the original action is liable to the plaintiff, either in consequence of a contract 
or as trustee, or as the holder of a legal title acquired by any species of mala 
fides practiced on the plaintiff, the principles of equity give a court jurisdiction, 
wherever the person may be fonnd.” Same case, p.158. The cases cited by 
this distinguished judge, strongly illustrate and support the principles here 
announced. They are so conclusive on the point that, we have not though it 
necessary to add one to those quoted by him. Inthe case of Penn v. Lord 
Baltimore, the Chancellor of England decreed a specific performance of a con- 
tract respecting lands in America. In Arglasse v. Muschamp,1 Vernon, 75, 
when an objection to the jurisdiction, precisely similar to that now relied on, 


was made, the Chancellor replied: ‘This is surely only a jest put upon the’ 


jurisdiction of the court, by the common lawyers; for when you go about to 
bind the lands and grant a sequestration to execute a decree, then they readily 
tell you that the authority of this court is only to regulate a man’s conscience, 
and ought not to effect the estate, but that this court must agere in peonen, only ; 
and when, as in this case, you prosecute the person for a fraud, they tell you 
that you mast not intermeddle here, use the fraud, though committed here, 
concerns lande'that lie in Ireland, which makes the jurisdiction local, and so 
wholly elude the jurisdiction of this court.” In the Earl of Kildare v. Sir 
Morice Eustace and Fitzgerald, it was determined that, if the trustee live in 
England, the chancellor may enforce the trust, although the lands lie in Ireland. 
It would be impossible to find authoritiesgmore perfectly in point. The trustee, 
living here, may be compelled to execute a trust in reference to lands in Mis- 
sissippi. If that trust be, in its inception a fraud upon our laws, may not the 
court prohibit its executiou, and divert the funds. in the hands of the trustee to 
a lawful purpose ? 

Mount, for the garnishee. The judgment of the court below is correct and 
should be affirmed, because, if, as it is admitted, a debtor may, by the laws of 
Mississippi, prefer one or.more creditors to the rest, by executing a conveyance 
of his property to a trustee for that purpose, and the laws of that State hare 
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vested the title to the property conveyed in the trustee in the two deeds, it is 
clear that the courts of Louisiana could not divest that title; for the title to 
realty can only be acquired or lost by the lex loci rei site. Story, Conf. of Laws, 
sec. 364, 365, 431. 7 Cranch, 116. 6 Wheaton, 577. The title of realty is 
exclusively subject to the lex loci rei site, and will not pass by will, unless it 
conforms to that law. 10 Wheaton, 192. Nor would it by deed, unless in 
case of such conformation. By reference to these deeds it appears that the 
parties in executing them had reference to the laws of the State of Mississippi, 
where they were to be operative. If, by the terms of the contract, it appears 
that it is to be executed in another country, or that the parties had reference to 
the laws of another country, the place in which it is made beomes immaterial, 
and it is to be governed by the laws of the country in which it is to be performed. 
17 Johns. 511. 20Johns.229. Holmes v. Remsen, 4 Johns. .Ch. R. 486, 487. 
So it is held that a contract void by the law of the place where made, is valid, 
if good by the law of the place of payment. Story Conf. of Laws, sec. 305. 
20 Martin R. 22, 23, 24,30. 10 Wheaton 367. 20 Johns. R. 102. 2Simon R. 
194. 2 Burr. 1076. 2 Kent, Com. 39th Lecture, 459. 

A debtor, in failing circumstances, may prefer one creditor toanother. 2 Johns. 
C. R. 306, 308, and authorities cited in Marbury v. Brooks, 5 Con. R. 8. C. U. 
S. 345,434. 6. Con. R. S. C. U.S. 223. 7 rs R. 608. Assignments to 
secure existing claims and engagements, as well as for future advances and respon- 
sibilities, valid. 2 Johns. C. R. 306. Ib. 283. Where a trust is created for the 
benefit of a third person, without his knowledge at the time, he may afterwards 
affirm the trust and enforce its performance. Moses v. Murgatroyd, 1 Johns. C. 
R. 119. 3. Johns. ©. R. 261. 4 J. C. R. 136. The fact that the grantor retains 
possession of property which he has conveyed is not fraudulent, where the 
deed authorizes it. 3 Cranch, 73; 1 Cond. Rep. 458. Bogart v. Gardley, 4 
Sm. and Mar. 302. 2. Kent, 494, 530, notes. An assignment by a debtor, to 
trustees, for the benefit of all his creditors, is valid, without the previous assent 
of the creditors. 4J. C.R.522. 11 Wheaton, 7S. If, asit is assumed, the 
deeds being made in Louisiana, are void by its laws, but are valid by the laws of 
Mississippi, so as to vest the title to.the property in the trustee, then the trustee 
takes the title burthened with the trusts declared therein, and this court cannot 
change or alter the deeds, nor give any extraterritorial effect to that decree. 
If the deeds are invalid, then the trustee is ousted and divested of title, and has 
nothing wherewith to be charged. If they are valid, then the creditors who 
have assented and claim the benefit of the deeds, have an unquestionable right 
to have the trusts executed, upon a proper bill filed in the Chancery Court of 
Mississippi; and if the trustee were to refuse to carry out and effect the 
object of the trust-deeds, upon a proper showing to that effect, the Court of 
Chancery would appoint a new trustee. 


Prentiss, on the same side. The judgment of the court was pronounced by 

Eustis,C. J. A fieri facias having been issued on a judgment obtained by 
the plaintiffs against the defendants, in November, 1845, process of garnishment 
was taken out against Wm. S. Mount and Co. garnishees, in order to subject - 
the effects of the defendants in their hands to the writ. Wm. S. Mount an- 
swered the interrogatories propounded, and acknowledged that certain property 
had been conveyed to him, situated in the State of Mississippi, in trust for the 
benefit of certain creditors. On these answers of the garnishee the plaintifis 
filed their petition to set aside and annul the conveyances made by the defendants 
to the garnishee, on the ground of their having been made in fraud of the rights 
of the plaintiffs as creditors, and in violation of our Jaws. On this petition issue 
was joined by the gernishee ; there was judgment in his favor, and the plaintiffs 
hayé appealed. 

We have had this case a long time under advisement, and, after a thorough 
investigation of the subject, we are forced to dissent from the conclusions of the 
learned judge before whom the cause was tried. The argument at bar has been 


confined to the validity of two deeds of trust, and the power of the court over 


them, under the case as presented. There does not appear to be any disputes 
as to the facts of the case. 
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The deeds were executed in the city of New Orleans, on the 10th of May, 
1845. The first purports to be made by Thomas J. Read of the city of Louis- 
ville, Kentucky, and John A. Read of New Orleans, on the first, part, certain 
creditors of the firms of Thomas J. Read and Sonof Louisville, and Thomas J. 
Read and Son and Company of New Orleans, on the second part, and William 
S. Mount of the third part. It conveys to Mount a plantation and slaves in 
Washington county, Mississippi, in trust for the benefit of the creditors men- 
tioned. The second deed of trust purports to be made by Thomas J. Read, 
John A. Read, and Robert Y. Black, styling themselves merchants, commercial 
copartners, trading under the firm of Thomas J. Read, Son and Company, in 
the city of New Orleans ; it conveys a lot of ground in Yazoo City, Mississippi, 
is of the same date, for the same purposes, and on the same trusts, as the first. 
They are both signed by the parties of the first part, and by Mount, the trustee, 
and were afterwards confirmed by the preferred creditors. The trustee was 
not authorized to take possession ; but the grantors were to be permitted to re- 
tain it, until the lst of January, 1847, when the sale of the property was to 
take place for cash, for the payment of the debts which should then be unsatis- 
fied, at the request of the creditors or any one of them. 

This cause was tried in February, 1847, subsequently to the time at which 
he was empowered to make the sales, and the record affords no evidence 
whether they have been made or not. The prayer of the petition is that, the 
deeds of trust be annulled, and the garnishee be decreed to be bound to account 
to the petitioners as seizing creditors, for thé property to himillegally conveyed. 
The district judge considered the case as confined to these issues, and we think 
correctly. 

In relation to annulling the deeds of trust, the judge was of opinion that, the 
situation of the real property out of the jurisdiction of the State, was an ob- 
stacle to the court's rendering any jud gment, where the object was to recover 
it. We think the case referred to by the counsel for the plaintiffs, establishes 
the principle that, where a court is called upon to enforce-a right, it may avail 
itself of its jurisdiction over the person to do justice relative to a subject mat- 
ter beyond its territorial jurisdiction, though lands be effected by the decree. 
The contract made here between the defendants and Mount is the subject matter 
upon which the court is called upon to act. Its validity is drawn in question. 
The responsibility of the trustee to other creditors than those provided for, de- 
pends upon its legality. Even if the judgment to be rendered should not be 
efficient in the State where the property is situated, that fact, were it ascer- 
tained, we think would not be sufficient to authorize the court to withhold 
its action upon the contract. 

We think the determination of this case would be necessarily effected by the 
fact of the sales having been made by the trustee under the deeds of trust. 
In assuming them to have been made, we might do him injustice ; and, as we 
think the District Court erred in rendering an absolute judgment against the 
plaintiffs, we prefer to remand the cause for a new trial, without being com- 
mitted as to any future course, to closing it by a final judgment on a state of facts 
presented by the record, which may not be consistent with their present state, 
nor subject to the same principles. 

The judgment of the District Court'is, therefore, reversed, and the case re- 
manded for a new trial; the appellee paying the costs of this appeal. ; 
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Succession or WHITEHEAD. 


An administrator will not be liable personally for the costs of a probate sale made at his 
instance to effect a partition, though subsequently set aside for informalities, where the 
proceedings to effect it were conducted by counsel, contradictorily with the heirs, and the 
sale was made under a decree of the court. Having proceeded in good faith, and used the 
precautions which pradence suggested, the error cannot be imputed to negligence, nor 
render him personally answerable. 

Services rendered by counsel, necessary for the settlement and partition of a succession, 
enuring to the benefit of all the parties in interest, must be borne by the succession. 

Where an administrator, in the exercise of a sound discretion, deems it necessary for the 
security of the property under his administration that it should be insured, it is his duty to 
ensare it, and the costs must be burne by the succession. 

Where one of several co-proprietors of a lot of ground pays fer the whole cost of pavements 
made on the requirement of the city authorities, and for which the property was bound and 
the co-proprietor individually liable, having an interest in discharging the debt he will be 
subrogated to the rights of the paver, and may recover from his co-proprietors their pro- 
portions. 

PPEAL from the Second District Court of New Orleans, Canon, J. 
A Benjamin and Micou, for the administrator. Elwyn, for the appellants. 
The judgment of the court was pronounced by 

Kine, J. Charlotte Whitehead died leaving as her only heirs three children, 
to wit, Ellen C. Whitehead, George Whitehead and Harriet Whitehead, wife 
of Phelps. Her estate consisted chiefly of a house and lot iu the city of New 

Orleans. In 1832, Ellen C. Whitehead entered into a contract with Phelps, 

for the construction of a brick kitchen upon the property held by her in com- 

mon with her co-heirs, and after the completion of the work gave her notes 
for the price ($2097), secured by a mortgage on the property. Phelps trans- 
ferred these notes, with a subrogation to all his rights, to 7. R. Hyde, who 
made ineffectual efforts to collect the debt. The undivided interest of Ellen 
in the succession of her mother was sold to satisfy the claim of a prior mort- 
gage creditor, and purchased by Maher, who sold it to Hyde. Upon acquiring 
this interest, Hyde caused the administrator who was then acting to be re- 
moved, and the adminisiration to be conferred upon himself. He obtained an 
order for a partition, and a sale as the means of effecting it. At the inventory - 
taken of the property he caused separate appraisements to be made, of the lots 
with the original building, and of the kitchen which had been erected by Ellen 
Whitehead. The latter was estimated at $1,200. A sale was made of the 
entire property ; but the purchaser refused to comply with the terms of the 
adjudication, on the ground that no title had been conferred, in consequence of 
alleged informalities in the proceedings. The objections were held tu be valid, 
and the sale was set aside. A second sale was subsequently made, the pro- 
ceeds of which compose the entire funds for distribution. The administrator 
presented an account of his administration, which Mrs. Phelps and George 

Whitehead opposed on various grounds, all of which, with one exception, were 

overruled in the court below ; and the opponents have appealed. Those oppo- 

sitions ofily will be considered, which have been insisted on in this court. 

1. Itis contended first, that the expenses incurred in making the first sale 
should be at the charge of the administrator, who, it is alleged, failed to cause 
the formalities to be fulfilled requisite for giving validity to the aale. The probate 
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proceedings were conducted by counsel employed for that purpose, contradic- 
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torily with the heirs, and the sale was made under the authority of a decree of winsmiad 


the court. The administrator proceeded in good faith, and used the precau- 
tions which prudence suggested to effect a valid sale. The error into which 
he fell, if indeed it be one, cannot, under these circumstances be imputed to 
negligence, and render him personally answerable for expenditures incurred. 
We think that the judge did not err in decreeing these charges to be supported 
by the succession. 

2. The opponents complain that, a credit has been allowed to the administra- 
tor for a larger amount than he paid to the auctioneer as commissions. There 
was an error in this respect in the judgment as originally rendered, which was 
corrected by the judge on a motion for a new trial. 

3. The fees paid to counsel are opposed, onthe ground that they were for 
services rendered at the request and for the exclusive benefit of the adminis- 
trator. There is no complaint that the sum paid was unreasonable. The 
record furnishes evidence that the services rendered by the counsel were 
necessary, for the final settlement and partition of the succession. They con- 
sequently enured to the benefit of all the parties in interest, and must be borne 
by the succession. Friend v. Graham's administrator, 10 La. 440. 

4. The administrator, who is the owner of the share of Ellen C. Whitehead, 
and of her claim for the price of the kitchen, credits himself in the account 
rendered with $1,200, the amount of the separate appraisement of that build- 
ing. This item was opposed, on the ground that the opponents have received 
no benefit from this addition. Two of the witnesses estimate the kitchen at 
from $500 to $1000. But the appraisers called for the express purpose of fixing 
its value, estimate it at $1,200. The building contract shows the original cost 
to have been much greater. At the sale, the lots, with the buildings as they 
originally stood, produced their separate value, and a further sum equal to the 
separate appraisement of the kitchen; showing ively the additional 
value which the latter gave to the property. Upon no principle of justice can 
the opponents claim to enrich themselves by this outlay. The opposition to this 
item was, in our opinion, properly overruled. 

5. The succession is deblted with an amount paid for premiums of insurance 
by the administrator during the years of his administration, and this item is also 
opposed. We think that it was properly allowed. If the administrator, in the 
exercise of a sound discretion, deemed this precaution necessary for the securi- 
ty of the property under his administration, it was his duty to cause it to be 
insured, and the charges for that purpose must be borne by the succession. 

6. Mrs. Phelps opposes the account on the further ground that, she has not 
been recognized as a creditor for $397, alleged to have been paid by her for 
paving. She entered into a contract for the work, in which it was stipulated 
that, one-third of the price was to be paid by Ephraim Whitehead, and the re- 
maining two-thirds were to be paid by herself. There being three heirs she 
was bound for $199 11. The receipts show that she has paid $316, being an 
excess of $116 &9 over the amount, for which, as one of the co-proprietors, 
she was liable. But it is contended that she has forfeited her right to claim to 
be reimbursed this expenditure, because the payment was voluntarily made by 
her, without calling upon Hyde, who was a co-proprietor, for contribution, and 
because no separate appraisement was made of the lot and banquette, by which 
an apportionment to her of a share of the proceeds can be made. It is con- 
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Succrssion ceded that the paving was done at the requisition of the city authorities. The 


a. work therefore became indispensable, and it is not pretended that the price 


paid was excessive. ‘Not only were the co-proprietors individually liable for 
the cost, in proportion to their respective interests, but the property itself was 
also bound. If the work had not been done by the owners, the city authori- 
ties would have caused it to be done at the expense of the proprietors, The 
property when sold produced a sum more than sufficient to pay all the claims 
to which it was subject. The question presented is not one of conflicting privi- 
leges, nor of improvements made upon the property of another, but merely of 
the payment of a debt due by another. No separate appraisement, therefore, 
of the pavementand lot became necessary. The opponent was bound with 
her co-proprietors for the debt. aud had an interest in discharging it. By her 
payment she became subrogated to the paver’s rights, and presents both a legal 
and an equitable claim to be reimbursed. C. C.art. 2157. The judge, in our 
opinion. erred in rejecting the whole of her claim, and should have awarded to 
her the excess which she paid over the amount for which she was liable as an 
heir. 

It is, therefore, ordered, that so much of the judgment of the District Court 
as dismissed the claim of Harriet Phelps for paving, be reversed. It is 
further ordered that the said, Harriet Phelps be placed on the account rendered 
by 7. R. Hyde, administrator, as a creditor for the sutn of $116 89, to be paid 
in due course of administration; and that, in other respects, said judgment 
be affirmed; the appellee paying the costs of this appeal. 
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, its Stats v. Lewis. 


Sec. 7 of the stat. 6 April, 1843, authorizing jaries, in cases in which capital punishment or 
imprisonmentat hard labor for life is inflicted for any crime committed by a slave, to pro 
nounce sentence of death, imprisonment at hard labor for life, or imprisonment for a shorter 
term, was not repealed by the stat. of 1 June, 1846. 

Prior laws will not beresumed to have been repealed by subsequent laws, from the mere 
fact that the latter contain provisions different from the former. A repeal wiil be implied 
only where the last statate contains provisions contrary to, or irreconcileable with, those 
of prior laws. C. C. 23. 


PPEAL from the District Court of Jefferson, Clarke, J. Perin, District 
4 Attorney, for the State. Jourdan, for the appellant. The judgment of the 
Pourt was pronounced by . 

Kine, J. The slave, Dewis;ayas convicted of murder by a court organized 
under the act of 1846, (Acts, p. 114,) and sentenced to imprisonment at hard 
labor in the penitentiary for twenty years. After an ineffectual effort to obtain 
a new trial, an application was made to the district judge for a habeas corpus, 
on the ground that the prisoner was detained in virtue of an illegal sentence. 
The writ was refused, and the defendant has appealed. 

It is contended that the 7th section of the act of 1843, (Acts, p. 92,) which 
authorizes the jury, in cases where capital punishment or imprisonment at hard 
labor for life is inflicted for any crime committed by a slave, to pronounce sen- 
tence of death, imprisonment at hard labor for life, or for a shorter term in 
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prison, &c., has been repealed by the act of 1846, (Acts, p.114,) under which Tug Stats 


the tribunal in the present instance was organized, and that the only discretion 
left to juries under the latter act is, upon conviction, to pronounce sentence of 
death, or to condemn the slave to suffer corporeal punishment. There has 
been no express zepeal of the act of 1843. The implied repeal, it is contend- 
ed, results, first, from creating a tribunal differently constituted for the trial of 
- crimes committed by slaves; secondly, from specifying two descriptions of pun- 
ishment only, which the newly created tribunals may decree upon a conviction, 
to wit, death or corporeal punishment. The omission, in the act of 1846, to 
enumerate other punishments which juries were authorized by the first act to 
decree, it is said is a restriction imposed upon their powers, and a denial to 
them of authority to decree other punishments than those specified in the act. 
As there has been no express repeal of the act of 1843, a repeal is only impli- 
ed in sv far as the last act contains provisions contrary to, or irreconciliable 
with, those of the first. C.C. art. 23. The repeal of prior laws by those sub- 
sequently enacted is not to be presumed, although the latter may contain pro- 
visions different from the former. To produce the effect of a repeal, in the 
absence of a positive enactment, the provisions of the respective laws must be 
clearly repugnant. The silence of the legislature in relation to powers confer- 
red by the first act, is not to be construed into ap intention to abrogate them. 
C. C. art. 23. 1 Tonl. nos. 154, 155, 156. 5 Mart. N. S. 575. 7 La. 
166. 

There can be no doubt that most of the provisions of the act of 1843, par- 
ticularly those creating tribunals for the trial of otfences committed by slaves 
and providing for the mode of proceeding before them, have been impliedl} 
repealed by subsequent laws. But as regards the 7th Seetion of that statute, it 
stands in conflict with no provisions of the act of 1846. The former gives a 
wider discretion to the jury than the latter in relutiontgghe punishments to be 
awarded, but the two may well stand together; and it duty of courts to 
give effect toboth. Nor does the spirit of our#@cent Jegislation authorize the 
conclusion that the legislature intended to deprive the jury of the right toemit- 
igate the punishment in capital cases, and to substitute imprisonment at hard la- 
bor, or corporeal punishment at their discretion, for death, in the event of con- 
viction. An act, of 1846, (Acts, p. 118), approved only two days previous to that 
under consideration, provides, ‘+ that in all cases were the punishment denounced 
by law is death, it shall be lawful for the jury to qualify their verdict by adding 
thereto, ** without capital punishment ;” and when verdicts so qualified are re- 
turned, the accused shall only be sentenced to hard labor for life, in the pen- 
itgntiary. This legislation indicates a growing opinion opposed to capital pun- 


ishment, except in extreme cases, leaving it ae to determine in what . 
nt 


cases it shall be decreed ; and repels the cone at there has been any in- 
tention, to deprive juries empanneiled for the trial of slaves of the power of 
substituting other punishment for that of death. A power, the exercise of 
which is so important to the accused, cannot be held to have been repealed, 
without an express repealing clause, or provisions in the last law, so clearly 
repugnant to those of the first, as to leave no reasonable doubt of the intention 
of the legislature. No such repugnancy presents itself. 

Judgment affirmed. 
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FrostEN et al. c. LEGENDRE. 


Where, after the dissolation of the eommunity by the death of one of the spouses, the sur- 
vivor, as tutrix of a daughter, becomes a party to a marriage contract of the latter, in which 
itis declared that the daughter is entitled to a certain portion of land belonging fo the com- 
munity. arid the daughter subsequently mortgages that portion of the land to a third person, 
referring in the act to the land as that described in the marriage contract, the surviving wife 
will be estopped from questivning the title of the daughter to that portion of the land. 
Per Curiam: Even if she made an unintentional mistake as tothe quantity, her innocence 
will not protect her, for the rule is that, where one of two innocent persons must suffer, he 
shall suffer who by his act occasioned the confidenee and loss. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Michel and Burns, for the appellants. Prezuzr and Collens, for the de- 
fendant. The judgment of the court was pronounced by 

Supers, J. The plaintifts arrested by injunction, the sale of the undivided 
third of certain real estate, mortgaged by Charlotte L. Fulmer to Legendre, up- 
on the allegation that she was only the owner of one-sixth of the property ; 
that it was cOmmunity property, acquired by George Fulmer, who left at his 
death the plaintiff, now Mrs. Kammer, his widow in community, and three 
children, Charlotte, Frederic, and George ; so that at his death the property be- 
longed, one-half to his widow, and one-sixth each to his children; and con- 
sequently, that Charlotte could only mortgage to Legeudre an interest of one- 
sixth. . 

Charlotte married Chase, and in the marriage contract it was declared that, as 
heir of George was the owner of one undivided third of the land 
in question. The r, the present plaintiff, was a party to this deed, act- 
ing as her natural tutrix. When the mortgage to Legendre was afterwards 
executed by Charlotte, she mortgaged one undivided third of the land, and de- 
scribed it as ‘‘ the same which is set forth in her marriage contract, as her sep- 
arate property.” 

The participation of the mother in the marriage contract was, as regards 
third persons, a solemn recognition, on her part, that her daughter was the 
owner of one-third of the land; and upon the faith of this representation, we — 
must coysider Legendre as having acted, in as much as the marriage contract is 
expressly referred to in the mortgage. She is therefore in equity estopped 
from now questioning his right of mortgage upon one-third. Even if she 
made an unintentional mistake, her innocence cannot protect her, for the rule 
is that, where one of two innocent persons must suffer, he shall suffer who by 
his own act occasioned the confidence and loss. See Richardson v. Hyams, 1 
An. 288. 1 Story’s Equity, 377. 

It is to be observed that, Mrs. Chase may be recognized as the owner of an 
undivided third without affecting the share of the two minors, Frederic and 
George. The loss must fall on the widow’s share. 


Judgment affirmed. 
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BaLuisTeR et al. v. HAMILTON. 


Mere knowledge that there is a principal will not destroy the right of a party dealing with 
an agent, and charging him with the balance due on the transaction, to look to the princi- 
pal when afterwards discovered, where the state of the accounts between the principal and 

_ agent is not such as to make it a hardship that the former be held liable. 

Where the agreement between the parties to a contract is as to the rate of interest to 
be paid on any balance that may be due, the rate must be that allowed by the laws of the 
place where such balance was payable. 

Where an advance is obtained in this State, from an agent, residing here, of a foreign principal, 
on merchandize to be shipped to and sold by the iatter abroad, the allowance of interest on 
any balance due to the foreign principal in consequence of the proceeds of the sale falling 
short of the advances, must be determined by the law of the domicil of the principal where 
the merchiandize was sold. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Bradford, for the plaintiffs. Vason, for the appellant, contended that the 
allowance of interest should be determined by the laws of the State, which was 
the place of the contract, citing Story’s Conf. Laws, ss. 284, 287. 3 Wheaton 
101. 10 Ibid. 367. 1 La. 249, 254,528. Story on Bills, p. 598. The judg- 
ment of the court was pronounced by 

Suet, J. In December, 1843, Oakford obtained from S. and J. P. Whit- 
ney, the agents at New Orleans, of the plaintifis, merchants of Boston, an ad- 
vance of $3,340, on seventy-three bales of cotton belonging to the defendant, 
For the sum advanced S.and J. P. Whitney drew their bills on the plaintiffs at 
sixty days’ sight, which bills were accepted and paid by plaintiffs at their matu- 
rity, 11 March, 1844. The cotton, pursuant to agreement, was shipped by S. 
and J. P. Whitney to plaintiffs, for sale on Oakford’s account. It was sold by 
them on the 14 October, 1844, and on the 15 October, 1844, the plaintiffs made 
out their account-current of the shipment, in which the amount of the drafts is 
charged at the date of their maturity, interest is charged on that amount at six 
percent from that date, the nett proceeds of sale of the cotton are credited on the 
day of sale, and a balance is thus produced as due 14 October, 1844, of $1,269 26; 
for which, with interest from that date, at six per cent according to the law of 
Massachusetts, this suit is brought. 

Although the transaction took place in Oakford’s name, we have no doubt as 
to the liability of Hamilton. Oakford was his agent, and made the shipments 
at his request. At the time of the shipment Oakford mentioned to the Whit- 
neys that he was not the owner of the cotton$ that there was a responsible 
party, whose name he would give, in case there was any reclamation on the 
cotton. As soon as Oakford received the plaintiffs’ account from the Whitneys, 
he gave the name of Hamilton, as the owner of the consignment, and the party 
bound to pay. Mere knowledge that there is a principal, does not destroy the 
right of a party dealing with the agent to look to the principal when afterwards 
discovered. By debiting Oakford with the balance of account of the shipment, 
the plaintiffs were not precluded from resorting afterwards to Hamilton, the 
undisclosed principal. It is consistent with justice and the general rules of 
the law of agency, that the creditor should have his remedy against the princi- 
pal. How far this doctrine is to be qualified in cases where the state of 
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accounts between the principal and agent would make it a hardship that the 
principal should be called upon, it is unnecessary to consider, no such equity 
having been shown in the present case. 

But the point most seriously pressed in this cause, and certainly a very inte- 
resting one, is, whether the defendant is to pay interest on the balance of the 
account at six per cent, which is the Massachusetts rate, or at the Louisiana 
rate of five? This turns upon the question, where the indebtedness is to be 
considered as payable; and, in its solution. the parties have given us no express 
guide. Their agreement was silent upon that point, and we must endeavor to 
gather their intentions ‘ni the nature of the transactions. It is clear that the 
first resort of the plaintiffs was to be the cotton, and that resort was to be exer- 
cised in Boston, because it was shipped for the express purpose of being there 
sold, Then, so far as the proceeds would go, the contract of the parties was 
that payment should be made in Boston. Again, although the contract is made 
in Louisiana, the duty of selling, the duty of the plaintiffs as factors of the 
defendant, was to be performed in Massachusetts. An incident of the duty 
thus to be performed is, to pay the defendant, if there should be an excess of 
proceeds overadvances. Suppese there had been a surplus in this case, instead 
of a deficit. Boston beirg the place where the consignee’s duty of selling the 
merchandize was to be performed, it seems just to consider the incidents of 
that duty as ted by the laws of that place. Becoming there a debtor for 
the supposed surplus, the interest of Massachusetts would seem the proper stan- 
dard, if the consignee failed to pay. See the case of Consequa v. Fanning, 
17 Johns. 511. Butif the plaintiffs would be chargeable with Massachusetts 
interest on a surplus, a reciprocal liability should rest upon the defendant in 
case of deficit ; otherwise, as was forcibly put by the court below. we should be 
adopting the singular rule of two kinds of interest in an account-current, 
without the agreement of the parties. 

We are aware that this view conflicts with the opinion of Judge Story, in the 
case of Grant v. Healy, 2 Law Reportor; but we feel a strong conviction that 
the rule we have followed accords with the general mercantile opinion, which, 
in a matter of this sort, is entitled to very great weight. 

Under the admissions made at the trial, we think there was no error in allow- 
ing the interest from the time the balance was due and payable. 

Judgment affirmed. 


Marsa et al. v. Smaut et al. 


Where a check on a banker is received in payment during banking hours of the day on which 
it was drawn, in the usual course of business, and under circumstances not calculated to 
excite suspicion, and no negligence is shown from which bad faith can be inferred, the 
holder may recover the amount against the drawer, though the check was lost by, or stolen 
from, the real owner. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 

T. R. Wolfe, for the plaintiffs, cites Chitty on Bills, ed. 1839, p. 277, and 
notes. Story on Bills, sec. 207 and notes. Story on Notes, sec. 137, and 
notes.. Dufour, for the appellants, cited Chitty on Bills, p. 278 to 284. 13 La. 
216, 217, contending that plaintiffs, by taking a check from a person of whom they 
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knew nothing, and about whom they made no enquiry, were guilty of negligence. 
The judgment of the court was pronounced by 

Kine, J. This suit is instituted upon a check, drawn by the defendants, 
payable to the bearer. The defence is that, the check was lost, and received 
by the plaintiffs incautiously, not in the usual course of trade, and under cir- 
cumstances of suspicioh which should have excited enquiry. A judgment was 
rendered in favor of the plaintiffs in the.court below, and the defendants have 
appealed. 

It appears that the bearer of the check lost it t 11 o'clock in the morn- 
ing, and unmediately stopped its payment at the banking house on which it was 
drawn, and gave public notice of the Joss. At about 2 o’clock of the same day, 
a stranger presented himself atthe commercial house of the plaintiffs, purchas- 
ed a lot of rosin for about $13, and offered payment in western country bills, 
which were refused. The stranger then produced the check in question, say- 
ing that it was all the money he had. It was received, and, after deducting the 
price of the rosin, $72 80 in cash, and a check for $270, were returned to the 
stranger. Upon presenting the check now in suit, payment was refused by the 
baaker, The plaintiffs thereupon stopped the payment of the check which 
they had given, warned the public by notices inserted in a newspaper not to 
receive it, and took possession of the rosin. The check given by the plaintiffs 
had not been paid, nor had it reappeared up to the date of theitial in the low- 
er court. ’ 

The only question presented is, whether the plaintiffs took the check under 
circumstances which precluded a recovery. It was received by them in the 
usual course of their business, and in payment of a debt contracted at the time. 
The circumstances under which it was offered were not such as to excite sus- 
picion, nor put the plaintiffs on enquiry whether the person presenting it was 
the bond fide holder. ‘The receipt of checks drawn by others than the holders 
in payment of merchandize, appears to be of daily occurrence. The judge 
states that one of the witnesses deposed that hé had received as many as thirty 
such in oneday. If this be true, they constitute a large proportion of the cir- 
culating medium used in the daily trade of the city. When this universal usage 
is considered, the offer of such a check would not of itself necessarily excite 
the enquiry of the most prudent and cautious. The further fact that bills of 
western banks were first offered in payment, and that the check was only offered 
as an alternative when the bills were refused, was wellcalculated to disarm sus- 
picion. No negligence has been disclosed from which bad faith can be inferred ; 
and, in such cases the holder is to be protected, although the note or check may 
have been lost or stolen. Story on Promissory Notes, ss. 197, 382, and the au- 
thorities there cited. , 

In the court below, the parties consented that the equity of the case should 
be gone into, and the judge rendered a decree in favor of the plaintiffs for the 
amount of the check, to be satisfied by the defendants reimbursing to the plain- 
tiffs the amount actually paid by them, nnd indemnifying them against the ap- 
pearance of the check for $270, which fully meets the justice of the case. 
Judgment affirmed. 
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Wrox et al. v. Beat et al. 


The object of the rule under which, in every case of a presentment of a bill for acceptance, 
the drawee is entitled, if he require it, to twenty-four hours to consider wether he will 
accept, is not to enable him to enquire as to the holder's title, but to ascertain whether he 
have effects ot the drawer, or the prospect of them, or other reason for honoring the bill ; and 
the acceptance of a bill at once, without taking advantage of this delay. is not of itself 
evidence of negligence or incautiousness, in not enquiring as to the title of the holder. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 


Lockett and Goold, for the appellants. Flower took the bill under sus- 
picious circumstances, and not in the usual course of trade. When the maker 
of a note shows it got into circulation by fraud, the onus is on the holder. 6 
Wendell, 615. 12 Ib. 484. 13 Ib. 605. The holder must be such bond 
fide, have taken the paper innocently in the usual course of trade, and need not 
account for his possession unless suspicion be raised. 3 Kent, 80. Miller v. 
Race, 1 Burr, 452. Grant and Vaughan, 3 Burr, 1516. Peacock v. Rhodes, 
2 Douglas, 613. 2 Camp, N. P. 5. 13 East, 135. Thurston v. McKown, 
Mass. To preclude equities, the note must be transferred in the usual course 
of business, and without circumstances calculated to put a prudent person on 
his . v. Peacock, 2 Carr. and Payne ; 13 a Com. Law. Lapice 
v. Chi, 17 La. 157. The claimant is not bound to show by what means he 
lost the bill, if it was taken under suspicious circumstances, although taken for 
value. Down v. Halling, 2 Carr. and Payne, 11; 12 Eng. Com. Law Rep. 
if the bill be taken under circumstances calculated to put a prudent person on 
his guard, although taken in the usual course of trade, no title is conferred. 
Slater v. West, 3 Carr. and Payne; 14 Eng. Com. Law. Rothschild v. Car- 
ney, 17 Eng. Com. Law, 403. Early v. Brockford, 25 Eng. Com. Law, 1186. 
Strange v. Wigney, 19 Eng. Com. Law, 202. © expression, ** usual course of 
trade,” means that, the party shall take the bill in his business, and as a payment 
of a debt contracted at the time. Coddington v. Bay, 20 John. 651. Payne v. 
Cutter, 13 Wendell, 606. Stalker v. McDonald, 6 Hill, 93. Rosav. Brotherson, 
10 Wendell, 86. Thisrule is well settled. Nicholson v. Patton, 13 La. 217. 
The late Supreme Court adopted the rule laid down in Gill v. Cubitt, 3 Barn. 
and Cress, 466, and held that, in transactions like this, parties who buy negotiable 
paper with a view to profit, without making due enquiries as to the title of the 
seller, and merely because there are good names on the paper, take the risk of 
its being stolen. The doctrine was again recognized in Lapice v. Cliffton, 17 
La, 158. See also Vairin v. Hobson, 8 La. 52.. Du v. Trozrler, 8 La. 
95. Story on Bills, §194. Louisiaaa State Bank v. New Orleans Navigation 
Company, ante p. 294. Lanfear v. Blossman, | An. 156. In the case of Little v. 
Boutin, it was held that, negotiable instruments endorsed in blank, when stolen, 
were subject to the rules of law governing stolen property, as found in the Lou- 
isiana Code. 

Tested by these principles. the plaintiffs case is put beyond controversy. If 
the case be taken out of the commercial law, then the bill of exchange, being 
like any other thing, the sale of it to Flower, was null. He did not it at 
auction; nor did he buy it of a person ia the habit of selling such things. The 
jan of a recent case, clearly defines the position of F with reference 
to the bfoker June. ‘If, on the hypothesis of the defendants, Richards had no 
principal, he had no possession but that based on fraud; and being publicly 
known as a broker, every one traded with him for the article at his peril, unless 
-y put himself in communication with itsowner. Leverich v. Richards, 1 An. 

- 357. 

Having shown that Flower took no title to the bill, the liability of Beal, its 
aceeptor, remains to be considered. Two things must concur to charge him : 
1. The fact that Flower -had no title. 2. That Beal had due notice of this 
fact. The first is established. As to the second, the evidence shows, not only 
that he was notified as soon as the loss or theft was known to plaintiffa, but that 
an injunetion was issued commanding him not to pay the bill. 
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After notice of the bill’s being lost, the drawer pays it at his peril. See note 
to Chitty on Bills, §28. 

The defendants complain that the bill was improperly remitted. The mode 
of remittance is conclusively shown to have been the usual one at the time. 

es, on the same side. 

Eggleston, for the defendant Beal. Story says that, the payment of a lost 
or stolen note by the maker, which has been endorsed in blank, toa bond fide 
holder, for a valuable cousideration, will discharge him. Story on Promissory 
Notes, secs. 381, 382, 383, 384, 137, 196, 197, note (1). He asserts the same 
doctrine in his work on Bills of Exchange, sec#. 415, 416, 417, 193, 194. He 
says: * For a considerable length of time, the doctrine prevailed that, if the 
holder took the bill under suspicious circumstances, or without due caution or 
inquiry, although he gave value for it, yet he was not to be deemed a holder 
bond fide, without notice.” But this doctrine has been since overruled and 
abandoned, on the ground of its inconvenience and obstruction to the free cir- 
culation and negotiation of exchange and other transferrable paper. Note 3 to 
sec. 194, 

Wray, for the defendant, Flower. The mode of transmitting the bill show- 
ed gross negligence on the part of plaintiffs, and they should make out a very 
strong case to entitle them to recover. 3 Bingham, 444. Flower, having giv- 
en value for the bill, cannot be made liable though the bill were lost or stolen. 
Story on Bilis, 193. But he was a holder in good faith. Plaintiffs must show 
notice, or such gross negligence as will amount to fraud. Story on Bills, s. 194. 
10 Adolph. and Ellis, 784. Flower took the bill in the usual course of 
business. 

Watis, on the same side. The judgment of the court was pronounced by 

Surpert, J. In November, 1838, Huntington, the agent at Vicksburg of 
Wilcor, Anderson § Co., of New Orleans, forwarded a letter addressed to the 
plaintiffs by a steamboat going to New Orleans. This mode of transmission 
was the one usually adopted at that time, the mail being very irregular. The 
letter contained the first of a bill of exchange for $1,500, dated at Vicksburg, 
November 23, 1838, payable at sixty days after date, drawn by Randolph upon 
Beal, to the order of Huntington. The bill was endorsed by Huntington, not 
specially, but in blank. It appears that, at that time, there was great careless- 
ness about letters thus sent. They were thrown on the table of the steamboat 
upon the boat’s arrival, with the exception of money-letters, which were given 
in charge to the clerk. Letters thus sent sometimes disappeared, which was 
the case with the letter in question ; for the plaintiff never received it, but af- 
terwards received the second of the bill. On the 28th November, the first of 
the set was presented at Beal’s counting house, and accepted by hisclerk. On 
the same day Flower bought the bill at a discount of $35, from one June ; and, 
on the 24th December, 1838, got it discounted at the Bank of Louisiana, to 
which bank Beal paid it at maturity. On the 29th November, the plaintiffs 
presented the second of the bill for acceptance, which Beal refused on account 
of the prior acceptance. On the 2lst January, 1839, the plaintiffs brought the 
present suit against Beal and Flower. It was charged that the bill had been 
stolen from the steamboat, that Beal accepted it without due caution and im- 
providently, and that it was discounted by Flower without due caution, or pro- 
per enquiry,and under circumstances which could not vest the property of the bill 
inhim. Flower was enjoined against negotiating, and Beal against paying, the 
bill. Judgment was asked decreeing the bill to be paid to the plaintiffs, and for 
general relief. 

The cause was not tried until the year 1847, and, as an interval of eight years 
had elapsed, it is not surprizing that there is some uncertainty as to the person 
by whom the lost, or stolen, bill was presented for acceptance. The clerk of 
Beal, who accepted it under a power of attorney, says it was a man named 
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atases June. Anothey clerk says it was not June, ‘but an individual unknown to him, 


Rast 


of perfectly geuteel appearance. The argument of the plaintiffs’ counsel 
assumed that June was the person who made the presentment ; and was direct- 
ed mainly to the points that he was a person of bad character, and also that the 
promptness of the acceptance was unusual. Itis very clearly shown that June 
became a man of intemperate habits; but he had borne, for several years pre- 
viously, a goed character, and the testimony does not satisfy us that he had 
become a drunkard, and lost his reputation, at the time of the transaction. It 
was also urged that the nature ef June's business made a presentment by him 
unusual, and should have-excited the suspicions of the acceptor. It seems he 
was what the witnesses term a street broker; by which they explain themselves 
as meaning, one who goes about and sells bills and notes foracommission. We 
certainly cannot consider this as a circumstaace throwing any imputation upon 
the good faith or even the prudence of the acceptor, especially when considered in 
connection with the business standing and social position of June, who had oc- 
cupied an office in the commercial part of the town for a considerable time, 
doing a business which required the services of two clerks, and enjoying a good 
mercantile credit. We may also remark that, in a country where the distribu- 
tion of labor is so imperfect as with us, and where people are ia the habit of 
dealing in so many different ways, there was nothing to excite suspicion in the 
presentment of the bill by an individual pursuing the vocation which June then 
did. 

Objection was made to the acceptance of the bill as unusual, because made * 
immediately. In England the practice appears to be, to allow the drawee til! 
the day after the presentment to determine whether or not he will accept ; and 
Story, as he speaks without qualification, may be considered as recognizing 
it also as the american rule, that in every case of a presentment for acceptance 
the drawee is entitled, if he requires it, to have twenty-four hours to consider 
whether he will accept the bill ur not; and that it is usual, in such cases, for the 
holder to leave the bill with him during that period. See Story on Bills, § 237. 
Chitty 305. But the reason of this rule is not that the drawee may make en- 
quiry as to the holder's title, but that he may have an opportunity, before he 
determines whether he will accept or not, of examining his accounts and cor- 
respondence, and seeing whether he has effects of the drawer or the prospect 


‘of them, or other satisfactory reason for honoring the bill. The rule is one of 


mercantile courtesy to the acceptor, and for his convenience. And hence 
when the acceptor accepts at once, he must be considered as doing so because 
he is satisfied, without examination, that he has effects; and his promptness 
ought not to be imputed to him as a fault. Beal’s book-keeper and agent, who 
accepted the bill, says the party was not requested to wait, because he knew 
the drawer’s account was right, and had no suspicion with regard to the holders. 
It is also in evidence that Beal was not in the habit of asking time for examina- 
tion, being very well acquainted with the state of his accounts; and that the 
signatures of Randolph and Huntington were well known in his house. 
As to the acceptance then of this bill we conclude that, there was not mala 
fides on the part of the drawee, nor even negligence. The next enquiry is, 
whether Flower is to be considered a bond fide holder. The district judge so 
treated him, and the evidence is not such as to authorize us to disturb his 
opinion. The bill was for $1,500, and had about sixty daysto run. He gave 
$35 less than the face of the bill. The rate appears from the evidence not un- 
usual; and is not such a reduction as a man in bad faith, buying a stolen bill, 
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would require. The fact that he bought from June, whose vocation and stand- 
ing we have already noticed, does not authorize us to say that he was in bad 
faith ; nor does the circumstance that Flower went to Beal’s on the day of the 
purchase, throw a shade upon the transaction. The bill was accepted, not by . 
Beal himself, but by his book-keeper, and the enquiry made by Flower was, 
whether the acceptance was good. This does hot authorize the belief of alarm 
with regard to the ownership of the bill. We are, therefore, of opinion that 
the district judge did not err in dismissing the a¢tion. We have not consider- 
ed it necessary, under the facts of the case, to say whether we are prepared 
to go tothe full extent of the doctrine laid down by Story, and cited by 
the district judge. In speaking of the rights of the holder, that author ob- 
serves: ‘For a considerable length of time the doctrine prevailed that, if the 
holder took the bill under suspicious circumstances, or without due caution and 
enquiry, although he gave value for it, yet he was not deemed a holder bond 
fide, without notice. But this doctrine has been since overruled and abandoned, 
upon the ground of its inconvenience and obstruction to the free circulation and 
negotiation of exchange and other transferable paper.” And again in speaking 
of the duty of the acceptor, the same writer observes: ‘* The reasonable doc- 
trine now established is that, nothing short of fraud, not even gross negligence, 
if unattended with mald fides, on the part of the acceptor or other party pay- 
ing a bill, will invalidate the payment so as to take away the rights founded 
thereon.” See Story on Bills, § 194, 416. The learned author was cer- 
tainly sustained in this by very high authority. In Goodman v. Harvey, 4 Adol, 
and Ellis, we find the plaintiff’s counsel expressly conceding that it could no 
longer be maintained that the holder of a bill is disabled from recovering if he 
has taken it under circumstances which might reasonably have awakened sus- 
picion, but he contended ‘that gross negligence has the effect of fraud.” But 
Lord Denman said: ‘I believe we are allof opinion that gross negligence on- 
ly, would not be a sufficient answer, where the party has given consideration 
for the bill. Gross negligence may be evidence of mald fides, but is not the 
same thing. We have shaken off the last remnants of the contrary doctrine. 
Where the bill has passed to the plaintiff, without any proof of bad faith in him. 
there is no objection to hig title.” See also Usther v. Ricks, 10 Adol. and 
Ellis, 714. Inthe present case, however, it is not indispensable to determine 
whether we will relax the ancient rule to the extent contended for. It is clear 
there was not gross negligence on the part of either defendants ; and not evena 
case where the suspicion of the parties ought necessarily to have been excited. 
On the other hand, looking to the conduct of the plaintiffs, there was, if not 
positive negligence on their part, at least something very nearly approaching it. 
The bill was sent by a precarious channel of transmission, endorsed in blank. 
If it had been specially endorsed by the plaintiffs’ agent, this litigation would 
not have occurred. Judgment affirmed. 















































Dusvucn et al. r. WitperMuTH, Administratrix, &c. 


The presenting of a claim to the representative of a succession is in the nature of anamicable 
demand, and is governed by the same rales. 
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The failare to make an amicable demand is no ground for dismissing the proceedings,and no bar 
to a recovery ; and unless the want of such demand be pleaded in limine litis, proof that 
it was not made is not 

The court having jurisdiction in the matter of a succession may order so much of the property 
to be sold, at the instance of a debtor, as may be necessary to satisfy his demand. Such 
an order may be applied for by rule ; it is mot necessary that the proceeding should be by 
petition. 

Where a claim against a succession is liquidated, the creditor is not required to institute an 
action in the ordinary ferm inst the saccession to enforce payment ; he may proceed 
summarily by rule. C. P.991, 


PPEAL from the District Court of Jefferson, Clarke, J. Castera, for the 
plaintifis. Conklin, for the appellant. The judgment of the court was 
pronounced by 

Kine, J. The plaintiffs, who are mortgage creditors of the succession of A. 
Schneider, took a rule upon the defendant, to produce in eourt her bank-book 
as administratrix, and to present an account of her administration; and, in the 
event of not exhibiting funds in her hands to an amount sufficient to pay their 
demand, required her to show cause why a sale should not be made of property 
of the succession for that purpose. The defendant failed to produce her 
bank-book, or to render an account, and the rule was made absolute. She has 
appealed, and contends: first, that the proceeding by rule is irregular, and 
should have been by petition and citation; secondly, that the plaintiffs have 
failed to show that their claim was presented to the administratrix prior to the 
commencement of the proceedings, which it is contended was a prerequisite te 
a recovery. 

The second objection was not made in the court below. The presentation 
of a claim to the representative of a succ no has been repeatedly held to be 
in the nature of an amicable demand, ayd,to be governed by the same rules. 
The failure to make it may involve the plaintiff in costs, but is ne ground for 
dismissing the proceedings, and no bar toa recovery. Unless the want of ami- 
cable demand be specially pleaded in liminie litis, proof that it was made. is not 
required. 3 Rob.264. 1 Rob. 391. 4 La. 106. 

The judge is authorized, at the request of a creditor, to order so much 
of the property of the succession to be sold, as may be necessary to satisfy his 
demand. We have been referred to no law which prescribes a petition as the 
only mode by which this application may be made. The claim of the plaintiffs 
is liquidated, and, in such cases, the creditor is not required to institute an ac- 
tion in the ordinary form against a succession to enforce payment, but may pro~ 
ceed summarily by rule. C. P. arts. 991, 992. 5 Rob. 98.. 10 Rob. 458. 
The order, in the present instance, was taken contradictorily with the adminis- 
tratrix, after due notice, and full opportunity to oppose any objection that might 
exist to a sale. 

The administratrix appears to us to have been interposing unnecessary ob- 
stacles to the payment of a just demand, and to have taken this appeal more for 
purposes of delay than to subserve the ends of justice. The damages prayed 
for would have been granted, if the application had been seasonably made. 

Judgment affirmed. 








NEW ORLEANS, APRIL, 1848. 


McCatt etal. v. Cornine et al. 


The holder of a bill is allowed to profit by an accidental payment, though the drawer's 
name be forged, when there has been an interval between payment and notice to him of 
the forgery, and his situation has been altered to his prejudice, either in fact or in legal 
presumption. The rule that payment by the drawee admits the genuineness of the drawer’s 
signature, and that the former is thereby legally estopped from disputing it, is only true in 
this qualified sense. 

Acceptance of a bill is not an admission of the payee’s signature. 

The holder of « bill, upon which the payee’s endorsement is forged, cannot recover from the 
acceptor, whose engagement is to pay according to the tenor of the bill, that is, to the 
payee himself, or his genuine order. 

A bona fide holder of a bill, of which the payee was a fictitious person, ignorant of the fact, 
may recover against an acceptor who knew that the payee was a fictitious person; bat an 
acceptance, without knowledge by the acceptor of the fictitious character of the payee, is 
completely void. 

Where the holder of a bill endorses, and presents it for payment to the acceptors, he must be ) 
considered as representing, if not as warranting, to the aeceptors, the genuineness of the | 
endorsement of tbe payee , and where the payee’s endorsement proves to have been forged, | 
the acceptors, who have paid upon a false representation, however innocent, may recover 
the amount from the holder; andthe holder will have the same remedy against his prior 
endorser, that the acceptors have against him. 

Where a bill, on which the names of the drawer and payee are proved to be forged, is accepted 
and paid through error, to an endorsee who acted as agent of a prior endorser, but whose 
agency was not disvlosed at the time, the amount of the bill having been paid by the first en- 
dorser to the forger; and it is shown that the acceptors, as soon as they ascertained the for- 
ger, communicated the fact to the holder, and demanded the retarn of the money, before the 
latter had paid it over, which was refused, and the good faith of the acceptors, the holder, 
and of his principal is admitted, the acceptors will be entitled to recover back the amount 
so paid in error. C. C. 2279, 2280, 2281, 2283. 


PPEAL from the Fourth District Court of New Orleans, Sirawbridge, J. 
The facts of this case are stated in the opinion infrd. 


Bradford, for the plaintiffs. 

Grymes, for the appellants. Ist: There was gross negligence on the part 
of the plaintiffs, the drawees of the bill in question, in paying the same when 
the signature of the drawer, their customer, was a manifest forgery. 2d. 
There was gross and unnecessary delay and negligence, in not discovering and 
communicating the fact of the forgery of the defendants, in time to enable them to 
preserve their remedy on the bill, against all antecedent parties. 3d. There 
was no knowledge, negligence or laches, nor any direct or indirect representa- 
tions; or any other act on the part of the defendants calculated to lead the 
plaintiffs into error in regard to the payment of the bill. 4th. These facts 
amount in law to a complete bar to the plaintiffs action, to recover back the 
money paid in discharge of the bill. See Story on Bills, (last ed. 1847,) s. 
451, and nole. 6th Taunt. Rep. 76. 3d Barnes and Cress. 428. 9th Barnes 
and Cress. 902. 17 Mass. Rep. 1, 33. 13 Seargt. and Rawle, 318. 4 Dail. 
234. Ist Binney, 27. 10th Wheaton, 333. Civ. Code, art. 2288. 2 Pardes- 
sus, 451. 4 Har. and Johns. 376. 3d Johns. Cas. 5, 259. Ist Wendell, 433. 
6th Ib. 445. 6th Cowen, 484. 

Halsey, on the same side. It is proved that the defendants’ customers, 
Britton and Co., took the bill from a person recommended to them by the most 
respectable introduction. It does not appear that either the defendants or 
Britton and Co. had any acquaintance with the signature of the drawer, or with 
that of the payees, Pike and Hart; so that they are not at all in fault, for the 
discovery was not in their power, and they had no reason to suspect a forgery. 
It is proved that plaintiffs are the factors of the drawer ; that, when the bill was 
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resented, they neither had funds of his, nor his crop in their hands; that they 
had not received the letter of advice, usually preceding his drafts on them; 
and that the imitation of Conrad’s signature was so bad, that avy one familiar 
with his signature could easily have discovered the forgery. It is proved that 
more than a week had ela since the payment of the bill, when the forgery 
was notified to the defendants and the return of the money demanded. The 
plaintiffs were in fault for not discovering and giving notice of the forgery imme- 
diately. And they are without excuse, for their attention was directed to an 
examination of the bill, by the extraordinary circumstance attending the draft ; 
and with their familiarity with Conrad’s signature, they would have detected 
the forgery had they heeded the call for their scrutiny and examined the signa. 
ture. Seethe cases of Priceand Neal, W. Blackstone, 390. Cocks. v. Master- 
man, 9 Barnes and Cress, 902. Smith v. Mercer, 6 Taunton, 76. Levy v. Bank 
of the United States, 1 Binney, 29 ; and United States Bank v. Bank of Georgia, 
10 Wheaton, 333. 
Ist. [tis piain from these cases that the diligence in giving notice after the 
discovery of the forgery is not sufficient, there must be no delay in the discovery. 
2d. Any prejudice or injury to the holder arising from the delay to give him 
notice of the forgery, releases him from his obligation to return the money. In 
the earlier cases it was held that the holder ought not to be obliged to refund 
under any circumstances, although he could not have enforced payment, and 
although he had immediate notice of the forgery, because the drawee was bound 
to know the hand-writing of the drawer, and, because the holder, being ignorant 
of the forgery, ought to have the benefit of the accident of such payment by mis- 
take, and not be compelled to refund. The later decisions have permitted the 
recovery where the forgery was discovered, 2nd notified on the day of the pay- 
ment, because the holder ‘is enabled to proceed against all the other parties 
precisely the same as if the payment had not been made, and consequently the 
payment to him has not in the leastaltered his sitnation, nor occasioned any delay | 
or prejudice.” Chitty on Bills, pp. 462, 464. Under the modern doctrine, the 
holder cannot refuse to return the money, unless be has been injured by the 
delay to give him notice. Now, it may be said that the parties prior to these 
defendants are responsible to them without notice, under their guarantee of the 
genuineness of the bill, and as, in the cases of Cocks v- Mastermann, and Smith 
v. Mercer, the holder’s recourse on his endorsers had been entirely destroyed 
by the delay, those cases are not conclusive on this, for these defendants have 
not lost their recourse by the delay. But none of the authorities make the loss 
of all remedy the only sufficient injury to constitute a defence. When Chitty, 
in commenting on Smith v. Mercer, remarks that Gibbs, J. was the only judge 
who put the case on the true ground, viz: the loss of the holder’s recourse, he 
means the true ground as distinguished from the old doctrine taken by Dallas 
and Heath, J., the ground of injury by the delay, as distinguished from the doc- 
trine of mere neglect of duty on the part of the drawee. Chitty means that 
the only true ground of defence is, an injury from the delay ; he does not mean 
that the injury must be, as in that case, the loss of all remedy against the prior 
parties. For, as we have seen when he gives the reason for which the reco- 
very is allowed where no delay has occurred, he says the holder ‘*is enabled to 
proceed against all the other parties precisely the same as if the payment had 
not been made, and consequently the payment to him has not in the least altered 
his situation, nor occasioned any injury or prejudice.” These are Chitty’s ex- 
pressions, and they imply clearly that if the payment has in the least altered the 
situation of the holder, or occasioned him any delay or prejudice, the drawee 
cannot recover. Now, if it be true thatthe defendants have a remedy against 
all their prior parties, it is also true that by the delay of notice of the forgery 
they have suffered a delay in the exercise of their remedy, and this, in the 
expression of Chitty, ‘any delay or prejudice,” will prevent the drawee’s re- 
covery. The delay is sufficient without evidence of prejudice, for the law will 


‘ presume an injury from the delay. “ Proof of actual damage may not always 


be within the holder’s reach, and, therefore, to confine the remedy to cases of 
the sort, would fall far short of the actual grievance. The law will, therefore, 
ea eR, actual or potential, sufficient to repel any claim against the 

-” Story, J., United States Bank v. Bank of Georgia, 10 Wheaton, 344. 

If the plaintiffs had not paid the bill it would have been returned immediately 
to Britionand Co., who might have recovered the amount of their endorser. 
Non constat but that he could have been made to pay had steps been immedi- 


\ 
































NEW ORLEANS, APRIL, 1848. 


ately taken against him, and during the interval of the delay, his situation may 
have become worse, and perhaps such that suit had become useless. It is no 
answer that he wasa forger, and had probably fled the country even before the 
draft was paid. It.isa rule of commercial law, that it is no excuse fora neglect 
of notice to a drawer or an endorser, * that the chance of obtaining anything on 
their remedy over was hopeless, that the persons against whom that remedy 
would apply were insolvent or bankrupt, or had absconded. Parties are entitled 
to have the chance offered them.” Chitty on Bills, p. 482. It seemsclear on 
principle, that the same delay of notice that would discharge an endorser must 
release the holder, who has received payment. 

3d. But it is said that this case differs from all the cases cited; that here isa 
forgery of the payee’s signature, as well as of thatof the drawer; that for the 
purpose of this discussion, it must be considered that the bill was a true bill; 
that the defendants, as well as the plaintiffs, are estopped from denying the 
signature of the drawer, and, if it be atrue bill, that the title isin Pike and 

art ; that, as in an action against the plaintiffs, as acceptors, the defendants could 
not have recovered for want of title, so, having received the amount without title, 
they must refund it. 

It is true that in an action on the bill, against the acceptors as such, the proof 
of title by the endorsement of the payee is essential toa recovery. For though 
the bill be forged, such an action implies its reality. But is this implication 
unavoidable in a action against the acceptor of a forged bill? Where the fact 
is that the bill was not drawn by the drawer upon it, is the holder estopped from 
alleging and proving that fact? Is he limited to his action on the bill, or has he 
an action on the obligation of the acceptor to hold him harmless from the con- 
sequence of the acceptor’s neglect? 

t is said that the holder is estopped from alleging and proving the forgery of 
the drawer’s name, by his guarantee of the genuineness of the bill; but does 
the holder make this guarantee to the acceptor, whuse duty it is to know 
the signature of the drawer? Is not the holder’s guarantee to the acceptor, 
merely of his own title to the bill? Ifsuch be the extent of his guarantee, he 
is not ay by it from showing the forgery. Again, the action of the holder 
is put by Judge Story on this ground: * First, that the drawee, before he 
accepts, is bound, as a matter of duty, to ascertain whether the signature of the 
drawer is genuine or not; and next, that, where one of two innocent persons 
must suffer, he who has caused a misplaced confidence, or has misled another, 
or has omitted his duty, shall suffer rather than the other party.” Story on 
Bills, § 411. An action not on the bill, but on the obligation flowing from the 
acceptor’s neglect, does not imply the reality of the bill, and as there is no obli- 
gation on the part of the holder to the acceptor estopping the holder from 
showing the forgery, he must be permitted to prove it. Further, as it is not 
inconsistent with his guarantee of title to show that the payees on the bill never 
held it, the holder may prove that fact also. Thus, the holder can show that 
neither by the drawing in their favor, nor by holding the bill in ignorance of the 
forgery, have the payees on the bill had any title to it. And after proof of 
that, there is no need of evidence of a transfer of title ; no need of proving the 
endorsement of the payees. 

In this case the plaintiffs’ allegations, which they are estopped from denying, 
are that, the bill was never drawn in favor of the payees upon it; and their 
evidence, which they cannot controvert, is that, the payees on it never held it. 
The plaintiffs have presented the fact that the payees never owned the bill; and 
if the action were against the plaintifis as acceptors, they could not require 
proof of a transfer from the payees. All the cases of refusal of recovery, or 
of judgment to refund, on the ground of forgery of the payee’s endorsement, 
are cases presenting a title in the payees. Dick v. Leverich, 11 La. 573. 
Canal Bank v. Bank of Albany, 1 Hill, 287. 

The plaintiffs are responsible to the defendants, from their neglect in not 
discovering and giving notice of the forgery. This responsibility avails the de- 
fendants as a grouud of defence, as it would avail them asa ground of action. 
Their defence is not on the bill, and there is no implication from it of the 
genuineness of the bill, and of atitle in Pike and Hart. The forgery of the 
bill, and the absence of title in Pike and Hart, are presented by the plaintiffs’ 
allegations and evidence, and hence, as there is no need of Pike and Hart’s en- 
dorsement, the forgery of it is immaterial. In testing the defendants’ right to 
retain the money, the counsel for the plaintiffs errs in the premise of his argu- 
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ment, the estoppel of the defendants from denying the signature of the drawer. 
He has assumed this premise, and in doing so he has assumed a point in con- 
troversy, whether the holder is limited to an action on the bill, or has his action 
on the obligation of the acceptor under his neglect. 

The technical ground taken by the plaintiffs’ counsel cannot prevail. Indeed, 
it is inconsistent with the ground of the plaintiffs’ action, which is, that the 
money must be returned, not because it belongs to the payees, but because it 
does not belong to the defendants, as having been paid them in an erroneous 
belief that the bill had been drawn by the plaintifis’ correspondent. The forgery 
of the drawer’s signature is the ground of their action. 


The judgment of the court was pronounced by 

Surpett, J. This is an action to recover from the defendants the amount 
of a bill of exchange for $2847 50, drawn in the name of F. D. Conrad, upon 
the plaintiffs, to the order of Messrs. Pike and Hart, endorsed in the name of 
the payees in blank; also, by L. B. Belgrove, W. A. Britton and Co., and by 
J. Corning and Co. The bill was at sight, and dated at Baton Rouge, 4 Feb., 
1847. It was paid by the plaintiffs to Corning and Co., on the 12th day of Feb., 
1847. The signatures of Conrad, and of Pike and Hart, were both 
forgeries. 

It appears that, in 1847, a person calling himself Belgrove, was intro- 
duced to Conrad, a planter living in Louisiana, by a letter from Henry Clay; 
who stated that Belgrove had been introduced to him by Abbott Lawrence, and 
was desirous to obtain information in relation to the culture of sugar. Relying 
upon this introduction, Conrad entertained him at his plantation; and, while 
there, from a conversation between Conrad and a member of the firm of Pike 
and Hart, Belgrove ascertained that there were some business relations between 
Conrad and Pike and Hart, and that McCall and Adams were Conrad's factors. 
A few days afterwards Belgrove went to Natchez, and there, through a letter of 
introduction from Mr. Clay, obtained the acquaintance of a gentleman who in- 
troduced him to Duncan, a planter living in that vicinity. He stated to this 
person that, he wished to negotiate a draft on New Orleans, and was accompan- 
ied by him to the office of Britton and Co., bankers, at Natchez. Duncan stated 
to Britton and Co. that Belgrove had brought letters from Henry Clay, and upon 
their enquiring whether the bill was all correct, replied: ‘*I have ao doubt it 
is." Britton and Co. then cashed the bill, and Belgrove left Natchez a day or 
two afterwards, and has not since been heard of. Britton and Co. endorsed, and 
have remitted the bill to the defendants, who received it on the 12th February, 
1847, and having endorsed it in blank, presented it for payment by their clerk, 
to Adams, one of the plaintiffs. Adams said he had no advice of it, and asked 
the clerk to leave it; that he would see his partner, and if it was right, would 
send acheck. At 3 o’clock on the same day, Adams bought a check of McCall 
and Adams for the amount, and stated that Conrad had no authority to draw 
the draft, his crop not being in hand, and that he would write him a letter cen- 
suring him. . It does not appear that, in presenting, or receiving payment of the 
bill, Corning and Co. held themselves out as other than principals. On the 14th 
February, McCall and Adams wrote a letter to Conrad informing him that they 
had paid the draft. Conrad immediately sent a special messenger to McCall 
and Adams, to inform them that he had not drawn such a draft. This mes- 
senger reached New Orleans with all possible despatch, and sooner than a let- 
ter could have reached the city by mail; and, immediately upon reception of this 
information, to wit, on the 18th February, the plaintiff communicated it to the 
defendants, and asked the return of the money. which the defendants declined. 
The defendants gave Britton and Co. credit on account for the amount of the 
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draft; and subsequently, after notice of the forgery, paid it over to Brition and 
Co. The forgery of both names is conclusively established. That of the 
drawer bore some resemblance, it is proved, to the genuine signature of Con- 
rad, but was a bad imitation. That of the first endorser bore no remblance to 
to the genuine signature. The good faith of the plaintiffs, of the defendants, 
and of Britton and Co. is entirely unimpeached. But it is asserted by the de- 
fendants in argument, that there was, under the circumstances, gross negligence 
on the part of the plaintiffs in paying the bill, and that there was ulso gross 
and unnecessary delay and negligence in diseovering and communicating the 
fact of the forgery. Upon these charges, we premise that the latter appears 
entirely untenable; as to the former, there seems to us to have been an over 
confidence on the part of the plaintiffs, amounting perhaps to imprudence, but 
not amounting to gross negligence. The indiseretion is much palliated by the 
consideration that Conrad was not a merchant, but a planter; one of a class not 
punctual in their advices. As regards the signature of the drawer, it is obvi- 
ous that their suspicions were not in the least excited on that score; and it is 
not shown that the relations between him and the plaintiffs had been so intimate 
and so frequent, as to have given that familiarity with his signature which should 
have led them to pronounce the draft a forgery. 

The question presented by this case is certainly perplexing. In deciding 
it we are not aided by any conclusive and direct authority, and must seek its so- 
lution by the application of general principles and by a consideration of those 
rules pertinent to the subject, which are peculiar to bills of exchange. 

It is perhaps a safe starting point in our investigation to consider what would 
have been the rights of the plaintiffs, had the forged instrument upon which 
they made the payment not been a bill ef exchange, but one falling within the 
domain of ordinary rules. Thus let us suppose that Belgrove had forged an 
order of Conrad upon McCall and Adams, his factors, to deliver to Pike and 
Hart, or their order, fifty hogsheads of sugar; and had also forged the sig- 
nature of Pike and Hart to a transfer of the instrument ; that he had transferred 
it to Britton and Co., who, in their turn, had transferred it to Corningand Co., and 
that Corning and Co., on presentation of the order, had received the sugar, and that, 
upon discovery of the forgery, a prompt call had been made upon Corning and Co. 
to restore the sugar, and they had refused—could McCall and Adams have 
recovered its value from them? The prompt answer to this enquiry would 
not admit of a doubt. The payment would have been madeinerror. They 
would be considered as having made it solely upon the belief, created by the 
forged order, that they were complying with the request of their principal. 

« He who receives what is not due to him, whether he receives it through 
erroror knowingly, obliges himself to restore it to him from whom he has unduly 
received it.” ‘He who has paid through mistake," says the Code, “ believing 
himself a debtor, may reclaim what he has paid.” ** To acquire this right, it 
is necessary that the thing paid be not due in any manner, either civilly or nat- 
urally. A.natural obligation to pay will be sufficient to prevent the recovery.” 
«« That which has been paid in virtue of a void title is also considered as not 
due.” Civil Code, arts. 2279, 2280, 2281, 2283. Here all the circumstances 
concur which the law requires to authorize the relief. Mistake, for McCall 
and Adams believed the order genuine; an absence of all civil or natural 
obligation, for their duty was only to Conrad ; and a void title, the instrument 
being forged. The articles we have cited confer a right to recover back upon 
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him who has paid what was not due, and impose the correllative duty on him 
who has unduly received to restore; and the knowledge or the ignorance, the 
fraud or the good faith, of the party so unduly receiving, is immaterial. The 
obligation rests upon that great rule of natural equity, ‘‘ Neminem cum alterius 
detrimento et injuria fieri locupletiorem. It is true that the question is, which 
of two innocent parties is to bear the loss; but the loss had already fallen upon 
the holders before they presented the forged order; and they could not equita- 
ably ask to shift that loss to another, through that person's mistake. In legal 
contemplation McCalland Adams would be regarded as never having consent- 
ed to the delivery of the property ; for he does not consent who consents in error. 

In the supposed case we hold it to be clear that, upon principles of natural 
equity, and under the express rules of law, McCall § Adams would be entitled 
to relief. And if so, it is obvious that they must be relieved in the present 
case, unlessthe peculiar nature of the transaction, as growing out of a bill of 
exchange, subjects them to some technical rules which forbids the application 
of the ordinary standards of justice and legal obligation. We think it was fair- 
ly put by the plaintiffs’ counsel that, if the cause is to be withdrawn from the 
operation of general principles and they are subjected to the burden of techni- 
cal rules, they are also entitled to the advantage of such rules. 

The rule which is invoked against the plaintiffs is, that payment by the 
drawee admits the genuineness of the drawer’s signature, and the drawee is 
legally estopped from disputing it. The rule, in a qualified sense, is true. 
The holder, it seems, is permitted to profit by the accidental payment, though 
the drawer’s name be forged, when there has been an interval between pay- 
ment and notice to him of the forgery, and his situation has been altered to his 
prejudice, either in fact or in legal presumption. 

But, on the other hand, acceptance is not an admission of the payee’s signa- 
ture. Here atechnical rule comes in aid of the acceptor. If sued upon his 
acceptance, even if estopped from disputing the signature of the drawer, he 
has a right to insist upon proof of the payee’s signature. The very rule which 
concludes him as to the genuineness of the drawer’s signature and supposes 
that signature to be genuine, places him in the attitude of one who is really 
ordered to pay to the payee named in the bill, orhis order. How then can the 
holder of a bill, upon which the payee’s endorsement is forged, recover from 
the acceptor, who can be considered only as having admitted the genuineness 
of the drawer’s signature? ‘Tested, therefore, by technical rules, it seems to 
us it would be impossible to condewn McCall § Adams, were this a suit against 
them upon the bill as acceptors. An acceptance is, an engagement to pay ac- 
cording to the tenor of the bill. But the tenor of the bill was “* pay to Pike & 
Hart, or their order;” and Pike § Hart have never ordered its payment to 
Corning & Co. 

But it is said that Pike § Hart never had any interest in the bill, and must 
be regarded as fictitious payees. If they be so regarded, that still would not 
authorize a recovery against McCall & Adams, had they accepted. For the 
rule with regard to fictitious payees has only been carried to this extent, tha 
the bond fide holder of such a bill, ignorant of the facts, may recover against 
acceptor who knew that the payee was a fictitious person. The use of suc 
names has been, indeed, highly censured, and an acceptance, without knowl- 
edge by the acceptor of the fictitious character of the bill, would, it seems, 
give no remedy and be completely void. This seems to accord with principle; 
for the acceptor promises to pay the payee, or his order; and if the payee has 
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no existence, there is no one in whose favor the promise takes effect. Hence 
it seems to us clear that if this forged bill had been at so many days sight, or 
after date, and had bean accepted by McCall § Adams, Corning & Co. could 
not have recovered on the bill. 

This view of the case, their having paid a bill which they could not have 
been compelled by suit to pay, goes very far to show that they ought not to be 
estopped from recovering it back. But as, perhaps, there may be a question 
how far the right to resist payment in the one case, and to recover back in the 
other, are to be treated as identical in principle, we proceed to another view of 
the rights of the parties, technically considered. 

When this bill was presented for paymentto McCall § Adams by Corning 
§ Co., the names of the latter were upon it, and they were endorsers of the bill. 
Let it be conceded that, according to the technical rule, McCall & Adams are to 
be considered as having admitted the signature of Conrad and estopped them- 
selves from denying it; was there’no legal consequence flowing, on the other 
hand, from the endorsement of Corning & Co., and the presentation of the 
bill for payment by them? We think there was. ‘I'hey are to be considered 
as representing at least, if not warranting, to McCall & Adams, that Pike & 
Hart, the persons named as payees, had negotiated the drafts—that their en- 
dorsement was genuine and true. 

The case of The East India Company v. T'ritton, 3 Barnwall & Croml, 
82, has been cited as authority that an endorsee does not warrant the genuine- 
ness of the prior endorsements. But what.is there said cannot be regarded as 
authority, in the proper sense of the term. The bill had been endorsed by one 
Card, professing to act as attorney of Hope, the payee, but under an insufficient 
power of attorney. The East India Company accepted the bill, and paid it to 
the defendants, the holders, who had taken it from Card's endorsees, and sub- 
sequently sued the defendants to recover back the amount which the company 
had been compelled to pay a second time to Hope's administrator. It was found 
by the special verdict that, before the bill was paid, the plaintiffs took all such 
steps as they judged fit to satisfy themselves that the first endorsement by Card 
was made by virtue of a sufficient authority. The power was not produced 
by the defendants, and it did not appear that they ever saw it, or had any 
means whatever of forming a judgment as to its sufficiency. Abbott, C. J. 
notices the facts as favorable to the defendants, but puts the case, as with the 
defendants, upon the ground that they received the money as agents, and paid 
over to their principals before any discovery was made of the insufficiency of 
Card’s authority; that it was unjust to call upon them to restore money no 
longer in their hands, and which they had not a right to withhold from their 
principals. Bayley, J. said, he was not prepared to admit that every endorsee 
warrants the genuineness of the prior endorsements ; but added that it was not 
necessary to decide or discuss that question; that the power was shown to the 
plaintiffs, and it was for them to judge of the extent of the authority conferred 
by it. He then adopts the same ground as the chief justice, that the defend- 
ants, having received the money as agents and paid it over, it would be unjust 
to make them refund. Holroyd, J. thought the plaintiffs, having the means of 
knowledge in their power, had made a mistake of law, and not of fact, with 
regard to the power, and that, under the facts, a promise to repay, if the en- 
dorsement proved insufficient, could not be implied. Littledale, J. said, he was 
not aware that a warranty of the genuineness of endorsements was to be im- 
plied, but if there were such an implied warranty in ordinary cases, it was 
negatived there by the finding of the jury. 
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Mr. Story, in his Treatige on Bills, very clearly intimates his dissatisfaction 
with the dicta in the East India Company’s case. In the text he says: -* There 
is yet another engagement which is implied im every endorsement, on the part 
of the endorser. * It is that the instrament which,fe endorses is a genuine 
instrument, and not forged; that the signature of the drawer, and also of the 
antecedent endorsers, are genuine; and that he, the endorser, has a good right 
to transfer the saine to the immediate endorsee.” Story on Bills, § 111. These 
expressions, it is true, point to the relation of the endorger to his endorsee ; 
but theyeason of the rule, so far at least as the warranty of the puyee’s endorse- 
ment is concerned, applies with equal force to the acceptor; for if the payee's 
endorsement be forged, the holder would be reeéiving a payment to which he 
had no right; ani there is the same justice in his warranting his title to the 
acceptor {fom whom he receives payment, as to the endorsee who gives him the 
money upomithe negotiation of the bill. Ina note, Mr. Story comments upon 
the case of the East India Company, as not supporting the doctrine that the 
endorser does not warrant the genuiness of antecedent names; and cites the 
contrary Opinion of Pardessus. See also Febrero, vol. 3, p. 350jWhere it is 
said: E! portador de una letra de cambio es enteramente garante de la vali- 
dacion de ella, y de todos sus endosos. See also Dalloz, 1844, part 2, p. 200. 
Jousse, Nouveau Commentaire sur les Ordonnances de 1669 and 1673, p. 62. 
Kent's Commentaries, edit. of 1844, p. 88. 

Whether the endorser may be considered as warranting or not to the accep- 
tor the genuineness of the payee's name, it is hard to conceive, at all events, 
how he can be considered otherwise than as representing the payee’s endorse- 
ment as genuine. It is certain that, if the title to the bill has not been passed 
to the holder, he has no right to receive payment ; and the presentation for ac- 
ceptance or payment, is an implied declaration that the title is in him. 

The presentment of the bill for payment by Corning & Co., being an implied 
representation by them to McCall & Adams, that Pike & Hart, the payees 
named in the bill, had endorsed it, if McCall Adams are'to be held to the 
technical rule of an implied admission of the drawer’s signature, they must 
have the benefit of the implied representation; and, having paid upon a false 
representation, however innocent, the money should be restored to them. 

It is not admissible to say that Corning & Co.’s endorsement, and the im- 
plied obligation which it involved, had no effect upon McCall & Adams, in 


_ inducing them to pay the bill. The very fact that a house of such respectable 


standing presented the bill, was a circumstance which probably lessened their 
vigilance. If the forger, a stranger, had presented the bill, it is not at all im- 
probable that they would have waited for advice. 

It is an important feature in this case that the holders were not induced to 
take the bill by any act of the plaintiffs, and the case is thus relieved from any 
equity which might be urged, in the case of a forged bill accepted by the drawee, 
and going after acceptance into the hands of a bond fide holder for value. 

It cannot be said that the holder loses his remedy over against his prior 
endorsers, by the payment of the bill to him by the drawee; if we are right io 
the doctrine that an endorser is to be considered as representing the genuine- 
ness of prior endorsements, then the holder has the same equity against his 
prior endorser as the drawee has against him. 

The maxim invoked by the defendants, “In equali jure melior est conditio 
possidentis,” is one which cannot be applied in this case, without assuming that 
the parties do stand in equal right. But this cannot properly be said; for here 
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the loss had first fallen on Britton & Co. without any act or fault whatever of 
the plaintiff, and it there was some overeonfidence or indiscretion on the part 
of the plaintiffs, it does not appear that the defendants were put in a worse 
position by the brief delay between the payment and tlié discovery of the for- 
gery; and it would be going very far to say that, a simple indiscretion, not 
shown to have actually made the situation of the defendants, or of Britton & 
Co., their principals, worsey should shift the loss from the party apon whom it 
had first fallen, to a party who paid under an evident mistake of faets, and in 
good faith. I 

The defendants had notice of the forgery, and of the plaintiffs claim upon 
them, before they paid over the money to Britton & Co., and cannot complain 
that they are treated as principals. We have also seen that on the presentment 
and receipt of payment they did not disclose their agency. 

We have considered the question presented in this cause with 2.7 on ac- 
count of its commercial importance, and have not come to a conclusion without 
diffidence. The case is embarrassing in consequence of the double forgery of 
the names Of the drawer and payee; and we have not the benefit of ‘authority 
in point. We are clear that the cause is with the plaintiffs upon principles of 
natural justice. and under the ordinary rules of law; and when technical rules 
are invoked to break down the equity of a case, they ought to be so clearly 
applicable and conclusive as to leave no room for doubt. 

Judgment affirmed, ™ 
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No judgment can be rendered against an absentee, where no property of his has been at- 
tached, and he has not personally appeared. The appointment of a curator ad hoe cannot 
give jurisdiction. 

Art. 2412 of the Civil Code, which provides that the wife cannot bind herself for the debts of 
her hasband, according to the doctrine of the civilians, is a personal statute. Itis founded 
exclusively on the personal relations between husband and wife, and is confined in its 
operation to married persons within oar jurisdiction. The disability to contract, which it 
establishes, exists only in a certain contingency, that of the debts not inuring toher benef t, 
and that contingency is strictly personal. 

The incapacity of a married woman to contract is of the same character as that of a minor, 
cad the law erating the ncupacio of the latter have always been classed among per- 
sonal statutes. . 

Those statutes are real, in contradistinction to personal, which regulate directly property, 
without reference to the conditionor the capacity of its possessors. 

Where a married woman domiciliated in another State, to secure a debt of her husband, 
mortgages, by an act executed at her domicil, real estate'in this State forming part of her 
separate property, the act, if valid in point of form, and authorized by the laws of her domi- 
cil, will be enforced here. Per Curiam: Such an act conflicts with no law of this State, 
and no reason of comity would authorize a coart here to relieve the wife from its effect. It 
interferes with no real statute, and the personal statute does not reach it ; the person not 

being subject to our jurisdiction. 

‘sabili : 












iti i ; and contracts valid at the 
place of the domicil are valid without reference to the situation of the property, so far as 
the capacity of the party to contract is concerned. 
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| Aveusta Insu- 4 PPEAL from the Fourth Dintrict Court of New Orleans, Strawbridge, J. 
Suse ee The facts of this cas®are stated in the opinion of the court infrd. 
~a Micou, for the plaintiffs, relied on the cases.of Richardson v. Leavitt, 1 An. 
Mortos. 430. U.S. Bank v.\Merchants’ Bank, 2 Ibid.659. MeDowell v. Read, ante, 391. 
W. D. Henn r the appellants. I. No property whatsoever of G. C. Mor- 


ton was seized,, The process of the court has never reached his person or his 

roperty, and he comes before it simply by the appointment of a curator ad hoc, 

j — should have been rendered against him. Dupuy'v. 

- 562. 

plaintiffs’ own allegations, Mrs. Morton did not bind herself, but 

property, and no judgment should have been rendered against her 

. Thearticles of the Codeare express. C. C. arts. 3263, 3264. 

Orleans Canal and Banking Company v. Hagan, 1 An. R. 65. 

IIL. Every State has exelusive jurisdiction within its own territory, and its 

laws govern all persons and things within that jurisdiction ; all persons, whether 

/ citiz@ms og aliens, all things, whether real or personal, moveable or immovable. 

4 C..C. art. 9. It is a necessary result of the independence inherent in every 

sovereignity, the laws of a State cat#have no force beyond its own territories, 

ft € proprio vigorés. Whatever obligation then the laws of one country have in 

a another, must depend upon the consent of the latter. Its policy may forbid 

: P the introduction of,all foreign laws, or its indulgence may admit their uperation 

. ad so far as they do not interfere with its domestic interest. It is not pre- 

. sumed that these principles will be controverted; and we advert to them only 

A because, unless some exception to their operation in the present instance be 
shown, they must determine the rights of the parties in this suit. 

The first general exception admitted by the principle of comity, to the supre- 
macy of the laws of a State over all property within its territory, arises from 
the distinction between things personal and real, moveable and immovable. To 
support this exception the law creates a fictino, that things moveable have no situs, 
and that thus, not being within the territory, their exemption from the law offers 

BS, no violence to its sovereignty. Succession of Packwood, 9 Rob. 443. Yet 
’ * even this rule is by no means of universal. application. An assighment under 
bankrupt laws is not considered, generally, in this country, as of universal ope- 
‘ration to transfer moveable property in whatever country it may be locally sitnated: 
though’a different doctrine is established in England and in many of our sister 
States. - 2 Kent, 404,408. With us a voluntary assignment for the benefit of 
creditors, with certain preferences, will not operate upon property situated 
here, whether immovable or moveable. Andrews v. His Creditors, 11 La. R. 
376. Andif a contract be made abroad relative to a chattel in this State, that 
contract will not be permitted to be executed here to the injury of our own 
citizens. Thurot v. Jenkits, 7 M. 355. l’rice v. Morgan, 7 M. 707. But 
whatever may be the rulewith regard to personal property, the principle of the 
law’s sovereignty within its own territory, suffers no exception with regard to 
immovable property. ‘ All the authorities, both in England and America, so 
far as they go, recognize the principle in its fullest extent, that real estate or 
immovable property is — subject to the laws of the government within 
whose territory it is situated, Story, Conflict of Laws, § 428. Pothier has 
laid down the rule in the most general manner, declaring that, such laws have 
an exclusive dominion over all things submitted to their authority, whether the 
person owning them live within the territory or without the territory. Pothier, 
Cont. d’Orleans, chs. 1 and 2, nos. 22, 23, 24; ch. 3, no. 51. And Vattel has 
laid it down, asa principle of international law, that immovables are to be dis- 
posed of according to the laws of the country where they are situated-”*Vattel, 
b. 2, ch. 8,§ 110. Story; Ibid, § 727. And in the case of Kerr v. Moon, 9 
Wheaton, 570, the me Court of the United States said: “It is an un- 
questionable principle of general law, that the title to and the disposition of real 
property, must be exclusively subject to the laws of the country where it is 
situated.” By referring to the authorities cited by Judge Story in § 428, this 
rule will be found established as firmly as a rule can be, by judicial decision, in 
the common law. And even among foreign writers, with some exceptions, the 
general principle is admitted, as laid down by Huberus: Communis et recla sen- 
tentia est, in rebue immobilibus servandum est jus loci, in quo bona sunt sita. 

As a necessary result of this doctrine, it follows that the title to real property, 
can be acquired, passed. and lost, only according to the ler rei site. ‘ Here 
the general principle of the common law is, that the laws of the place where 
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the property is situated, exclusively govern in respect to the rights of parties, Aveusta Insu- 


the modes of transfer, and the solemnities which, should accompany them.” 
=? ao § 404. And in the case of Curtis v. Hutton, 14 Vesey, Jr., 537, 
Sir W. Grant said: “ The validity of every disposition of.real estate must de- 
pend upon the law of the country in which that estate is situated.” Thus, by 
the law of England, alienations and devises of real estate in mortmain, or for 
charitable purposes, are prohibited. If, therefore, an american citizen, owning 
lands in England, should alienate or devise such lands, in violation of the mort- 
main acts, the instrument, whether infer vivos or testamentary, would be held 
void. And the same principle would apply to a trust, crea in personal] pro- 

rty, to be invested in lands in England, for the like purposes. “Story, Ibid. 

447. And, in such cases, the invalidity of the disposition of the realestate 
results, not from any incapacity attachéd to the person conveying or devising, 
but from the purpose, object, or consideration for which the alienation is made, 
and which, being reprobated by the law of the silus, cannot take effect. ; 

Such is the fixed rule of the common law; itis recommended by its simplicity 
and uniformity, and relieves us of the perplexities with which this subjegt has 
been entangled by those writers who, as was remarked by the court in the case 
of Saul v. His Creditors, 17 M. 594, ‘* have attempted to define and fix 
that, which cannot, in the nature of things, be defined or fixedy”. 

We nre not aware that the rule has ever been denied in the decisions of our 

own courts. There are, however, two cases which look towards a different 
doctrine. Thatcher v. Walden, 5 Mart. N. S. 466, and lv. Mulhollan, 7 
La. 388. In the former, the court decided that a verbal power of attorney, 
given in the State of Alabama, where slaves pass by parol, is legal proof of the 
authority under which a written sale was made inthis State. It does not ap- 
pear from the report whether the slave sold was in this State, or in the State of 
Alabama, at the time the mandate was given, which would make a difference. 
The court, however, considered the question as one of evidence, and that the 
contract of mandate had been made in Alabama, and was binding there on the 
principal, wherever the agent might carry it into execution. It was said that 
no valid distinction gould be made between the right to sell, as derived from a 
verbal power; and that acquired by a purchase made by parol; and that it had 
never been doubted that in the latter case such evidence was good, where the 
slave was bought if a country where writing was not necessary to give validity 
tothe contract. It appears to us thata very material distinction could be made 
between the right to sell a slave inthis State, as derived from a verbal power 
given in Alabama, and the right acquired bya purchase made by parol, when 
such purchase had first vested the title in the purchaser, and he had brought 
the slave afterwards into this State. It is certain that if the slave was in this 
State when the power by parol was given, such a decision would not have been 
rendered by the Supreme Court of the United States. For in the case of 
Clark et al. v. Goaham, 6 Wheaton, 577, they decided the very point, that “a 
power to convey lands must possess the same requisites, and observe the same 
solemnities, as are necessary ina deed directly conveying the lands.” In this 
case the power was given in Virginia, and the deed of sale conveying the land 
was made in Ohio, where the land was situated. 

In the other case, of Hallv. Mulhollan, it was decided that a bill of sale, 
executed in Kentucky, and valid under the laws of that State, which expresses 
the sale to be made for a valuable consideration, without fixing any price, of 
certain slaves in Louisiana, will be tested by the laws of the place where the 
contract was entered into, and, being valid there, is good here, as between the 
parties, although not made in conformity to the laws of the State. But here 
again the court considered the question as one of evidence merely, and relating 
to the form of the instrument, which contained an agreement dlirwies valid. 
The court says that, the question presented is, whether “ the instrument is 
evidence of a contract of sale ;” and, being satisfied that by the laws of Ken- 
tucky it wouid be, gave judgment accordingly. Perhaps, considering the ques- 
tion as one relating merely to the form of the instrument, this decision, under 
the 10th art. of the Civil Code, was correct. But the court was content to 
render its decree, without reference to that or any other article of the Code; 
nor did it consider the question either on principle or authority, so that we may 
fairly apply to it the criticism of Kenton the case of Harrison v. Sterry: “that 
it is not to be presumed that any court intends either to establish or reject a liti- 
gated point of law, of greatimportance, merely by a dry decision, unaccompa- 
nied with argument or illustration.’’ 
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Aveousta Ivev- It may not be improper here to observe, that the principles, on which ques- 


capenamm 6: z . ; ‘ 
Pi aay tions arising out of the conflict of laws have been determined in the courts 


" acting under the civil or the common law, appear to be wholly independent of 
either, as a system. It is true, that the conflict may arise out of the diffqrence 
between the principles of the common and the civil law; as has happened re- 
peatedly in this State, in questions of sale. 4 Mart. 20. 5 Mart. 23. 7 Mart. 
24. 2 Mart. N.S. 93. But it is clear that, the principles by which this con- 
flict is to be determined, are quite distinct from the principles which create the 
conflicting rights themselves. Frequent allusion to the diversity of Jaws be- 
tween different States, is, it is true, to be found in the Pandects, and the roman 
lawyers ** have established principles which have served as landmarks to direct 
the ions of their successors.” lLivermore’s Dissertation, § 2. 8. But 
they have decided but few cases, and there is nothing, either in the subject 
iteclf or in the foreign authorities who have treated of it, that is more suited to 
the genius of the civil thanthe common law. And, therefore, though the for- 
mer be the basis of our own jurisprudence, still, on this subject, we see no 
reason why the court should look less favorably upon the rule established by the 
english and american courts, simple and consistent as it is, than upon the specu- 
lations and theories of writers, who have established systems always at war with 
each other, and pot unfrequently with themselves. 

We have spoken chiefly of the alienation of immovable property ; but it is 
evident that the same remarks are equally applicable to the creation of a right 
of mortgage on such property, even if the granting of a mortgage be not itself 
considered as a species of alievation. ‘It has been seen,’’ says Burge in 
speaking on this subject, *‘that the creation and modification, as well as the nature 
and extent of the estates and interest acquired in immovable property. and 
generally the form and manner of its transfer, are governed by the law of the 
country in which that property is situated, The language in which jurists have 
expressed, and the principles on which they found this opinion, are sufficiently 
comprehensive to warrant the conclusion that the constitution or acquisition of 
the jus hypothece in immovable property, and the rights and obligations of the 
mortgagor and mortgagee, are also wholly dependent on the lex loci rei site. 
It must be determined by that law whether the property may be the subject of, 
and whether the one party is competent to grant and the other to receive, the 
hypothec. A conformity with that law, both in the instrument of hypo- 
thecation, its probate and registration, is no less essential in creating the nerus 
on the property, than in transferring the dominium of it. There is no conside- 
ration by which the supremacy of the ler loci rei site in deciding on the vali- 
dity of the trasfer of the dominium is maintained, which does not equally main- 
tain it in deciding on the validity of the bypothec. Whether the hypo. 
thee be conventional or express, tacit or judicial, and whether it be general 
or special, it can affect immovable property so far only as it is sanctioned by the 
Jaw of the place in which the property is situated.” Burge’s Commentaries on 
Foreign and Colonial Laws, vol. 3, p. 388, part ii, ch. xii, sec. vi, and authori- 
ties there cited. The real contract upon which this suit is based, if tested by 
these principles, can give no right of action. For a married woman in this 
State cannot bind herself, or her property, for her husband's debts. C. C. arts. 
1784, 2412. Butit may be said that the validity of a contract is to be decided 
by the law of the place where it was made; if valid there, it is by the general 
law of nations held valid every where; and this is expressly sanctioned by our 
law. Code of Practice, art. 13. If, then, the contract of mortgage, entered 
into by Mrs. Morton in Maryland, is valid by the laws of that State, it is valid 
everywhere, and ought to be upheld here. This is true, subject tu certain ex- 
ceptions. The rule isaccurately Jaid down by Kent, vol. 2, p.457. He says: 
** It is the settled doctrine of public law, that personal contracts are to have the 
same validity, interpretation, and obligatory force in every other country, which 
they have in the country where they were made.” But this is not true of real 
contracts. Jtis true only of those contracts which create a personal obligation. 
When the contract is personal it accompanies the person of the obligor wher- 
ever he goes, and the obligation which the contract acquired by the lex loci 
contractus, may well go with it. But a contract which creates a real obligatior, 
must be confined within the jurisdiction of the thing to which the obligation 
relates. For, if the contract rest in a thing and not a person, and the thing, 
like immovable property, be fixed within a particular jurisdiction, the obligation 
of the contract must remain within the same jurisdiction, The courts of com- 
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in another country. And such also is.the doctrine of the american courts. 
Burge’s Commentaries, vol, 3, p. 397, part 2, chap. 12, sec. 5. 

Out of the questions arising under this rule, where a contract, valid in the 
place of its execution, is invalid in the place of its subject matter, has sprung all 
the machinery of real and personal statues. Avnd it is upon the distinction be- 
tween these two classes of statutes that the application of the lex loci on the 
one hand, and the lex rei site on the other, has been made to depend by the 
foreign jurists. According to these writers, a personal statute is that which 
follows and governs the party subject to it wherever he goes; while the real 
statute controls things, and does not extend beyond the limits of the country 
from which it derives its authority. Both Kent (vol. 2, p. 456,) and Story 
(Conf. of Laws, § 13,) consider Merlin as having arrived at the most definite 
and intelligible result, in determining the real and personal nature of statutes ; 
he has followed the rules of Chancellor D’ Aguesseau,which were considered as 
preferable to any others by the court, in Saul v. His Creditors, 17 Mart. 593. 
We will there.ore refer to Merlin. 

He says: “ Pour jugersi un statut est réel ou personnel, il ne faut pas en 
considérer les effets cluignés, les conséquences ultérieures: autrement, comme 
il n’y a pas de statut personnel qui ne produise un effet quelconque par rapport 
aux biens, ni de statut réel qui n’agisse par contre-coup sur les personnes, il 
faudrait dire qu’il n’y a point de statut qui ne soit tout a la fois et personnel et 
réel; ce qui serait absurde, et tendrait 4 établir une guerre ouverte entre les 
coutumes. Que faut-il donc faire? 11 faut s’attacher a l'objet principal, 
direct, immédiut de la loi, et oublier les effets. Si lobjet principal, direct, im- 
médiat de la loi, est de regler l'état de la personne, le statut est personnel; les 
eflets, par rapport aux biens, ne sont plus que les conséquences éloignées de Ih 
persounalité. Au contraire, si l'objet principal, direct, immédiat de la loi, est 
de régler ja qualité, la nature des biens, la maniére d’en disposer, le statut est 
réel; les effets, par rapport aux personnes, ne sont plus que des conséquences 
éloignées de la réalité.” Rep. de Jur. Autor, Marit, § 10. 

Personal statutes, then, are those which have principally for their object the 
person, and treat only of property incidentally. Real statutes are those which 
have principally for their object property, and which do not speak of persons, 
except in relation to property ; as are those which concern the disposition one 
may make of his property, either while he is living or by testament. - 

Uf what nature, then, in this view of the subject, is the law of Maryland, 
by which a wife, though generally incapacitated to enter into any contract, is 
enabled to bind her property for her husband's debts? Let us apply to it the 
test of Merlin. Keeping out of view all its remote and consequeutial effects, 
what is its principal, direct, and immediate object? Clearly, the subjection of 
the wile’s equitable estate, to the payment of the husband’s debts. This is 
the aim and intent of the statute. ‘To accomplish its object, it is necessarily 
compelled to clothe the wife with a capacity she did not before possess: but it 
does not aim at the regulation of her *état,’ her ‘status,’ her ‘ general condi- 
tion.’ The statute finds a large species of property within its jurisdiction, so 
tied up that it is unavailable for commercial purposes: the statute unties it, ex- 
empts it from the disability impressed upon it, and, having found it * extra com- 
mercium,” Jeaves it ** in commercio.” Our policy is directly the reverse—to 
preserve the wife's estate in the family ; the policy of this statute is, to render 
that property available tor the husband’s use, and thus to draw it into the cur- 
rent of trade. ‘The effect upon the wife’s capacity is a necessary means for 
the attainment of this policy. The act permitted, is a real act. But the:per- 
mission of a real act does not affect the personal capacity. Livermore's Dis- 
sertation, § 194. The permission of a personal act has indeed that effect. 
When the law says that a married woman shall be under the power of her hus- 
band, and shall not have the power of contracting, it establishes the general 
state of that person. Whenthe law further declares that, a person of that 
State shall be incapable of binding herself for her husband, it prohibits the 
performance of a personal act, and the law is personal. But when the law fur- 
ther declares that the wife, who is incapable of binding herself for her husband, 
may bind her property for him, the permission falls directly upon a real act. 
The immediate and direct effect is then upon the property, rendering it aliena- 
ble by persons who are not sui juris. Livermore, Ibid. § 191. 

Boullenois, in discussing an analogous statute, determines it to be real, Tle 
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supposes that the statute of the domicil, by which a person is a minor and pro- 
hibited generally trom alienating, gives him capacity to alienate fora particular 
purpose, and he then asks what statute is to govern when the law of the situs 
does not permit an alienation for any such purpose. ‘ Dans la seconde espece, 
c’est-a-dire dans le cas od la loi du domicile permet au mineur quelque acte 
d’aliénation, comme, par exemple, si la Joi permet a un mineur de donner ses 
propres a son conjoint par don mutuel, mais que la loi de la situation le lui 
défende comme mineur, j'estime dans cette espece, que le statut du domicile 
habilite effectivement le mineur pour cet acte qu'elle lui permet; mais que ne 
mettant dans ce mineur q’une capacité particuliere, et son état personnel étant 
un état d’incapacité, I'homme porte par-tout son incapacité d'état, et ne peut 
porter ailleurs cette capacité particuliere de son domicile, au préjudice du sta- 
tut de la situation, cette capacit6é particuliere étant personnelie réele. Ibid. 
vol. 1, p. 100, Obs. 5, ch. 2, tit. 1. And Merlin has laid down the same prin- 
ciple still more broadly. He says; “ La loi qui, en laissant une personne dans 
son état, lui défend un acte particulier que son état lui permet, est une loi per- 
sonnelle, si son objet est personnel; elle est réelie, sison objet est réel. Ré- 
ciproquement, si une loi laisse une personne dans sof état,et lui permet quelque 
acte particulier que son état lui défend, il faut encore considérer la nature de 
son objet; s'il est personnel, la loi Vest également. Si l'objet est réel, la loi 
doit aussil’étre. Rép. de Jur. Verbo Majorité, § 5. 

It is true that the law of Maryland confers on the person of the wife 
a certain capacity, and thus disposes of her acts. Yet this regulation 
of a personal capacity, as a necessary means for the disposition of property, 
which is the object of the statute, Boullenois says, is universally held not to 
impair its real nature. He instancesa statute, which permits husband and wife 
to make to each other a mutual donation of the usufruct of their moveables 
and acquéts ; and he says: ‘II est certain que dans ce statut la loi dispose du 
fait et du ministere des conjoints, puisqu’elle leur permet de donner les meubles 
et acqué’s en usufruit, et leur défend de se les donner en propriété, ni de se 
donner en aucune maniere leurs propres; cependant ces statuts passent par- 
tout pour des statuts réels.” Boullenois, vol. 1, p. 217, obs. vxi, ch. 1, tit. 2. 

This is shown still more clearly by Merlin, in considering an analogous ques- 
tion: “ Les dispositions des lois et des coutumes, qui permettent ou prohibent 
les avantages entre 6poux, forment-elles des statuts personnels, ou des statuts 
réels? Ce qui pourrait faire pencher pour la personnalit6 de ces statuts, c’est 
qu’ils s’adressent aux personnes. Mais ce qui fait qu’un statut est personnel, 
ce n’est pas qu’il s’adresse aux personnes ; autrement, tous les statuts seraient 
personnels, car ce n’est jamais aux choses, c’est toujours aux personnes que 
la loi parle. Le caractére distinctif du statut personnel, c’est qu'il régle l'état 
de la personne, indépendamment des biens. Mais tel n’est pas le statut prohi- 
bitif d’avantages entre époux: il suppose l'état des époux, il ne le fait pas; il 
ne prononce pas contre les époux une incapacité générale et absolue, il dit seule- 
ment: dans mon territoire, pour les biews que je gouverne, point des disposi- 
tions valables, si elles sont suspectes de suggestion, de captation ; et je présume 
suggérées, captées, toutes les libéralités d’un époux a son épouse. I] est im- 
possible qu’un semblable statut ne soit pas réel; aussi le parti de la réalité 
compte-t-il un nombre immense de sectateurs. * * * Pour discerner si un statut 
est réel ou personnel. il ne faut pas précisément s’arréter aux motifs qui ont pu 
déterminer le legislateur, ni a la qualité des personnes aux quelles ce statut 
permet ou défend quelque chose; i] ne faut considérer que |’objet sur le quel 
il porte, et c’est d’aprés la qualité de cet objet qu’on doit juger de la qualité du 
statut.”” Quest. de Droit, verbo Avant. entre Epoux, s. 2. 

If the property mortgaged by Mrs. Morton had been dotai instead of para- 
phernal, dhe would have had, by the law of Maryland, the same right to mort- 
gage it for her husband’s debts, that she has had to affect her rights in the suc- 
cession of her mother in the present instance. Yet, can it be contended that 
in such a case the mortgage would have been valid, in the very teeth of the law, 
which declares that « Immovables, settled as dowry, can be sold or mortgaged 
during the marriage, neither by the husband nor by the wife, nor by both toge- 
ther, except as is hereinafter expressed.” C. C. art. 2337. Boullenois has 
discussed this very question at large, and he arrives at the following conclusion: 
** Yestime donc que la prohibition faite 4 la femme de consentir a |’aliénation 
de ses biens dotaux, est une prohibition particuliere et réelle, et que la femme 
gui, par la loi de son domicile, ne peut les vendre, pourra vendre ceux qui sont 
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pensons par rapport a V’aliénation des biens dotaux, Chorrier en sa Jurispru- 
dence sur Gui-Pape, liv. 5, sect. 1, art. 3, le pense de méme; et il dit qu’en Dan- 
phiné, la femme ne peut, ni aliéner, ni hypothéquer ses fonds dotaux, en quel- 
que lieu qu'elle habite, ou qu’elle contracte, fit-ce dans le Lyonnois, ov les 
femmes ont, par la Déclaration de 1664, la liberté de vendre leurs biens dotaux, 
et que cela fut ainsi jugé par Arrét du 16 Mars 1688, par la seule considération 
que les fonds étoient situés en Dauphiné.” Traité des Statuts Réels et Per- 
sonnels, vol. 1, p. 220, obs. xvi, chap. 1, t. 2. 

The Senatusconsultum Velleianum, which forbade all women from be- 
coming sureties, though considered by Le Brun, D’Argentré and others, a real 
statute, is almost universally regarded as personal; and is very fully shown to 
be such by Merlin, in his Répertoire, Verb. Sen. Vellei. §1. Yet Merlin says 
in the same article, §11, that, ifa woman, whu is domiciled where the Senatus- 
consultum does not exist, and where consequently she can become surety, forms 
such a contract at her domicil, still her creditors cannot enforce their rights 
upon her immovable dotal property, situated in a place where such property is 
declared inalienable. And he cites several arréts, which had been rendered in 
conformity with this opinion. Among others he refers to one furnished by 
Froland: “ Il en rapporte d’abord un du 6 Septembre, 1664, par lequeljil a 
été jugé, que Catherine Maignard, épouse du sieur de Flavacourt, dont le 
contrat de mariage avait été passé 4 Rouen, lieu de sa naissance, et qui, imme- 
diatement aprés la cérémonie nuptiale, avait suivi son mari dans le domicile 
qu’il avait 4 Senlis, avait pu s’obliger envers des tiers par différens contrats qu'elle 
avait faits avec son mari; mais que ces obligations n’étaient pas exécutvires sur 
ses propres normands. On fit la différence des deux prohibitions de la 
coutume, l’une personnelle, et l’autre réele. ° * * Mais 
quant a la réelle, qui s’attache au fonds, l’on jugea qu’il fallait absolument la 
laisser agir; qui cette coutume devait régir les immeubles qui étaient situés 
dans son ressort; et qu’ainsi, faisant défense a la femme d’hypothéquer ses 
biens par les contrats ov elle parlait avec son mari, |’obligation de la marquise 
de Flavacourt ne pouvait jamais valoir pour ceux qu'elle avait dans cette 
province. ° e e ° Froland ajoute qu’i! en a été jugé 
de méme au parlement de Paris par cing autres arréts.” And in like manner 
Burge lays it down as a general principle that, ‘a contract, however legal it may 
be in itself, cannot be enforced against property situated in a country, the 
—_ of which prohibit such a contract.” Conflict of Laws, vol. 1, p. 29, part 
1, ch. 1. ¢ 

We think, then, that it abundantly appears from these principles and author- 
ities, that the law of Maryland is a real statute, and, therefore, that ‘its effect 
in enabling Mrs. Morton to mortgage her separate estate for her husband’s debts 
must be confined within the territory of that State. For when a statute is 
once shown to be real, it is then universally allowed that it can have no force, 
and can support no acts done under its authority, beyond its own jurisdiction. 
* Les lois réelles n’ont point d’extension directe, ni indirecte hors la jurisdiction 
et la domination du’ législateur.” Boullenois, Sat. Réels et Personnels, vol. 
1, p. 7, prin. 27. 

But, even admitting that the statute of Maryland is personal and not real, 
what shall be said of our law, which ordains that: * Persons who reside out of 
the State cannot dispose of the property they possess here, in a manner different 
from that prescribed by our laws.” C.C. art. 483. It falls precisely under 
the definition of Merlin. «If the principal direct and immediate effect of the 
law be to regulate the nature of property, and the manner of disposing of it, 
the statute is real. It speaks only of persons incidentally, and its effects upon 
their capacity and condition are remote and consequential. It does not even 
refer to their capacity or condition ; it speaks of all persons generally, wheth- 
er minors or not, whether married or unmarried. And, perhaps, the very ob- 
ject of the law, in thus speaking, er industria, of persons residing out of the 
State, was to guard against any infringement upon its sovereignty, by those 
who, domiciled in other jurisdictions, sanctioning dispositions of property con- 
trary to its own policy, might seek to enforce such dispostions, by invoking the 

rinciple of comity. It is certainly a real statute, and admitting the law of Mary- 

nd to be personal, the latter must yield in a conflict between the two. “ Le 
statut personnel du domicile qui se trouve en concurrence avec un statut réel, 
soit du domicile, soit de tout autre endroit, cede au statut reel.” Boullenois, 
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of Laws, vol. 1, p. 26, no. 11. Merlin, Répertoire, verb. Majorité, §5. If then, 
the doctrine of personal and real statutes is to have any weight in this contro- 
versy, we think it clearly inclines the balance in our favor, To the universal 
validity of contracts it is, however, a necessary exception, that no people are 
bound to enforce, or hold valid in their courts of justice, any contract, which 
contravenes their policy, or violates a public law. Story, Con. of Laws, § 244. 
8 M. 95. 6 La. 295. 13 La. 202. The exception is not limited to cases 
where the foreign law clashes with the rights of our own citizens, and where 
of course our own law will be preferred. But, even when the contract has 
been made between foreign citizens, and is valid by their law. it will not be en- 
forced, if it offend our morals or contravene our general policy. Thus, Lord 
Mansfield says, in many countries a contract may be maintained by a courtezan 
for the price of her prostitution, and one may suppose an action to be brought 
here; but that could never be allowed in this country. Robinson v. Bland, 2 
Burrows, 1084. In the present case, the plaintiffs seek to enforce a contract 
that contravenes our general policy and violates a public law. For it is one of 
our general rules, made for the protection of a great class of interests in society, 
that the wife’s property shall not be involved in the embarrassment of the hus- 
band. It is our policy to preserve her property in the family, to protect the in- 
terests of the murriage state, against the interests of the husband’s creditors, and 
to guard the wife against the martial influence, ne amore spoliaretur. And 
though the family of the defendants do not live in this State, the rule being 
ouce established, from general motives should be enforced, even in a particular 
instance when such motives may be wanting. ‘Individuals cannot by their 
conventions derogate from the force of laws, made for the preservation of pub- 
lic order or good morals.” C. C. art. 11. 

The rule, that the validity of a contract is to be determined by the law of the 
place where it was made, suffers yet another very important exception, which 
we think decisive of this controversy. It is a well settied rule that, where a 
contract is either expressly or tacitly to be performed in another place than that 
where it is made, its validity is to be governed by the law of the place of per- 
formance. ‘The law of the place of the performance of the contract is the law 
of the contract, and, of course, governs as to its obligation and legal effect. 
Every one is understood to have contracted in the place where he has bound 
himself to perform the contract. Contrarisse unusquisque in eo loco intelligitur, 
in quo ut solveret se obligavit. D. L. 21, t. 2, |. 6. Such is the doctrine es- 
tablished by very numerous authorities in the common, the civil, and our own 
law. Beirne and Burnside v. Patton. 17 La. 592. Cor v. United States, 6 
Peters, 203. Fanning v. Consequa, 17 Johnson, 518. Dig. }. 41, t. 7, 1.21. 
When a loan is made in one State, and security given in another by way of 
mortgage, the question has arisen on the statutes of usury, by what law the 
contract is to be governed. And it was said by the Supreme Covurt of the 
United States in the case of De Wolf v. Johnson, 10 Wheaton, 367, that the 
law of the place where the loan is made, is to govern; * for the mere taking of 
foreign security does not necessarily alter the locality of the contract. ‘Taking 
such security does not necessarily draw after it the consequence, that the con- 
tract is to be fulfilled where the security istaken. The legal fulfillment of a 
contract of loan on the part of the bondsman is repayment of the money, and 
the security given is but the means of securing what he has contracted for, 
which in the eye of the law is, to pay where he borrows, unless another place 
be designated in the contract.” Phis is very true in regard to the principal 
obligation of the loan; but it does not touch the validity of the accessary obli- 
gation of the mortgage. The one may be valid, and the other not. In the 
present case, the principal contract, which creates the liability of Mr. Morton 
on his promissory notes, may be valid ; but the validity of the mortgage, given by 
his wife to ensure the payment of these notes is another, and quite a different 
question. It is true, Mrs. Morton signed the notes jointly with her husband, 
and they are payable, in contemplation of law, at the domicil of the makers, 
which is in Maryland. But the plaintiffs’ own evidence shows, that Mrs. Mor- 
ton is not liable on the notes. For she cannot by the law of Maryland bind 
herself for her husband. She has not, therefore, as far as she is affected b 
these notes, contracted to pay any thing, or perform any obligation in Maryland. 
That is not the place of her performance, and so not the place of her contract.. 
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Her obligation is, to ensure the obligation of her husband ; her husband's obli- 
gation is to pay in Maryland; therefore, her obligation is to ensure the pay- 
ment of an obligation in Maryland. But that is not an obligation to pay there 
herself, if her husband do not; for if it were, she would then be a personal 
surety, which she is not. Her obligation is only this, that, if payment be not 
made in Maryland, she will surrender her property. Where will she surren- 
der it? In Louisiana. In Louisiana then is her contract to take effect; that 
is the place of her performance, and so the place of her contract, and so the place 
whose law must determine the validity of that contract. If any doubt remain 
on this point, it is removed by the 10th art. of the Civil Code, which declares : 
“That the form and effect of public and private written instruments are gov- 
erned by the laws and usages of the places where they are passed or executed. 
But the effect of acts passed in one country to have effect in another country, is 
regulated by the laws of the country where they are to have effect.” 

Lockett and Goold, on the same side. ‘Two principal questions arise in this 
case: Ist. Is the contract shown to be valid by the law of Maryland? 2d. Can 
it be enforced in this State? 

I. By the laws of Louisiana this contract, if made here, would be a nullity ; 
and it must be held to be null, unless it be affirmatively shown to be valid by the 
law of Maryland. The onus is on the plaintiffs. The evidence does not show 
this contract to be valid by the law of Maryland. The evidence clearly esta- 
blishes that two things must have concurred to fix the liability of Mrs. Morton: 
first, she must have given her assent; second, she must have been twenty-one 
years of age. The first of these requisites is supplied, butthe second is wanting. 
Mrs. Morton is not bound by the contract, unless, when she made it, she had 
passed her twenty-first year. But that she had, the record furnishes no evi- 
dence. It may be urged that a plea of minority must be supported by proof. 
But we do not plead minority. There is no evidence showing at what age per- 
sons arrive at majority in Maryland, and none is necessary. The witnesses do 
not say that such contracts are binding upon the property of married women 
who have attained their majority. They must be twenty-one years of age. 
Now we show that the contract offered against us is primd facie void. If there 
were no evidence showing what the Maryland law is, it would be presumed to 
be like our own; and the contract would be avoided. The duty of the plaintiffs 
then is, to show every factythe existence of which is necessary to produce lia- 
bility on the part of defendent; and the age requisite to contract was as mucha 
part of the plaintiffs’ case as the execution of the agreement. 

II. The mortgage and notes are one contract ; and, being an agreement rela- 
tive to the disposition of real property, it must be tested by the law of the place 
where it is situated. Mrs. Morion could not dispose of her real property situ- 
ated in this State by a contract forbidden by the laws of this State. C. C. arts, 
10, 483. Andrews v. Pond, 13 Peters, 65. Story’s Conflict of Laws, p. 300 
et seq. 18 Pick. 245. 10 Wheaton, 202. Cutter v. Davenport, 1 Pick. 86. 
7 Cranch, 115. The question before the court is one of capacity to contract. 
Mrs. Morton was without the capacity to bind herself under art. 2412 of the 
Civil Code, which should prevail over the law of Maryland. For this article 
relates to the capacity of a certain classof persons; and is, therefore, a prohi- 
bitory or public law: and no contract made in violation of a prohibitory or public 
law of the State, can be enforced here. +‘ In every well regulated State, those 
laws which establish the order of hereditary succession, which regulate the 
capacity to dispose by last will, and particularly those which define the capacities 
and incapacities of particular classes of person, &c., would seem to stand first in 
rank of those rules, involving the great interests of society and public order, and 
essential to their welfare.” Gasquet v. Dimitry, 9 La.590. Zacharia, vol 1. p. 
64. It is the public policy of Louisiana that no contract by which a married 
woman has insured the payment of her husband's debts should be tolerated ; and 
its validity, when made, would be vainly urged against our public policy. Story’s 
Conflict of Laws, § 244. Saul v. His Creditors, 5 Mar. N. S. 586, 596. C. C. 
arts. 10, 11, 2305, 2307. 


A. Hennen, also appeared for the appellants. The judgment of the court 
was pronounced by : 

Eustis, C. J. This suit was instituted on two promissory notes, executed 
by the defendant and his wife jointly, and secured by mortgage on immovable 


property situated in Louisiana. The defendants were domiciliated in Mary- 
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land, where they continued to reside. The suit against them was commenced 
by attachment, under which the mortgaged property was attached. There 
was judgment against the defendants with privilege of mortgage on the prop- 
erty attached, and they have appealed. 

The appellants have contended before us in argument: 1st. That no property 
of the husband having been attached, no judgment could be lawfully rendered 
against him. 2d. That Mrs. Morton, having bound her property and not her- 
self personally, judgment could not be rendered against her, but only against 
her property. 3d. That a married woman cannot bind her immovable proper- 
ty in this State as surety for her husband’s debts; and that the mortgage being 
invalid, no judgment should have been rendered against her property. 

The first proposition is certainly tenable. No property of the husband hav- 
ing been attached, no judgment can be rendered against him. His appearance 
in court by a curator must be only considered as assisting his wife in the pro- 
ceedings. 

It is established that a married woman in Maryland, where these contracts 
were made, may become responsible for the debts of her husband, so as to bind 
property settled on her for her separate use, but not so as to bind herself per- 
sonally; and hence it is inferred that no judgment could be rendered against 
her personally. 2 

The question as to the validity of the mortgage granted by Mrs. Morton to 
secure the debt of her husband controls the case, and reduces the point raised 
as to the personal effect of the judgment to a mere matter of form. 

The district judge thought that the ground on which the mortgage was at- 
tempted to be invalidated was a matter of personal disability, and depended ex- 
clusively on the law of the domicil of the party granting it. The argument be- 
fore us has been principally directed to this question, whether the validity of 
the mortgage is to be tested by the laws of this State, or those of Maryland. 

The article of the Code which provides that the wife cannot bind herself for 
the debts of her husband, according to the doctrine of the civilians, is a personal 
statute. It is founded exclusively onthe personal relation between husband 
and wife, resulting from marriage under our laws, and of course is confined in 
its operation to married persons within our jurisdiction. True, it establishes 
an incapacity to contract, but this incapacity is merely relative, and it is settled 
by our jurisprudence that a wife cannot be relieved from the effect of a contract 
by which she became the surety for her husband, if the debt itself inured to 
her benefit. The disability to contract exists only in a certain contingency, and 
that contingency is strictly personal. The incapacity of a married woman to 
contract is of the same character as that of a minor, and the laws creating those 
incapacities have always been classed among those which are called personal. 
This article does not even purport to affect the immovable property of married 
women. Its operation upon such property is only indirect, as all property is 
affected by laws relating to contracts. It renders voidable contracts made by 
married women in certain cases, by reason of the consideration which it holds 
to be in conflict with the relations of husband and wife. It has no one charac- 
teristic of what is considered in jurisprudence as a real statute. Those laws 
are real, in contradistinction to personal statutes, which regulate directly pro- 
perty, without reference to the condition or the capacity of its possessor. The 
distinction between these classes of laws, though their application is in many 
cases difficult, appears to us to be obyious. 1 Duranton, § 79, 80. 
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husband and wife are domiciliated. The act of mortgage is valid in point of 
form. The property mortgaged was not dotal, and she would have had a right 
to sell or mortgage it, with the consent of her husband, in all but certain excepted 
cases, if her domicil had been in Louisiana. It there be no objection to the valid- 
ity of this mortgage except that resulting from her incapacity as a married woman, 
we find no just ground for declaring it to be invalid. It conflicts with no law of 
the State, and there is no reason of comity which would authorize acourt in 
Louisiana to relieve the wife from its effect. It interferes with no real statute ; 
and the personal statute does not revch it, by reason of the person not being sub- 
ject to our jurisdiction and unaffected by our laws. 

Suppose that by the laws of Maryland the age of twenty years was fixed as 
that of majority, and a person domiciliated in that State, above that age and not 
twenty-one years old, should sell real estate in Louisiana, he could not be aided 
by our courts in setting aside the sale afterwards on the ground of his minority. 
The answer to such a pretension would be, asin this case. The disability re- 
sulting from the condition of persons is personal, and contracts valid at the place 
of domicil, are valid without reference to the situation of the property, so far 
as the capacity of the party to contract is concerned. Merlin Rep. verbis 
Statut, Majorité, Autorization maritale. Sirey, Rep. 19, 2, 140, case of Morris. 
Traité des Personnes, par Proudhon, ch.5,§ 1. Merchants’ Bank of Balti- 
more v. Bank of United States, 2 Annual Rep. 659. 

We have examined with care the authorities cited in the learned argument, 
submitted by the counsel for the defendants. A review of them in detail would 
extend our observations beyond the length to be observed in judicial opinions. 
The counsel contends that the law of Maryland, by which a married woman, 
though generally incapacitated to make contracts, is enabled to bind her property 
for her husband’s debts, isa real statute, and applies to property cxclusively 
within the jurisdiction of that State. But we understand the right of the wife 
to bind her separate property for her husband to be founded on a rule of equity, 
which regards her as a féme sole inall cases in which she, without any fraud 


or unfair advantage, and with aclear intention of affecting her separate property, » 


enters into an agreement respecting it: and this view, which a court of equity 
enforces in relation to her separate property, is independent of its character and 
situs, and removes every disability in respect to it, so far as a court of equity is 
called to act upon it. - 

It is not pretended that our conclusions on this question harmonize with all 
that has been written or decided on this difficult subject ; but our aim has been 
to adept none which from their generality would conflict with any recognized 
principle of jurisprndence, and we think we can safely rest the decision of the 
case on the authority of Merlin and Pothier. Merlin, verbo Senatus-consult. 
Vell. Pothier, Ob. 389. 

It is, therefore, ordered that, the judgment of the District Court be reversed, 
and that the plaintifis recover judgment against the defendant Mary Ann Morton, 
wife of George C. Morton, to be paid exclusively out of the property mort- 
gaged, for the sum of $24,824 82, with interest at six per cent per annum on 
$12,234 22 from 6th March, 1843, and on the belance, $12,590 59, from 6th 
September, 1843, and that the property and rights attached in this suit, and de- 
scribed in the act of mortgage on file therein, be sold by the sheriff in satisfaction 
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Srevens et al. v. SawyYeErR et al. 


No privilege is allowed to editors, reporters, printers, or carriers employed in a newspaper 
establishment, on the property of the establishment, for arrears of salaries or wages due 
tothem. Such persons are not comprehended in the terms “ clerks, secretaries, or other 
persons of that kind,” used in sec. 6 of art. 3158 of the Civil Code, norin sec. 5, of art. 3219, 
nor sec. 5 of art. 322!. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Emerson, for the appellants. W. H. Hunt, Budd, and Redmond, for the 
intervenors. No counsel appeared for the defendants. The judgment of the 
court was pronounced by 
Supe, J. The plaintiffs having obtained a judgment for $2,000, againt the 
defendants, who were owners of the Tropic, a newspaper establishment in 





*W. D. Hennen, for a rehearing. The authority of Merlin and Pothier are cited by 
the court, as supporting the judgment. Merlin, verbo Sen. cons. Velleianum. Pothier, 
Obl. 389. e appellants, on the contrary, urge that the authorities cited are 
conclusive in their favor. Pothier, loc. cit. says that, if a woman living in Paris, 
by whose customs she can become surety, contracts an obligation of that kind, her 
property, ——. situated in Normandy, by whose customs she cannot become surety, 
will bo boned. e then supposes that it may be urged as an objection that the Sen. con. 
Velleianum is indeed a personal statute, so far as it forbids a woman to bind herself per- 
sonally for another ; but, that it is a real statute so far as it forbids a woman to bind her 
property for another; and that this latter part of the law, being real in its nature, should 
govern all things within its jurisdiction, and therefore invalidate an obligation by which a 
‘woman, though not personally subject to its operation, has bound her property in Norman- 
ay for another's debt. What does he say to this objection? ‘Ma réponse est que cet 
no coerce vemty seulement que si une parisienne, sans se rendre caution et sans s‘obliger 

sonnellément, obligeait ses biens situés en Normandie, pour la dette d’ autrui, cette ob- 
tigation seroit nulle; parce que le velléien, observé en Normandie, qui a empire sur les 
choses qui y sont situées, en empéche obligation pour la dette d’autrui.” But what Po- 
thier here declares to be proved by the objection he himself raises and to be a correct 
principle, is the very case before the court ; for Mrs. Morton “ sans se rendre caution et 
sans sobliger personnellement,” has bound only her property situated in this State, 
where the same law prevails as did once in Normandy ; and therefore “cette obligation 
serait nulle,” if we rest upon the —— of Pothier. 

Merlin, in his Questions Mixtes sur le Sénatus-consulte Villéien, No. 2, after showing 
that the se atus-consultum is a personal and not a real statute, examines a decision of the 
Parliament of Grenoble, in the case of Guérimand v. Mazué. In that case Mrs. Guéri- 

‘mand, living in Dauphiné, had removed with her husband to Paris, and become 
his surety there. After giving the reasons for which the suretyship was annulled, 
Merlin says : “Mais supposons la dame Guérimand véritablement domiciliée 4 Paris dans le 
temps ou elle y avait contracté, et venant ensuite invoquer en Dauphiné l'exception du 
Sénatus-consulte Velléien, non pour conserver un dot purement mobilitre, mais pour sou- 
straire aux poursuites des créanciers envers lesquels elle se serait obligée, des immeubles 
dotaux régis par la loi Julia et frappés d’inaliénabilité. Dans cette hypothése, quel eit 
été son sort? Elle aurait da triompher, nonobstant la persounalité du statut que forme 
le Sénatus-consulte Velléien.  * RG. * * * Ce que nous disons 
de la loi Julia il faut le dire également des coutumes qui, 4 son exemple, frappent d’in- 
aliéuabilité les fonds dotaux. Ainsi, quoique la femme normande soit, par le Sénatus- 
consulte Velléien et 4 raison de la personnalité de ce statut, incapable .d’obliger pour autrui 
Jes biens qu’ elle possede dans les coutumes ot ce Sénatus-consulte n’est pas regu, la 
femme parisienne, tout affranchie qu’elle est du Sénatus-consulte Velléien, ne peut ce- 
pendant obliger se autrui les immeubles dotaux qu'elle posséde en Normandie.” 

ing to Merlin then, Mrs. Morton “ tout affranchie qu’elle est du Sénatus-consulte 
Velléien,” or from the art. 2412 of our Civil Code, still could not bind her immovable pro- 
perty situated in @ State whose laws forbid a married woman to bind her property for her 
husband. Rehearing refused. | 
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New Orleans, teok out a fieri facias, and sold the types, presses, materials, Kc., 
of the establishment. The proceeds amounted to $2700. A number of per- 
sons employed in the establishment intervened, and claimed a privilege for what 
was due them for their services. ‘These persons had acted in different capa- 
cities; one was editor, others reporters, carriers, or journeymen printers or 
compositors. Their claims of privilege having been accorded, the plaintiffs ap- 
pealed. 

It is urged by the appellants that the property of the debtor, is the common 
pledge of his creditors, C. C. 3150, and that privileges are to. be allowed only 
when expressly granted by the Code. Ib. 3152. The position is correct, and 
the enquiry is, are the intervenors comprehended in the fair meaning of those 
articles of the Code allowing privileges to certain classes of persons. Article 
3158 gives a privilege for their “salaries” to ‘clerks, secretaries, and other 
persons of that kind” in the french text—*les appuintemens des commis, sec- 
rétaires et autres employés de ce genre.” Art. 3219 speaks, with a partial 
change of phraseology, of the salaries of secretaries, clerks, and other agents 
of that kind,” the french text being identical with the french text of the ar- 
ticle previously quoted. Article 3221 speaks of “the salaries of clerks, secreta- 
ries, and others of that nature.” See also art. 3181. 

Looking to the ordinary signification of the terms, we are unable to say that 
the editor, reporter, carrier, or journeymen printers of a newspaper establish- 
ment, are either secretaries or clerks; nor does it apper to us that they are 
reasonably to be ranked as “ persons of that kind,” especially when the prin- 
ciple is kept in view that privileges are stricti juris, and are not to be allowed 
except when “ expressly granted.” It is certainly to be regretted that all per- 
sons who earn their bread by their daily labor have not been protected by the 
law; but if such were the intention of the legislator, can it be supposed that 
he would not have gone beyond the narrow designation of ‘clerks, secretaries, 
and persons of that sort.” If the latitudinarian construction invoked by the 
interveaors is to be adopted in spite of the declared jealousy of the law with re- 
gard to privileges, it would be difficult to exclude any one who had rendered 
any sort of service from the pale of preference. If a journeyman printer in 
a newspaper establishment isa ‘clerk, secretary or person of that sort,” the 
journeyman biacksmith is also “a clerk, secretary, or person of that sort’; and 
so of avy other class of persons doing work, or giving their services to 
others. 

In Stetson v. Gurney, 17 La. 162, a tow-boat eompany was refused a privi- 
lege for towage. “The court observed : ‘* We have looked in vain for any provis- 
ion in the Code by which the privilege claimed for it, can be supported. How- 
ever strong may be the analogy between the services rendered by these claim- 
ants and those of pilots; and, however reasonable it might appear to us that 
they should enjoy the same privilege, we do not feel authorized to create it in 
their favor. Privileges are s¢ricti juris, and cannot be extended by implication 
or analogy.”” In Barbour v. Duncan, 17 La. 442, the court refused a privilege 
to laborers employed in a saw-mill by the day or month. 

We are of opinion, therefore, that the judgment must be reversed as to 
Westerfield, Fuller, Henderson, Mungeon, Lee, Hull, Tisdale, Robertson, Rob- 
inson, Bannister, Stewart, and McCrea, and the privilege claimed by them disal- 
jowed. The capacities in which they acted were as compositors, reporters, 
editor, and carrier, 
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SUPREME COURT OF LOUISIANA, 


Knox's claim cannot be disturbed. There was no timely assignment of er- 
rors, nor bill of exceptions, and no statement of evidence, so far as he is con- 
cerned. 

It is therefore ordered, that the judgment of the District Court be reversed, 
so far as the interventions of Westerfield, Fuller, Henderson, Mungeon, Lee, 
Hall, Tisdale, R. Robertson, G. Robinson, Bannister, Stewart § McCrea, are 
concerned, and that the said interventions be rejected ; that as respects the 
other appellees the judgment be affirmed ; and that, after deducting the amount 
of the claims allowed by the court below and not rejected by this court, the ap- 
pellants be entitled to the balance, they paying the costs of the appeal. 


Turts et al v. CARRADINE et al. 


/ 


An attachment gives a privilege to the creditor on the property attached. C. P. 264,265. An 
attachment is given with express reference to a fature judgment and an execution thereon; 
and the seizure under the execution relates back to the date of the attachment, and gives 
effect to the privilege from that time. And where several attachments are levied on the 
same property on the same day, though at different times, the order of the seizure deter- 
mines the right of priority. C. P.723. 

The general rule that, the law admits of no fractions of a day, is subject to numerous excep: 
tions. There are cases in which the law expressly forbids the different hours of the same 
day from being recognized as affecting the rights of parties ; but the probibition must be 
confined to the cases enumerated. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
A Lockett and Goold, for the appellants, cited Gilbert on Execution, pp. 15, 
55. 3 Co. Litt. 135 B, p. 357, Thomas ed. 1 Coventry & Hughes’ Dig. p. 
436. 4 Dallas, 321. 1 Nott & McCord 405. 8 Johns. 349. Prentiss and 
Finney, for the defendants, cited C. P. 723, 265. 1 Cowen 592. 1 Lord 
Raymond, 251. 3 La. 178. 15 La. 461. 8 Mart. 511. The judgment of 
the court was pronounced by 

Kine, J. Five attachments were — at the suit of different creditors, 
and were all served on the same day, but at different hours, upon funds of the 
defendants in the hands of Winston, a garnishee. The attachment issued by 
the plaintiffs, T'ufis 4° Hobart, was the last served ; that of the appellees, Wills, 
Wingfield & Co., the first served. T'ufis § Hobart obtained the first judgment, 
and issued a fieri facias, in virtue of which the funds attached were levied up- 
on. The garnishee declined paying over the money in his hands to the sheriff, 
on the ground that it had been seized under attachments in four other suits. 
Tufts § Hobart thereupon took a rule upon the plaintiffs in the four other attach- 
ment suits, to show cause why the former should not be first paid out of the 
funds in the hands of the garnishee. The district judge determined that the 
creditors acquired privileges in virtue of their attachments, and were to be paid 
by preference in the order in which their several attachments were levied, and 
the plaintiffs have appealed. 

In relation to the facts there is no controversy. It is admitted that the 
attachment of the appellees was made an hour prior to that of the plaintiffs. 
The latter contend that our law creates no privilege in favor of the attaching 
creditor, but in express terms invests the creditor with a privilege on the pro- 
perty seized under a fieri facias ; and that they acquired this privilege in virtue 











NEW ORLEANS, MAY, 1848. 


of their levy under execution, which cannot be superseded by the attach- 
ments. They further contend that, a day is considered in law as indivisible, 
and, if a privilege exists in favor of attaching creditors, all seizures made on the 
same day will be deemed simultaneous, and stand on an equal footing. 

1. It fs true that the term privilege does not occur in the 264th and 265th 
articles of the Code of Practice relied on by the appellees; nor was the use of 
that term indispensable in establishing a privilege. A lawful cause of prefer- 
rence is declared, which is equivalent to the use of the technical term. C. C. 
3151. This interpretation was given to those articles in the case of Emerson 
v. For et al., 3 La. 178; and we think that it is supported, as well by the letter 
of the law, as by the reasons upon which the right is founded. 

We are not aware that the question of priority established between seizures, 
either under attachments or writs of fierit facias, when made at different hours 
of the same day, has hitherto been presented to the court of the last resort in 
this State. We think that the question admits of but little doubt. The 723d 
article of the Code of Practice provides that, ‘‘when several successive seizures 
are made of the same property, the creditors making them are entitled to a 
preference over other ordinary creditors according tothe order of theirseizures.”’ 
Seizures made onthe same day are not excepted from the operation of the 
rule. The order of the seizures determines the right of priority. The con- 
servatory measure of attachment being given with express reference to a future 
judgment and an execution thereon, is necessarily governed by the sam e rule 
The seizure under the execution relates back to the date of the attachment, 
and gives effect to the lien from that time. 

It has been repeatedly held that, the general rule that the law admits of no 
fractions of a day, is a mere legal fiction; that it is subject to numerous ex- 
ceptions; and that, whenever it becomes necessary to determine who of’ seve- 
ral persons has a priority of right, time may be distingiished with accuracy. 

In the case of Callihan v. Hallowell, 2 Bags. SC. Rep. p. 9, the court said 
that: “ Time is in its nature essentially divisible from years down to hours and 
minutes; a minute therefore will give priority as essentially in point of time, 
as a year ora day.” The court, in its opinion, refers to the case of Combe. 
Pitt, 3 Burr. Rep. 1423, 1434, in which Lord Mansfield said: “ But*though 
the law does not in general-allow of the fraction of a day, yet it admits it in 
cases where it is necessary to distinguish. And I do not see why the very 
hour may not be so too, when it is necessary, and can be done; for it is not like 
a mathematical point, which cannot be divided.”” See also Simon v. Statts, 
1 Wendell’s Rep. p. 593. 11 Johnson’s Rep. 229, Opinion of Mr. Justice 
Stery in The Matter of Joseph Richardson et al., Law Reporter, vol. 6, p. 397. 
In no class of cases have the subdivisions of the day been more frequently re- 
cognized than in the conflicting rights growing out of the institution ef judicial 
proceedings, and the execution of writs; from which preferences result. 
There are cases in which our laws expressly forbid the different hours of the 
same day from being recognized, as affecting tlie rights of parties, as in the in- 
stance of the inscription of mortgages; but the prohibition must be confined to 
the cases enumerated, and must be considered as an admission that the rule 
would be otherwise in the absence of an express enactment. 


Judgment affirmed. 
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SUPREME COURT OF LOUISIANA, 


Dvuc.ostaNneeE et al. o. Ross. 


A bequest of land “on the condition that, in case the legatee should die without posterity 
and without having disposed of the laud, it should belong to a third person”, creates a 
Jfideicommissum, prohibited by art. 1507 of the Civil Code. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Grivot and Roselius, for the plaintiffs, cited C. C. 1507. 18 La. 23. 5 
Toullier, no. 38. Micou, for the appellant, relied on Duplessis v. Kennedy, 6 La. 
232. Rachal v. Rachal,1 Rob. 117. Liautaud v. Baptiste, 3 Rob. 441. The 
judgment of the ceurt was pronounced by 
Eustis, C.J. The plaintiffs allege that, in 1819, Baptiste Beaulieu, a free 
man of color, made a donation by act inter vivos, of a certain lot of ground in 
this city, to Eulalie Ducloslange, their sister, on the condition that, in case the 
said Eulalie should die without posterity and without having disposed of said 
lot, the same should belong to the petitioners and another of their sisters. since 
deceased ; that said Eulalie died without issue of her body, or having disposed 
of said lot; that a pretended sale, under which the defendant holds and claims 
the lot, is a mere simulation, and was made under the threats of the husband 
for the purpose of defrauding the petitioners, during the last illness of the de- 
ceased, when she was almost in ertremis They pray that the said sale be an- 
nulled, and that they be decreed to be the owners of the property. The dis- 
trict judge was of opinion that the simulation of the sale to the defendant was 
established, and that the property must be considered as having belonged to 
the deceased up to the time of her death. He gave judgment for the 
plaintiffs, and the defendant appealed. 
The district judge was of opinion that the clause in this act of donation, relied 
upon by the plaintiffs, did not create a substitution under article 1507 of the 


* Code. 


Previous to the Code of 1809, substitutions, fideicommissa, and entails to a 
limited extent, formed a part of the laws then in force ; but by that Code substi- 
tations and fideicommissa were prohibited; and not only were the ordisary 
terms of prohibition made use of by the legislator, but the article containing it 
formed part of the chapter entitled: ‘+ Of dispositions reprobated by law in 
donations inter vivos and causd mortis” — ‘* Des distributions réprouvées par la 
loi, &c.” This chapter contains but two modifications of the prohibition. It 
provides that what was called in the civil law the vulgar substitution, by which a 
third person is called to take the gift or legacy in case the donee or legatee 
does not take it, should not be considered a substitution, and should be valid; 
and that the disposition inter vivos, and causé mortis, by which the usufruct is 
given to one and the naked property to another, should be received in the same 
light. Code of 1809, p. 218, art. 43, et seg. In the Code of 1825 the chapter 
is retained, without any material changes. It appears, therefore, that, not ovly 
are substitutions in donations inter vivos and causd mortis prohibited in the most 
formal manner, but that the prohibition is equally formal and imperative as to 
fidetcommissa. 


/ 
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It is quite possible that the donation under consideration might not be consid- Ductostaxer 


ered a substitution, according to the doctrine of authors who have discussed the 
subject with reference to the provisions of the Napoléon Code. But the differ- 
ence between the two Codes on this point does notenable us to avuil ourselves of 
the benefit of their lights in determining on the matter before us. By the Na- 
poléon Code, art. 896, substitutions are, in general terms, prohibited, with sev- 
eral exceptions, however, which are expressly reserved ; but fideicommissa are 
not prohibited ; on the contrary, so far from being abolished, they are main- 
tained, and their recognition is considered as resulting from article 967 of that 
Code. If the dovation creates a fideicommissum, the plaintiffs are incapable of 
having the benefit of it under article 1507 of our Code. The prohibition of the 
Code is so generel that no particular class of fide’commissa is excepted from it. 
That, without the conditions of the donee’s not having disposed of the lot and 
her dying without posterity, the donation by its terms would create a-substitu- 
tion, we think, cannot be questioned; and we thiok it clear that neither of the 
contingencies having happened, if that fact have any effect upon the donation, 
it is to create a fideicommissum, according to the common received definition of 
that term in the civil aw. Mackeldey, 726, 785, 786. Domuat defines a fidei- 
commissum to be a disposition causd mortis, by which the heir or legatee is re- 
quested to give, or to return, acertain thing to another person. Lib. 4, tit. 2, § 2. 
Potest quis singulas res per fidei-commissum relinquere, veluti fundum, argen- 
tum, hominem, vestem, et pecuniam numeratam; et vel ipsum heredem 
rogare ut ulicui restituat, vel legutarium. Inst. lib. 2, tit. 24, De Sing. Keb., per 
fideicom. relict. The charge de rendre, appears to be the distinctive character- 
istic of the fideicommissum. 5 Toullier, 23. Cunditional file‘conn ss: are 
classed by Toullier as one of the principal kinds. Vide also, Institutes of Jus- 
tinian, by Ferriere, lib. 2, tit. 23, quest. 2, That known under the name of De 
eo quod supererit closely resembles that’created by the clause under considera- 
tion. Thecharge was to return, to a third person, wha! remained of the pro- 
perty atthe decease of the heiror legatee. ‘The right of the latter to dispose 
of the property held under that fide‘commissum was restricted, and finally 
reduced, to fixed limits, by one of the novels of Justinian. Novel ad Senatuse. 
_Trebellianum. Merlin Rep., verbo Substitution fideiequmissaire, section 10, § 9. 
{There is no necessity for explaining the differenee 
and the fideicommissum. It is sufficient to state that they are-not identical, for 
though every substitution isa fideicommissum, every fideicommissum is by no 
means a substitution. Gibbon, in a note to his admirable chapter on the roman 
law, adds; * The substitutions fideicommissaires of the modern civil law is a 
feudal idea grafted onthe roman jurisprudence, and bear scarcely any resem- 
blance to the ancient fideicommissa. Note 154 to chap. 44. Dec. and Fall of 
R.E. Both are prohibited by our Jaws from motives of public policy; and 
under that prohibition, we cannot consider the plaintiffs as having any right of 
action against the defendant. 

The judgment of the District Court is, therefore, reversed, and judgment ren- 
dered for the defendant, with costs in both courts. 


ween the substitution 
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SUPREME COURT OF LOUISIANA, 


Baker et al. ». Doang et al. 


The right to proceed by rule, or motion, implies the pendency of an action between the 
parties, and is confined to incidental, matters arising in the progress of the contestation, 
except in certain cases where a summary proceeding is expressly allowed by law. 

The surety on a bond given for the release of sequestrated property cannot be proceeded 
against by a rule to show eause. He is not a party te the original action ; and the right of 
proceeding summarily, expressly granted by law against sureties on bonds given in cases 
of arrest, attachment, or appeal, has not been extended to sequestrations. Stat. 20 March, 
1839, s. 2,3, 20. 

The right to resort to summary proceedings cannot be'extended beyond those cases in which 
it is exptessly authorized by law. C. P. 98, 170, 754, 756. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Peyton and 1. W. Smith, for the plaintiffs. Hornor, for the appellants. 
The judgment of the court was pronounced by 
Kine, J. The defendants are sureties on a bond given for the release of 
property under sequestration. A judgment was rendered against the defend- 
ants in the original cause, and an execution issued, which the sheriff returned 
no property found. The plaintiffs then took the present rule on the sureties, 
to show cause why they should not be condemned, in solido, to pay the amount 
of the judgment rendered against Doane and Bossiére, the defendants in the 
original suit. Morrison and Deacon, the sureties on the bond, excepted to the 
proceeding against them by rule as unwarranted, averring that they bad valid 
defences to oppose to the demand, which they desired to plead specially in an 
ordinary action by petition and citation. The exception was overruled, and a 
judgment rendered against the sureties, from which they have appealed. 
We think that the judge erred, in overruling the exception. The rule in 
relation to proeeedings of this character is concisely stated in the case of Thomas, 
Administrator, v. Bourgeat, Executor, 6 Rob. 437. The court then said: 
“ The right to proceed by rule, or on motion, implies the pendency of a suit 
between the parties, and is confined to incidental matters which may arise in 
the progress of the contestation, except in certain eases where a summary pro- 
ceeding is expressly allowed by law.” ‘The surety on a bond to release pro- 
perty sequestered, can in no sense be considered a party tothe suit. The right 
has been expressly conferred of proceeding summarily on motion against sure- 
ties on bonds given in cases of arrest and attachment, and on appeals, but has 
not been extended to cases of sequestration. In the absence of express legis- 
lation, the remedy of the judgment creditor against the sureties on such bonds, 
would be by a new action in the ordinary form. Summary proceedings, being 
departures from the rules which govern actions generally, cannot be extended 
beyond the cases expressly authorized by law. C. P. arts. 170, 98, 754, 756. 
Acts of 1839, p. 162, § 2, 3, 20. , 
The judgment of the District Céurt is, therefore, reversed, and the rule dis- 
charged; the appellees paying the costs of both courts. 
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Tue Strate v. CaLpwELt. 


On an information against a party for the violation of the statute against gaming by playing 
at a particular game, an ordinance of a manicipal corporation authorizing the game, and 
receipts of its treasurer for the price of a license to exhibit the game during the time when 
the alleged breach of the statute occurred, are inadmissible. But the ordinance, thoagh 
no such legal justification or excuse as authorized its admission to the jury as evidence, 
might be received by the judge after verdict, in mitigation of damages. 

Jurors cannot be heard as witnesses to impeach their own verdicts. The court must derive 
its knowledge of the misconduct of the jury, from some other source than the jurors 
themselves. 


PPEAL from the First District Court of New Orleans, McHenry, J. El- 
more, Attorney General, for the State. R. Hunt, for the appellant. The 
judgment of the court was pronounced by 

Kine, J. The defendant was convicted of a violation of the ** Act to prevent 
Gambling,” approved the 19th of March, 1835 (Acts p. 134); and from a 
judgment condemning her to pay a fine of $2,500, has appealed.. 

The grounds of complaint in the court below, are presented in tao bills of 
exception. The first was taken to the refusal of the judge te permit the de- 
fendant to introduce in evidence the ordinances of the ‘| hird Municipality, 
authorizing the game of bagatelle to be played, and the receipts given by the 
treasurer of the Municipality to the defendant, for a license to keep that game 
during the time within which the alleged breach of the statute occurred. The 
judge did not, in our opinion, err, in rejecting this evidence. The erdinances, 
if such exist, being in violation-of the statute, are nugatory, and cannot avail 
the accused as a means of defence. She can neither plead ignorance 
of the prohibitory statute, ner protect herself from the consequences of an in- 
fraction of it by the authority of an inferior legislative body, wholly incompe- 
tent to give such authority. Although the ordinances furnished no such legal 
justification or excuse as authorized their introduction before the jury as evi- 
denee, the judge could, in the exercise of his discretion, have recewed and 
considered them, after verdict, in mitigation of the sentence. 

The second bill of exceptions was taken to the refusal of the judge, on a 
motion for a new trial, to permit two of the jurors who tried the cause to be 
sworn to prove that they were overawed by abuse and threats from other ju- 
rors, and forced to render a verdict contrary to their judgment. The evidence 
was properly excluded. Jurors cannot be heard as witnesses to impeach their 
own verdicts. The practice is well settled that, the court must derive its know- 

' ledge of the misconduct of the jury, from some other source than the jurors 
themselves. 11 La. 141. Judgment affirmed. 
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An attachment will not lie in an action for damages ex delicto. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Elmore, W. W. King, and Mott, for the appellants. Randall, for the de- 
endants. The judgment of thecourt was prenounced by 
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SUPREME COURT OF LOUISIANA, 


Eustis, C. J. This is a suit for damages caused by the collision of the 
steamer Childe Harold with the steamer Homer, the former owned by the de- 
fendants and the latter by the plaintiffs. It was commenced by attachment, 
and the attachment was dissolved, after a hearing by the district judge, from 
whose decision this appeal was t#ken. In the case of Prewitt v. Carmichael, 
decided in October last, 2 An. Rep. p. 943, we held that, under the provisions 
of the Code of Practice, an attachment could not be maintained in an action 
for damages for a tort. That case was thoroughly argued, and the subject 
was examined with great care; on a review of it, we are satisfied that our de- 
cision was correct. Judgment affirmed. 





Succession or Ho.zpert. 


The privilece acquired by a creditor, under art. 722 of the Code of Practice, by the seizure 
of real property of bis debtor under a fi. fa., must be postponed, in case of the subsequent 
death of the debtor, to those for faneral andlaw charges and for the expenses of the last 
illness of the debtor Bat the meveables ‘Succession must be exhausted before the 
immovables can be resorted to, for personal and law charges, and the expenses of the last 
illness. C C. 3220, 3233, 3236. 

A surviving wife can claim to be supplied with mourning apparel at the expense of the 
succession, only where there has been a constitution of dowry. Art. 2353 of the Civil 
Code applies only to such cases 

Though an admivistratrix was authorized to employ counsel, and the amount allowed by the 
jadge, in bomologating a provisional tableau and distribution, appears to be just, the ser- 
vices having been necessary for the settlement of the succession, and rendered for the 
general benefit of the creditors who are bound to remunerate the attorney, yet where no 
contract is shown for a fee. and no sum appears to have been paid to the attorney, and the 
claim is presented in the shape of an allowance, courts willbe prohibited from making 
it, by art. 71 of the Constitution. 


qtr from the First District Court of New Orleans, McHenry, J. 


Hornor, for the appellants, as to the right of the widow tw claim from the 
succession of the husband an allowance for mourning dresses, relied on C. C. 
arts, 2353, 2389, 2391 ; 3 La. 154, 465; 12 La. 129 ; contending that such an 
allowance could only be made where there was a dowry. 

Collens, contra, cited. to the same point, 14 Toullier, no. 279. 13 Ibid. 243. 
14 Duranton, 467. 19 lb, 47. Boileau, Comm. on Code Nap. art. 1570. 10 
Mart. 188. C.C. 2353. 


The judgment of the court was pronounced by 

Kine, J. The administratrix of Holbert presented a provisional tableau of 
distribution, which was opposed by M. L. Dawson & Co., who allege that they 
are creditors of the deceased. The grounds of opposition are: 1st. That the 
opponents have not been recognized as creditors, with the first privilege for the 
amount of their demand. 2d. That the sum proposed ite be paid for funeral 
expenses is excessive. 3d. That the sum allowed to the widow for mourning 
dresses, is unauthorized by law. 4th. That the fee awarded to counsel of 
the succession is excessive, and not entitled’to a privilege as a law charge. 
Other items of minor importance were also opposed. The oppositions to seve- 
ral of the charges were partially sustained ; but the opponents, being dissatis- 
fied with the relief given them, have appealed. 

Holbert was the surety on a tyvelve ad bond, taken under a judgment 

+. 











NEW ORLEANS, MAY, 1848. 


obtained by M. L. Dawson & Co. An execution issued on the bond, in virtue 
of which a lot of ground was seized by the sheriff, but, before a sale could be 
effected, Holbert died. His administratrix took possession of his property, 
consisting principally of the lot of ground in question, then under seizure, and 
a few moveable effects, sold them, and, in th® tableau now presented, proposes 
to distribute the proceeds among the creditors according to their respective 
privileges. By the proposed distribution, the entire fund in the hands of the 
administratrix is absorbed by claims which are recognized as superior to that 
of the opponents. The demand of the opponents has been satisfactorily 
proved, and by their seizure they were invested with a privilege, which attach- 
ed to the proceeds of the property when subsequently sold by the administra- 
trix. C. P. art. 722. 3 Rob. 106. ‘Ihey contend that this privilege upon 
the price of the lot is superior toall others. The position is clearly untenable. 
The privileges for funeral and judicial charges, and for the expenses of the last 
illness, extend both to moveables and immovables. These charges are to be 
first paid, although it may be to the exclusion of privileges of anterior date, and 
only yeild to certain privileges specially enumerated in the Code. The privi- 
lege acquired by the opponents in virtue of their seizure falls within none of 
the excepted instances. It has been correctly urged, however, that the move- 
ables must be first exhausted, before th® immovables can be resorted to, to pay 
privileged claims for funeral expenses, law charges and expenses of the iast 
illness. C. C. arts. 3220, 3233, 3236. The tableau exhibits at present but 
$37 05, in the hands of the administratrix, derived from the sales of movea- 
bles; but it discloses the existence of demands for collection, from which the 
representative expects at an early day to realize a sum which will be more 
than sufficient to pay all the claims which we consider entitled to privilege. 
Those funds must first be applied to that purpose, and, in the event of a defi- 
ciency, the privilege of the opponents must yeild, and the fund derived from the 
sale of the land be made to contribute to the general privileges. Under these 
circumstances the tableau was prematurely presented, and the cause must be 
remanded, for the purpose of enabling the administratrix to file a further tableau, 
exhibiting the amount derived from collections of dues tothe succession. This 
disposition of the cause becomes necessary to prevent the privilege of the op- 
ponents from being defeated or impaired, and no serious inconvenience can 
result from it, as the administratrix declares her expectation of being imme- 
diately placed in funds, which we consider to be first applicable to privileges 
which may come in conflict with that of the opponent. Vide also Persil, 
Priv. and Hyp. pp. 21, 22. Troplong, Priv. and Hyp. vol. 1. no. 251. 

The opposition to the claims for mourning apparel for the widow and daughter 
of the deceased, ought to have been sustained. Art. 2353 of the Code, relied 
on in support of the claim, has been répeatedly held to apply only to cases 
where there has been a constitution of dowry. The question can no longer be 
considered open. 3 . 154, 465. 12 La. 129. The widow, in the present 
ce aan ve brought no dower into the marriage. 

The fa 1 charges amount to $441 75. This expenditure is extravagant, 
when the station of the deceased, and the estate which he left are considered. 
These charges were properly reduced by the judge to $200. C. C. arts. 
3160. 3161. % 

The opposition to the fee of the counsel for the administratrix ought, in our 
opinion, to have been sustained. The administratrix, it is true, was authorized 
to employ counsel, and the measure of gompensation fixed -by the judge appears 
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Succession to ws just, under the evidence. The services were necessary for the settle- 
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ment of the succession, and for affecting a distribution, and were rendered for 
the general benefit of the creditors, who are bound to remunerate the attorney. 
3 Mart. 363. 10 La. 440. But aa insuperable objection offers itself to our 
affirming the judgment in respect to this item, in the form in which the claim 
is preseated. No contract is shown for a fee, and no sum appears to have been 
paid to the attorney. It comes before us in the shape of an allowance, which 
courts are prohibited from making. Constitution, art. 71. Pandelly v. His 
Creditors, 1 Ana. R. 22. Landry v. His Creditors, Ib. 38. Succession of 
Asbridge, Ib. 207. Succession of Rolland, Ib. 225. 

The sum awarded to the appraisers was also an unauthorized allowance. 1 
An. R. 207. When properly presented and proved, it will rank as a law 
charge. 

The aceount of the notary for making the inventory is not satisfactorily 
proved. When established, this claim will also be entitled to privilege, as a law 
charge. C. C. art. 3164. 

The remaining items of the tableau, ordered by the judge to be paid, are 
sustained by the testimony, and properly classed. 

It is, therefore, ordered that, the judgment of the District Court be reversed. 
It is further ordered that the case be remanded for the purpose of enabling the 
administratrix to file an additional tadleau, and for further proceedings in confor- 
mity with the principles expressed in the foregoing opinion. It is further ordered 
that the funeral expenses of the deceased be restricted to $200; that the fol- 
lowing claims figuring on the tableau heretofore filed be recognised and paid in 
due course of administration, viz., the sheriff’s and clerk’s fees up to the filing 
of the tableau, amounting to the sum of $45 17,Magore & Weiss, $4, and Doctor 
A. Mercier, $90; that said claims be paid according to their respective privi- 
Jeges as clussed in the tableau heretofore filedfand that the moveable property 
of the succession be first applied to the payment of said privileges, and such 
other privileged claims of the same character ag may hereafter be presented 
and proved ; and, in the event of the moveables being insufficient for that pur- 
pose, then the proceeds of the real property are to be applied to the payment 
of suid claims; that M. L, Dawson § Co. be recognized as judgment creditors 
of the deceased for $2042 10, with interest at five per cent from the 12th of 
May, eg paid, with a privilege over all other creditors of the deceased 
who have thus far presented themselves, except those for funeral and law 
charges anid expenses of the last illness, on the sum of $510 arising from the 
sale of a lot of ground; that the claims for the mourning appaité) of the 

w and child of the deceased be rejected ; thatthe claims of the attorney 
ya ‘professional services, of the notary, and of the appraisers, be rejected, 
Without prejudice to their righiteto cagge:thé &ame to be proved on a future 
tableau and to be paid according to their respective ranks as preferred claims. 
It is farther ordered that the following claims be recognized as ordinary debts 
and paid as such in course of administration, viz: the’claim of A. Brodwick 
for $15, of J.Kealy for $38, and of J. Druz for $7 18; and that the succession 
of the deceased pay the costs of this appeal. 
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Cosy v. Kock. 


One held in slavery by a person who purchased him in good faith, believing him to be a 
slave, may recover against the latter wages for the time of his confinement in jail undera 
sequestration in the suit for freedom, with a fair allowance, in addition, as damages for the 
imprisonment ; but no damages or wages will be allowed for any period anterior to the in- 
stitution of suit. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. This 
is an action to recover from the defendant damages for illegally holding the 
plaintiff as a slave. The petition was filed on the 6 April, 1846. Thedefend- 
ant answered that. about the 18 June, 1844, he purchased, by a notarial act, 
from one Miesegaes a negro, the plaintiff, whom he considered a slave: That 
he acted in good faith, believing him to be a slave, and continuing in that belief 
until a judgment of the United States District Court declared him to be entitled 
to his freedom: That plaintiff never rendered him any service: That Miese- 
gaes, from whom he purchased him, reserved to himself the right of redeeming 
the slave and the use of him. which he enjoyed during ten or twelve months, 
without ever paying him any compensation therefor: That, afthe expiration 
of that tim , and immediately after entering respondent's house, plaintiff ran 
away, and was taken up only many months afterwards, and but a short ‘time 
previously to his instituting against respondent a suit for his freedom in the 
District Court of the United States. 

It was admitted in the court below that the plaintiff was declared free by a 
judgment of the United States District Court, on the 6 March, 1846: That the 
petition in that case was filed, on 25 November, 1845: That plaintiff was em- 
ployed in the store of Miesegaes until the day on which he was delivered to 
defendant, in June, 1845 ; and that he run away on that day, and was not taken up 
until the date of the sequestration, on the 27 November, 1845, which was set 
aside, on or about the 22 December, 1845, on motion of defendant’s counsel, 
until the decree forfreedom was rendered: That the ee the gent 
Were worth $15 a month. 

The defendant offered the act of salé from Miesegaes in ibeant Héalso 
introduced aewitness, Upton, who stated that-he knew the plaintiff well ; that he 
wasa longtime in the employment of Miesegaes, asa porter; that, after he had 
been discharged, he told Witness that he bad never informed his former Swany 
that he was free. 

The judgment of the District “Courts ia these words; 

“The defendant, Kock, appears to have ‘purchased the plaintiff and held him 
in slavery in good faith, having every reason to believe him to be a slave. On 
the principles of the cass Phillis v. Gentin, 9 La. 208, and Eugenie v. Préval, 
2 An. R.180, taken together, the plaintiff bas no ¢laim against défendant for 
wages prior to the institution of the suit for his freedom. See also arts. 495, 
3414 of the Louisiana Code. At that date he was at large, having previously 
absconded, and he came again into the possession of Mock, only of the 27th 
November, 1845. He was decreed to be free on 6th March, 1846, and appears 
to have been restored to liberty on the same days This claim for wages there- 
fore covers a period of three months and seven days, at the rate. of $15 per 
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month, the admitted value of his services, equal to $48 50. I consider $25 in addi- 
ticn a fair allowance, as damages for the two or three months that he was detained 
in jail, considering that his own silence as to his freedom, which was not un- 
known to him, as appears by Upion’s testimony, contributed in some degree to 
the belief that he was a slave; and that, in point of actual hardship, there is 
not much difference between imprisonment and idleness for two or three months, 
and hard labor as a slave for the same period. It is, therefore, ordered that, the 
plaintiff recover from the defendant the sum of $73 50, and costs of suit.” From 
this judgment the defendant appealed. 

David, for the plaintiff. Musson, for the appellant. The judgment of the 
court was pronounced by 

Eustis, C.J. For the reasons given by the district judge, the judgment is 
affirmed, with costs. 





CarRRIGAN v. DE Nevrsoure. 


The fact that the owner of a lot had already built a wooden house on it, leaving a space fora 
passage between the house and the division line, will not deprive the owner of a contigu- 
ous lot of the right given, by art. 671 of the Code, tothe owner who first builds in a city, 
towp, or their suburbs, in a place which is not surrounded by walls, of resting one half of 
his wall ou the land of his ueighbor, provided be builds with stone or brick at least as high 
as the first story, provided the whole thickness of the wall do not exceed eighteen inches, 
not inclading the plastering, which must not be more than three inches. Art 671 establishes 
aservitade with which urban property is encumbered, without reference to title or the 
agreements of parties. C.C. 662, 670. 


PPEAL from the Fifth District Court of New Orleans, Buchanan. J. 


Preston, for the plaintiff. Plaintiffs lot is entirely surrounded by'a fence 
on his own ground alone ; the pavement of his alley extends to his very line ; the 
roof of his house to the same, and his cistern and its foundation to the same line. 
His whole ground was, therefore, occupied and surrounded before the defend- 
ant commenced building his house, or erecting his walls, But article 671 of 
the Code gives the right to build a party wall only to the*proprietor who first 
builds in cities*or towns. The right is by no means given to him who purchases 
along side of property already built upon, In this case the plaintiff had enclosed 
and improved the whole of his ground with buildings and a wooden fence, befure 
the defendant purchased his ground. ‘The article of the Code derogates from 
the right of property, and should, therefore, be strictly construed. , 

The first wall mentioned in thearticle is a generic term, equivalent to enclo- 
sure, and means a brick or wooden wall. , 

Dufour, for the appellant. Although the plaintiff first built upon his lot, still 
his property was not surrounded by walls, and, therefore, the defendant’s right 
to erect a party wall on the dividing line was in no wise abridged. When the 
latter proceeded afterwards to build upon the adjoining lot, he found the place 


_surrounded only by a fence, and he accordingly planned his building under the 


full guarantee afforded in such circumstances, by article 671 of the Code. No 
other reasonable construction can be put upon this artiee. Indeed, the question 
is no longer an open one. The Supreme Court of this State have already passed 
upon cases entirely parallel to the one under consideration. ‘The object of 
the legislature was clearly to promote the inclosure of lots, with stone or brick 
walls, as much as possible ; and the circumstance of a house having been already 
erected on the adjoining lot, does not preclude the party from the benefit of the 
provision, when the partition or wall does not interfere with any building previ- 
ously erected.” Larche v. Jackson, 9 Mart. 726. ** The evidence shows that 
the plaintiff had built first, and that the place was not surrounded by a wall. The 
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plaintiff, indeed, proved that, anterior to the time the defendant commenced this 
work, a wall had been built on the lot of the former, a few feet from the dividing 
line. But the walls erected by a proprietor on his property, which still leave a 
space between them and his neighbors, cannot be considered as surrounding the 
premises; they are not division walls, and it is only those which authorize one 
co-proprietor to refuse permission to another to raise a separation between them 
on the land of both.” Crocker v. Blanc, 2 La. 532. ‘These authorities are 
conclusive. 


The judgment of the court was prouounced by 

Eustis, C. J. The plaintiff and defendant are owners of contiguous Jots 
of ground in the Second Municipality. The plaintiff built a wooden house on 
his lot, but lefta space for a passage between the house and the division line. 
The defendant built a wall ef his house, which he was erecting, on the line, 
and took seven and a half inehes of the land of the plaintiff to place his wall 
upon. This suit is for the removal of the wall, and damages for the alleged 
trespass. There was judgment for the plaintiff, and the defendant has ap- 
pealed. 

Neither of the lots are surrounded by walls. The wall erected by the de- 
fendant is of brick. No objection is raised as to the precise quantity of the 
plaintiff ’s lund taken for the wall, but the right to take any, or to abridge the 
passage on the plaiotiff’s land in any manner, is denied, and the case has been 
argued on the law of party walls as established by the Code. 

Artiele 671, which gives the right to the owner who first builds in a place 
not surrounded with walls to rest half his wall on the land of his neighbor, pro- 
vided he build in acertain manner, we think must be held as establishing an 
urban servitude with which urban property is encumbered, without reference 
to title or the agreements of parties, Civil Code 662, 670. We do not think 
that any constitutional question as to the enfurcement of this right arises in this 
case, which presents a naked question of law under the provisions of the Code. 

Article 671 existed in the Code of 1809, and a large proportion of the build- 
ings of the city contain party walls, particularly in those parts in which the land 
is most valuable. It is acted upon every day, and is well understood by archi- 
tects and workmen. Notwithstanding the great difficulty of exercising the 
right it confers, it rarely gives rise to any litigation. ‘The cases of Larche v. 
Jackson, and Crocker v. Blanc, appear to us to be conclusive, as to the objec- 
tions raised by the counsel for tite plaintiff in argument. 

The privilege exercised in the carrying into effect of this servitude does not 
appear to have been used with any want of proper care, or any disregard of the 
rights of the plaintiff. The witnesses appear to base their estimate of dama- 
ges, on the absence of any right on the part of the defendant to construct the 
wallon any portion of the land of the plaintiff. Assuming that right to exist, 
there is no sufficient evidence of any damage. Looney v. High, 13 La. 272. 

The judgment of the District Court is, therefore, reversed; and judgment 
rendered for the defendant, with costs in both courts. 
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Murpuy v. Diamonp. 


In cases of collision between steamers, where there is fault on both sides, neither party 
can recover damages for any injury sustained. 
56 
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‘4 PPEAL from the Second District Court of New Orleans, Canon, J. 
W. E. Murphy and R. Hunt, for the plaintiff. Preston and Roselius, for 
the appellant. The judgment of the court was pronounced by 

Eustis, C. J. This is an action instituted by the plaintiff, owner of the 
steam-ferry boat plying on the river Mississippi, from New Orleans to the op- 
posite bank, against the owner of the steamer South Western, to recover dam- 
ages produced by the collision of the two vessels, which took place on the 24th 
of May, 1847. There was judgment for $1000 in favor of the plaintiff, and 
the defendant has appealed. Both parties demand the reversal of the judg- 
ment; the defendant that, the judgment be rendered absolutely in his favor, 
and the plaintiff, that he recover the whole amount of his claim. 

The district judge gave the following opinion in deciding the cause; ‘ This 
case, as every case of the same nature in Louisiana, must be governed by arts. 
2294, 2295, and 2296, et seq. of our Civil Code, and article 1928 of the same 
statute book is an excellent guide in the valuation of damages. After hearing 
the evidence and the arguments of counsel, the court considering: Ist. That 
the people of the steamer South Western knew the steam-ferry boat, where 
she was going, and the presumed course she was to follow, and which she did 
follow, and they could easily have avoided her without compelling the steam- 
ferry boat to deviate from her own course: 

2d. That the evidence shows that the steamboat South Western was not 
properly navigated, and, in fact, had no pilot on board, or at least, had not a 
proper pilot at the helm, when the collision occurred, which in a crowded har- 
bor like New Orleans, is a reckless and very reprehensible imprudence: 

3d. That the South Western, when the accident occurred, was not in her 
proper place, and stopped her engine too late, when she was under full steam 
and impelled by the currert: 

4th. That, not being in her proper place, it was the fault of her captain and 
pilot, if she had not sufficient room to avoid the collision: 

5th. That the evidence shows in the defendant, a strong disregard of other 
people’s convenience and safety: It is ordered, adjudged, and decreed, &Xc. 

These facts make out a case in which we should feel great reluctance in dis- 
turbing a judgment in favor of the plaintiff, did we not conceive that it was not 
consistent with the rules of law as established by the settled jurisprudence of 
the State. In Myers v. Perry, no new principle was advanced; on the con- 
trary, the decision was made in conformity with what we considered as the 
rule recognized in the cases cited, which were determined by our predeces- 
sors. The subject was afterwards reviewed by us in the case of Carlisle v. 
Holton, ante p. 48, and we came to the conclusion that the rule that, in cases of 
collission, where there was fault on both sides, neither could recover, was not 
only a sound rule of law, but most expedient and salutary in its operation in pro- 
ducing prudence and care in the navigation of our water courses. 

In the present case, the South Western was coming down the river with a 
full head of steam, uided by the impetus of the current; she was visible from 
the landing of the ferry boat. The ferry boat was bound across the river. 
Common prudence appears to us to dictate that she should have passed under 
her stern, and let the South Western pass down. For a ferry boat loaded 
with passengers her course seems fraught with danger, and entirely unnecessary 
for any lawful or reasonable purpose. Nothing can be more censured than that 
a steamer should be navigated as tho South Western was; but, we cannot 
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get over the fact of the fault of the plaintifis’ boat in contributing to this collis- 
ion, and cannot sanction the judgment awarding him damages. 

The judgment is, therefore, reversed, and judgment rendered for the defend- 
ants, with costs. 
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Succession or Gray. 


Though a bill of exceptions have been taken tothe exclusion of testimony, if the testimony be 
not appended to the bill nor brought up with the the record, and the bill sets forth no fact 
sworn to by the witness, nor shows in what respect the testimony was important, the court, 
being unable to determine if the testimony was material, will not remand the cause. C. P. 
488. 


PPEAL from the Second District Court of New Orleans, Canon, J. 
Greiner and Durell, for’ the appellant. R. Hunt, contra. The judg- 
ment of the court was pronounced by 

Kine, J. The curator of the succession of James Gray caused an inventory 
of certain effects to be made as belonging to the succession of the deceased. 
He then took a rule in which he suggested that John Gray and Edward Gray, 
the father and brother of the deceased, claimed an interest in a part of the 
property thus inventoried, and called on them to show cause why the whole 
property should not be sold, and the proceeds divided between them and the 
succession, according to their respective rights. John Gray, the father, dis- 
claimed any interest in the property or succession. Edward Gray claimed to 
be the owner of the entire property inventoried, and opposed the sale. His 
claim was sustained by the district judge, and the curator has appealed. 

We think that the curator has failed to show that any part of the property in- 
ventoried belonged to the deceased, and that the district judge did not err in 
decreeing it to Edward Gray. The property was not in possession of James 
Gray at the time of his death, but in thatof Edward Gray. The question 
presented is exclusively one of fact, depending upon the weight of evidence, 
which we think greatly preponderates in favor of the appellee. 

Our attention has been called to a bill of exceptions, taken by the curator on 
the trial of the cause. It appears that a witness was sworn, who, during the 
early part of his examination, stated that he was a creditor of the succession. 
This disclosure was known to the counsel for the defendant in the rule, who 
permitted the examination to proceed without objection. At the close of the 
examination the fact was repeated by the witness, whereupon the counsel for 
the defendant objected to his testimony on the ground of interest; and, on his 
motion, it was stricken out by the judge. 

We are urged to remand the cause for the purpose of enabling the curator 
to avail himself of this evidence. The testimony of the witness, though re- 
duced te writing by the clerk, was not appended to the bill of exceptions, and 
has not been brought up with the record. The bill of exceptions sets forth no 
fact sworn to by the witness, nor does it inform us in what respect the testimo- 
ny was important. We are thus left without the means of determining wheth- 
er the evidence be material, and such as should have influenced the decision of 
the cause, and are unable to afford the relief asked for. 6 La. 471. 3 La. 
298. €.P. art. 488. Judgment affirmed. 
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Davis v. GLENN. 


‘Where a buiding contract stipulates that the building shall be completed and delivered by 
a certain time, under a fixed penalty“ per month for each house,” the builder must be 
put in defanlt to entitle the other party to recover the penalty. C. C. 2122. 

‘Where a payment in kind is made, of slaves estimated at a certain sum, on account of a debt 
due by contract, and the slaves are reclaimed as an over-payment, the party to whom 
they were delivered will be liable merely for interest from the demand for restoration, and 
not for the value of the hire of the slaves. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 


M. M. Robinson, for the appellant, argued that the judgment below was 
erroneous on various questions of fact, and in condemning the plaintiff to pay 
the costs of the suit below. the judgment being in his favor for a large portion 
of his claim. ‘In every case the costs shell be paid by the party cast.” C., 
P. 549. In the case of Walsh v. Collins, 11 Mart. 576, Mathews, J., in pro- 
nouncing the opinion of the court, says: ** The suit being for the whole tract 
of land, and the plaintiff having recovered one-half, full costs ought to have 
been adjudged to him.” It had been contended that the plaintiff in that case 
could not recover costs, because he had failed in part of* his claim. The deci- 
sion is conclusive as te the fallacy of the idea which has misled the judge of 
the lower court in this case. 


Conklin, for the defendant, contended that he was released, by the subse- 


quent agreement for extra work, from the obligation to deliver the houses at the 
time originally stipulated. 


The judgment of the court was pronounced by 

Surpett, J. This litigation grows out of a building contract. The plaintiff 
asks to recover back alleged over-payments, and also damages for the alleged . 
defective character of the work, and a forfeiture, at the rate of $50 per month, 
for each house, pursuant to contract, for delay in their completion. It was 
alleged by the petitioner that a portion of his payment had been made by de- 
livering two slaves at the times and rate stipulated in the contract, and he asked 
the restoration of the slaves, with wages from the dates of their delivery. The 
defendant pleaded the general deniul, and set up claimsin reconvention. Af- 
ter a careful consideration of the cause, which involves mainly questions of fact, 
and presents much contradictory evidence, the district judge stated in detail 
the account between the parties. He allowed the defendant credit, according 
to the stipulations of the original and amended contract for the buildings, and 
also some items of extra work not specified in fhe contract. He allowed the 
plaintiff credits for the payments made by him, and other items, among which 
is an allowance of $600, as a penalty under the original contract for the delay 
in completing the buildings. The result of his opinion was that the plaintiff 
should pay the defendant $265 16, and should also pay the costs of suit; and 
that the slaves should be restored to the plaintiff. As the slaves had been es- 
timated in the contract, and were given in payment ata value of $1.300, the 
result of this judgment was to recognize the plaintiff as having made an over- 
payment to the extent of $1034 84. From this judgment the plaintiff appeal- 
ed ; and the defendant has asked that the judgment be amended in his favor, 
by relieving him from the charge of $600. : 

If the appellee had filed an answer seasonably, as required by the 890th arti- 
cle of the Code of Practice, we should have declared the judgment erroneous 
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in that particular. Under the original contract it was stipulated that one of 
the buildings was to be finished in the ensuing Jannary and the other in the en- 
suing March, under a penalty of $50 per month, for each house. But subse- 
quently an agreement was made by which the plan of the buildings was changed 
by the addition of an attie to each house, and by other work, for which an ad- 
ditional price was stipulated. This second contract contained no stipulation for 
a time at which the work should be completed ; and it would be unreasonable, 
in the silence ot the parties, to extend the penalty to the new contract, and con- 
sider it as still contemplated, though new work was added which would mate- 
rially increase the time necessary for performance. Moreover, there is no 
evidence that the defendant was put in default. 

By article 2122 of our Code it is declared that, ‘* whether the principal 
obligation contain or do not contain a term in which it is to be fulfilled, the pen- 
alty is forfeited only when he who has obligated himself either to deliver, to 
take, or to do, isindelay” (est en demeure). As long as the obligee does not 
demand the execution of the contract, the law supposes that it is because the 
non-performance does him no injury. Hence, without a putting in default, 
damages are not due; nor, by consequence, the stipulated penalty, which is 
intended as a compensatien for damages. In the roman law it seems that the 
penalty was incurred by the expiration of the term, according to the maxim, 
Dies interpellat pro homine ; but in France, under the Napoléon Code, which 
we have copied, the principle was followed which controls the right to damages, 
except in a limited class of cases, and makes the putting in default a prerequi- 
site. Hence the expiration of the term does not render the penal clause 
executory, unless it has been stipulated that the obligor should be in default by 
the mere expiration of the term. See Civil Code, arts. 1927, 1905. Napo- 
Jéon Code, arts. 1230, 1146. Rogron, 1230. Merlin, verbo Peine Contractu- 
elle, § 3. 

The plaintiff and appellant has presented various items, which he contends 
were improperly rejected in the court below. Among them are some small 
items amounting to $139, being, as he contends, over allowances made by the 
judge of the court below in estimating extra work. There is also an item for 
$680, for hire of slaves from the date of their delivery; and one of $800 claimed 
as damages for the alleged inferiority of the building to the standard contem- 
plated by the contract. The appellant also contends that he was improperly 
charged with costs. 

The item for hire was properly rejected. The slaves were estimated by 
the contract at acertain sum, for which they were to be given in part payment 
of the price of the work. If there had been no stipulation for paying $1,300 
in that mode, and $1,300 had been paid in cash, the liability would have been 
for the return of so much in case of over-payment and interest merely; and 
such interest, in the most favorable view to the plaintiff, would only have been 
recoverable from the demand of restoration. We see no reason for applying 
a different rule because a payment in kind, of property estimated at a specific 
sum, was substituted for a payment in money, in partial satisfaction of the entire 
price of the work. Besides, these slaves were delivered at an early period of 
the work; much larger payments were subsequently made, and we do not under- 
stand how the plaintiff hasa right to fix the over-payment upon the slaves, an 
earlier item of payment. 

As regards the remaining item of $800, the evidence is quite contradictory; 
and, even if we felt authorized to disturb the judgment of the court below, 
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which rejected this claim in toto, we certainly could not allow the claim to the 
full extent. : 
Considering that, under the judgment as it stands, the plaintiff has the benefit 
of an erroneous allowance of $600; and that if, on the other band, there be 
errors against him, it is not clear under the evidence that they amount, with 
the addition of the costs erroneously charged, to a sum equal to $600, we think 
the equity of the case will be best met by affirming the judgment. Although 
the appellee by the failure to file his answer seasonably, lost the right to attack 
the judgment for the purpose of changing it in his favor, he has a right to avail 
himself of the error made to his detriment by the court below as a protection 
against a change asked by the appellant. Judgment affirmed. 
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Jounson v. Forstaut et al. 


Where a final judgment has been rendered against a plaintiff, in an action on a bill of ex- 
change, on a plea of prescription, the judgment will be conclusive against him in a 
subsequent action on an account current, the balance in which results from the non- 
payment of the bill. The cause of action being the same in both suits, plaintiff cannot, 
by merely changing the form of his pleadings, avoid the consequences of the first 
judgment. 

PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Perin and Kellog, for the appellant. Conklin and McCarty, for the de-: 
fendants. The judgment of the court was pronounced by 
Kine, J. The plaintiff instituted a suit, in 1844, against the defendants, on 
two bills of exchange, drawn upon and accepted by the latter, and protested for 
ron-payment. ‘The prescription of five years was pleaded to that action. The 
exception was sustained, and a final judgment rendered against the plaintiff. 

Subsequently the plaintiff instituted the present suit on an account current, 

into which the two bills of exchange are carried. The balance which appears 

by the account to be due, is claimed. That balance results from the non- 
payment of the two bills in question, and such is the averment in the petition. 

To this suit the plea of res judicata was opposed ; the plea was sustained, and 

the plaintiff has appealed. He contends that the cause of action in the two 

suits is not the same, the one being founded onan open account and the other 
on bills. The debt alleged to be due by the defendants is the foundation of the 
plaintiff ’s claim. The bills in the one suit, and the account alleged-to have been 
acknowledged in the other, are only the evidence of the debt. The indebted- 
ness alleged in both results from the non-payment of the accepted bills. The 
cause of action in both is clearly identical. The plaintiff, after having suffered 

a definitive judgment to be rendered against him in the first suit, rejecting his 

demand as extinguished by prescription, cannot now, by merely changing the 

form of his pleadings, avoid the consequences of the first judgment, which has 
not been reversed or annulled, and still stands in full force against him. 
Judgment affirmed. 
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GoopHvuE et al. v». McCarry. 


Where goods are consigned to a factor with instructions as to the payment of the proceeds, 
the acceptance of the consignment is an acceptance of the instructions, and an implied 
promise to obey them; and, under such circumstances, no privilege will attach to the 
property, in favor of the factor, under art. 3214 of the Civil Code, and the stat. of 17 Febru- 
ary, 1841 for any general balance due tohim. To apply the property to the payment of the 
factor’s debt, would be inconsistent with the implied promise, and the just expectation 
of the consignor. But when the instractions further directed that he should retain out of 
the proceeds of the consignment a sum to be placed to the credit of the consignor, and the 
amount of certain charges, he will be entitled to retain that sum and the amount of the 
charges out of the proceeds, in preference to any attaching creditor of the consignor. 


PPEAL from the Fourth District Court of New Orleans, Strawdribge, J. 
Bradford, for the appellants. Mott, for the defendant and garnishees. 
The opinion of the court was pronounced by 

Supe t, J. This case was recently before us upon the controversy between 
the plaintiffs, as attaching creditors, and Giiliatt §& Co., intervenors. Ante p. 56. 
Upon the present appeal we have to consider the conflicting claims of the plain- 
tiffs and the garnishees, Hewitt, Heran § Co. As we said, at the former hearing, 
the tobacco, attached in New Orleans in the hands of Hewitt, I1eran § Co., had 
been shipped by McClarty in Kentucky, to their consignment, and with instruc- 
tions to them, in the letter enclosing the bill of lading, to forward the tobacco to 
Gilliatt §; Co. of Liverpool, and to send the ship’s bill of lading to Maitland 
§ Co. of New York, McClarty’s agents there, upon whom the letter of instruc- 
tions authorized H. H. § Co. to draw for the expenses in New Orleans, and for 
a further sum of $300, to be placed to the credit of McClarty, on account. 
These drafts he informed them would be provided for out of McClarty’s sterling 
exchange, sold by Maitland §& Co. Pending the litigation, the tobacco was 
ordered to be sold by H. H. & Co. at private sale, the proceeds to remain sub- 
juct to the further order of the court. They rendered an account of sales, to 
the court, from which it appeared that, after deducting charges for freight from 
Kentucky, inspection, drayage, commissions on sales, Xc., there remained in the 
hands of H. H. & Co., nett proceeds, $1,584 97. 

After the case between plaintiffs and intervenors was decided by this court, 
the plaintiffs took a rule on H. H. & Co. to show cause why the plaintiffs should 
not receive this sum of $1,584 97. This rule the garnishees defended, on the 
ground that they were creditors of McClarty, and, as consignees, had a privi- 
lege on the property consigned, and its proceeds in their hands. They also 
contended that, if they had not a right to retain the entire sum, they were at 
least entitled to retain the sum of $300, for which they had been authorized, 
by the consignor's letter of advice, to draw upon Maitland & Co. 

The question then is whether, under the circumstances of this case, the pri- 
vilege accorded by article 3214 of the Code, and the act of 1841, to conisignees, 
or commission agents, can be claimed by the garnishees. By that article « every 
consignee or commission agent who has made advances on goods consigned to 
him, or placed in his hands, to be sold for account of the consignor, has a privi- 
lege for the amount of those advances, with interest and charges on the value of 
the goods, if they are at his disposal in his stores or in a public warehouse, &c.” 
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By the act of 1841, the Code was so amended, “ that every consignee, commis- 
sion agent, or factor, shall have privilege, preferred to any attaching creditor, 
on the goods consigned to him, for any balance due to him, whether specially 
advanced on said goeds or not, provided they have been received by him.” By 
this statute the privilege was enlarged beyond special advances, and extended to 
a general balance. 

For the proper solution of this question, it is necessary briefly to consider 
what were the rights of Hewitt, Heran §; Co. prior to the levy of the attachment. 
They had received this merchandize under express instructions to forward it to 
Gilliatt § Co. Those instructions having accompanied the consignment, the 
acceptance of the consignment was an acceptance of the instructions, and an 
implied promise to obey them. But to have applied the property to the pay- 
ment of McCarty’s debt to them, would have been utterly inconsistent with the 
fulfilment of such implied promise and the just expectation of the consignor. 
An attempt to do so would in fact have been a fraud upon the consignor. Hence 
it seems clear that upon the receipt of this property by Hewitt, Heran & Co., a 
privilege did not attach in their favor for the general balance due to them as the 
shippers. 

This view is fully sustained by the principles of the english mercantile law 
in the analogous case of lien. By this law the general rule is indisputable that, 
a factor has a lien on the goods of his principal for his general balance. But it 
is equally well settled that no right of lien can arise where, from the nature of 
the contract between the parties, it would be inconsistent with the express 
terms or the clear intent of the contract. In Snaith v. Burridge, 4 Taunton, 
684, it appears that, a consignment of goods had been made for the express 
purpose of their being delivered by the consignee into the government stores: 
it was held that, the possession of the goods gave the consignee no right of lien, 
because, having accepted the consigement for a particular purpose, he could not, 
legally, divert it to any other. * If,” says Mr. Story, in his treatise on Agency, 
‘the goods are deposited in the possession of the party for a particular purpose 
inconsistent with the notion of a lien, as to hold them or their proceeds sub- 
ject to the order of a third person, or to have them transported to another place, 
or to have them delivered to another person, no lien would attach.” § 362. See 
also Walker v. Birch, 6 T. R. 259. 

Up to the moment, then, of the levy of the plaintiffs’ attachment no privilege 
existed in favor of Hewitt, Heran & Co. Such a pretension would have been a 
fraud upon McClarty. So far were they from contemplating it that, Heran, in 
his testimony, declares they would have complied with the instructions and 
forwarded the property. to Gilliatt § Co., if it had not been attached. How is 
their position changed by the levy of the attachment? Could it bring into ex- 
istence a privilege which had no existence before ? ; 

The argument is that, the creditor of McClarty, by exercising his right, has 
arrested the transmission of the property, and thus frustrated the purpose of 
the consignment, and that the case stands as though McClarty himself had 
countermanded the shipment : that the plaintiffs are the “« ayants cause” of the 
debtor,"and cannot be in a better condition than him. 

But this proposition will not bear the test of a strict analysis. In a certain 
sense the seizing creditor represents the rights of his debtor. But their positions 
are far from identical. The creditor may acquire in the thing seized an interest 
which the debtor himself could not have enjoyed, by reason of equities existing 
between him and others, which could not reach the creditor. Thus a creditor 
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of the vendor of goods paid for by the vendee but not delivered, may attach the 


449 
Conners 


goods, although, as between the vendor and vendee the property had passed and MoClanem. 


the vendor could not dispute the vendee’s title. Soasecond bond fide purchaser, 
by recorded title, of land already sold to another by an unrecorded deed, takes 
a good title, although, as between the first purchaser and the seller, the title of 
the latter was gone. 

The fo tn armed with the power of the law, has diverted the 





property from its/intended appropriation ; but we cannot infer from this com- 
pulsory change its destination that the debtor, who consigned the property 
with the clear intention that the consignee should not employ it to pay himself, 
has consented to release the consignee from his implied engagement. Non 
constat that McClarty desired that Hewitt, Heran.4; Co. should be paid in pre- 
ference to other creditors. Were we permitted to presume what his wishes 
would have been, if he had anticipated a contingency which would defeat the 
transmission of the property to Gilliatt §¢ Co., we should be bound to presume 
that he would have desired, what the law contemplates as the general rule, an 
equal distribution of the property among his creditors. 

After the levy, McClarty was deprived of all control. We have said that up 
to the moment of the attachment H. H. & Co. had no privilege. But the 
attaching creditors acquired one by their seizure. To disturb the plaintiffs’ 
privilege we must not only recognize a dormant and contingent right of privilege, 
as having existed in favor of Hewitt, Heran & Co., but, when it is called into life 
by the adverse seizure, it is to be declared retroactive so as to take rank before 
the attaching creditor. Thus a legal fiction, for which we find no precedent in 
our jurisprudence, would be brought into coilision with the express enactment 
of our Code, which declares that a “ privilege can be claimed only for those 
debts to which it is expressly granted ;"’ in other words, that it is stricti juris. 

But, while we are of opinion that Hewitt, Heran § Co. have no right to apply 
the entire fund to the payment of McClarty’s indebtedness to them, it is not so 
with regard to a portion of it. While it was an implied condition of the con- 
sigament that they should not take the whole property to pay themselves, it was 
the express agreement that they should receive $300. besides the New Orleans 
charges. The property went into their possession under that agreement, and 
a right to that extent had vested in them before the plaintifis’ attachment. 

It is, therefore, decreed that, the judgment of the District Court be reversed, 
and that the sum of $1,284 97 deposited in court, be delivered to the plaintiffs, 
after first deducting therefrom the costs of suit against the defendant ; and that 
the costs of the rule taken by the plaintiffs upon the garnishees, and of this ap- 
peal, be paid by the said garnishees. 





Yaue, Syndic v. Nouan. 


Where a creditor, who had wrongfully obtained certain merchandize from the shop of his 
debtor, on the eve of his cession, in satisfaction of his claim, has a jadgment rengered 
against him in an action by the syndic for the value of the merchandize, he cannot plead in 
compensation of the judgment the debt, evidenced by a note, due from the insolvent to 
him. His only right is to a proportional share of the funds of the insolvent when dis- 
tributed. 
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PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Emerson, for the plaintiff. Redmond, forthe appellant. The judgment 
of the court was pronounced by 

Kixe, J. Our conclusion upon the merits renders it unnecessary to consider 
the motion to dismiss this appeal. 

The plaintiff, in his capacity of syndic, obtained a judgment against the de- 
fendant for the value of a quantityef merchangize, which the latter wrongfully 
obtained from the store of “’igneguy, on the eve of Pi; y's surrender. 
The judgment was affirmed by this'court. {This egse is not » having 
turned on questions of fact. R.] Afterits return to the lower court, a vil was 
taken on the syndic, to show cause why a note held by JVolan* should not be 
compensated against the judgment. The #ulé was discharged, and Nolan has 
appealed. . a Ror 

The district judge did not, in our opinion, err. The wrongful act of Nolan 
in obtaining possession of goods, which were the common pledge of the insol- 
vent’s creditors, and which he was required to restore to the syndic, did not 
establish the relation of mutual indebteness from which compensation results. 
To sanction Nolan's preseat claim, would be to permit him indirectly to 
secure an unjust preference over other creditors. His only right is to his 
rateable distribution of the funds of the insolvent. 

Judgment affirmed. 


we err wre rr ren eee 


Warp et al. v. Toe AcricutturaL Bank or MuississIpri. 


Where it appears by any evidence that property has- been appropriated by judicial 
authority for the satisfaction of a foreign judgment, the judgment could not have been 
rendered executory here, even before the stat. 1 June. 1846, without showing what 
disposition had been made of the property; it being impossible to say, without such 
evideone, what amount, if any, is due on the judgment. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. El- 
more and W. W. King, for the appellants. J. Peirce, for the garnishee~ 

The judgment of the court was pronounced by 
Eustis, C. J.¢ In November, 1842, the plaintiffs obtained judgment in the 
State of Mississippi, against the Agricultural Bank of Mississippi, a corporation 
established in that State ; and, on the 21st of January, 1846, executory processs 
was awarded by the court of the late First Judicial District, and Samuel Nicholson, 
of New Orleans, was made garnishee. He answered the interrogatories pro- 
pounded to him ; his answers were traversed by the plaintiffs; and the grounds 
are distinctly set forth in the traverse, by which the garnishee is sought to be 
made liable for the whole amount of the judgment. The court below render- 
ed judgment on the traverse in favor of the garnishee, and the plaintiffs have 

appealed. 

It appears by the answers of the garnishee that, at a sherift’s sale made on an 





*This note was the evidence of the debt, which Nolan attempted to satisfy by taking 
the merchandize on the eve of Pigneguy’s cession. R. 
tSuwe 1, J., did not sit, having been of counsel. 
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execution issued on a judgment-rendered by the late Commercial Court of Wate 
New Orleans, in the suit of Willjam and James Brown v. The Agricultural panini, 
Bank, in which suit Nicholson had been made a garnishee, he purchased certain Bank. 
notes, which had originally belonged to the bank, on account of the Messrs. 

Brown, whose agent and partner he was. , These notes were at the time in his 
possession, and had been received by the agent of the Messrs. Brown in pledge 

from the bank, ‘and were sent to New Orleans for the purpose of being attach- 

ed, in Order ey might be bonght in on their account, and thusa portion of 

their debt » bank be realized. The sheriff's sale and the whole pro- 

ceedings, are charged i in the traverse as having been collusive and fraudulent, and 

the pledge set up by | the Messrs. Brown as being null and void. It was ex- 

cepted to the traverse, on behalf of the garnisheéy that the matters and things 

stated therein could only be alleged'dnd put at issue ima direct action. 

The case has been very fully argued on its merits, but there is an objection to 
the mode of proceeding adopted by the plaintifis which results from the ev_ 
idence adduced, which must first be examined. 

The plaintiffs, residing in New York, obtained their judgment in the State of 
Mississippi. It was rendered executory in this State, under an article in the 
Code of Practice which has been since repealed. Scott v. Duke, ante 
p- 253. As the process was issued and executed previous to the repeal, 
let us consider what rights the plaintiffs acquired under it. The condition in 
which this judgment stands in the State of Mississippi, will be best explained 
by the testimony of the trustee of the bank. He says: “ Ward & Co. have 
received portions on account of their claim; they hold a judgment in Adams 
county, Mississippi, and they sell checks on the sheriff to debtors of the bank, 
which are received by the sheriff and credited on their judgment. Ward & 
Co. held the assets to the amount of $300,000, set aside by the Chancery Court 
of Mississippi, for the payment of the judgment; thinks Ward & Co. refused 
to take Agricultural Bank money from the debtors of the bank for their claim, 
and there is a suit in Chancery still pending on the question.” 

It is insisted that these assets will be unavailable to the plaintiffs in conse- 
quence of the right which the debtors have, and insist on, of paying in the 
depreciated notes of the bank, and that their only recource for the satisfaction 
of their judgment, depends on the result of this suit. Conceding that the col- 
lection of their debt in Mississippi will be embarrassed, and thatthe result of the 
proceedings there is doubtful, yet the proceedings are judicial and instituted 
and conducted by the plaintiffs themselves, and the court can only look to their 
legal effect on the process under which they seek to make the garnishee 
liable. 

In the case of The Bank of Tennessee v. McKee, 2 An, 461, we held that, 
where it appeared by the transcript that, a fieri facias had been issued on a 
judgment rendered in another State, and had been levied upon property, 
without showing what disposition had been made of the property, the judg- 
ment could not be rendered executory in this State, under the article of the 
Code of Practice before mentioned, because it would be impossible to say, on 
the evidence, what amount, if any, is due on the judgment. 5 Howard Miss. 
R. 627, 7 Cowen R. 13. 3 Rob. 103. If. by any evidence, it appears that 
property has been appropriated under judicial authority for the satisfaction of 
a judgment, the same rule obviously applies, and it would be an abuse of jus- 
tice to award summarily an execution against the property of the debtor under 
that state of things. 
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The Messrs. Brown had received a large amount of the property and assetts 


* AcmicvcruRAL of the bank to secure their debt, and the plaintiffs debt is in the situation stated. 


Bavx. 


The contest is between these parties, which shall be paid their own debt, to 
the exclusion of all other creditors. There is no particular equity on either 
side, and we consider that the law is clearly with the garnishee. 

Considering that the judgment rendered on the garnishment for the defend- 
ant, will be no bar toa direct action by the plaintiffs, on the ‘matters by them 
charged, it is ordered that the same be affirmed, with costs. * 
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Conrey;, Agent, &c. ». CopLanp, et al. 


The defendants in the action are the only parties who can take advantage of any inaccura- 
cy in setting forth the title of the case in a fi. fa. issued under the judgment; and their 
rights, in this respect, will be considered as waived, where they subsequently insist on a 
sale under the seizure and appraisement. 

Where, after the appraisement of property seized under a fi. fa., it is discovered that no 
adjudication can be made on the day for which the sale is advertized, it being a day of 
public rest, and the sheriff makes a second seizure of the property, advertizing it anew, 
no new appraisement can be made, where the defendants in execution insist on the sale 
being made under the first appraisement. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Schmidt, for the plaintiff. L. Peirce, for the defendants. H. A. Bullard, 

for the appellant Bach. The judgment of the court was pronounced by 
Kine, J. Parkhill pledged a number of shares of bank stock, to secure the 
payment of a debt due by Copland to the plaintiff. The debt not having been 
paid at its maturity, a suit was instituted against the defendants, in which a 
judgment was rendered against Copland for the sum due, and the stock plecged 
was decreed to be sold in satisfaction of the demand. A fieri facias issued, 
under which the sheriff seized the stock pledged, and inadvertently advertized 
the sale to take place on good friday. Two days previous to that of the pro- 
posed sale the stock was appraised, by appraisers appointed by the parties re- 
sdectively, at $20,000. On the day appointed for the sale it was discovered 
that the adjudication could not be legally made, the day being one of rest. It 
was further discovered that the title of the suit was incorrectly set forth in the 
writ, as “Peter Conrey, Agent, §c.v. Robert Copland.” The plaintiff's attorney, 
thereupon, called on the clerk, and caused the writ to be amended, by adding 
to the title of the suit the name of Charles C. Parkhill, asa party defendant. 
The sheriff conceived it to be his duty, in consequence of this amendment, 
to recommence his proceedings. He accordingly made a second seizure 
of the same property, advertized it for sale, and notified the parties to appoint 
appraisers. The plaintiff appointed Bach as his appraiser, but the defendant 
declined naming one, and protested against a reappraisement, on the ground 
that the property seized had already been legally appraised. The sheriff there- 
upon appointed an appraiser for the defendants. Bach estimated the stock at 
$1,206; the appraiser appointed for the defendants valued it at’ $20,000. Be- 
ing unable to agree, an umpire was chosen, who estimated it $13,920. At the 
sale the stock was adjudicated for $9,325 to Conrey, for the account of John M. 
Bach, who had previously estimated it at $1,206. The defendants thereupon 
took a rule on Bach, the plaintiff, and the sheriff, to show cause why the adju- 
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dication should not be set aside, on the ground that the second appraisement 
was illegal. The rule was made absolute, and Bach has appealed. 

The district judge did not, in our opinion, err, in setting the adjudication 
aside. 

It is not important to enquire whether the omission to set forth the title of 
the suit with absolute accuracy in the writ was a material defect, or whether 
the writ could have been legally amended after it had gone into the hands of the 
sheriff, and had been partially executed. The only parties before us who could 
have taken advantage of the alleged defect were the defendants, and they not 
only waived the informality, if it be one, by appointing an appraiser, but further 
gave their direct assent to the proceeding, by insisting that the sale should be 
made under the original seizure and appraisement, and by protesting against a 
reappraisement. They never could afterwards have been heard to controvert 
the regularity of proceedings, to which they had thus given their assent. Un- 
der this state of facts the second seizure and appraisement were both irregular ; 
and it is manifest that the defendants have been prejudiced by the proceeding, 
as it led to an adjudication for a price much below that which the original 
appraisement would have authorized. Judgment affirmed. 
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THe First Municrpauity or New Orteans v. THe Rector, 
&c. or Curist CHURCH. 


In an action against a religious corporation, service of citation must be made on the president 
of the corporation in person, “ or at their office, if they hold such in permanence, by de- 
livery to some of their agents.” 

The’declaration of a sheriff on a return on a citation that A. is agnnt of B., is not proof of 
the fact; and such a retarn, unaccompanied by proof aliunde, will not authorize a judg 
ment, at least where A. is not designated in the petition as such agent. 

A case will not be remanded for further proceedings where there is an utter absence of 
legal service of citation . ' 

Where a judgment has been rendered without citation, the party aggrieved is not restricted 
to an action of nullity, bat may be relieved on appeal. C. P. 608, 609. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Preauz, for the plaintiffs. Bradford and L. C. Duncan, for the appel- 
lants. The judgment of the court was pronounced by 
Supe, J. A judgment in this case was rendered against both defendants 
and confirmed, and they have appealed. Both appellants contend that they 
were not cited. The citation addressed to the corporation of Christ Church 
was returned as follows : ‘Served copies of petition and citation on defendants, 
through John Nicholson, Esq., in person.” This was a religious corporation, 
and by its charter the rector was declared its president. In suits against reli - 
gious corporations the Code of Practice declares that service of citation must 
be made on their president in person, or ‘at their office, if they hold such in 
permanence, by delivery to some of their agents.” The return does not state 
that Nicholson was the rector, nor is it pretended that he was; nor does it state 
that he was agent of the corporation, and that service was made upon him at 
its office. The return is clearly insufficient, and the case stands before us as one 
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First Mesict- in which no citation has been made. The judgment must, therefore, be de- 
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clared void. 

As to Adrew Hodge, the return of the! citation, addressed to him alone, 
makes no mention of him whatever. The return is that it was served upon the 
defendants—* The rector, church wardens and vestrymen of Christ Church, 
by leaving the same to W. L. Hodge, their agent.” This return is utterly 
inoperative against Andrew Hodge. Itis equally so as against the corporation, 
for it does not allege that it was served upon him at the office of the corpora- 
tion, nor was any proof adduced of his agency. The sheriff’s declaration in a 
return that A. is agent of B., is not proof of the faet ; and such return, unaccom- 
panied by proof aliunde, does not authorize a judgment; at least when A. is 
not designated as the attorney in fact in the petition. 

It is said in argument that Andrew Hodge had no right to appeal, because 
there is no evidence in the record that he hus any interest in this cause. The 
object of the suit was to have certain real estate decreed to be the property of the 
plaintiffs, and the petition alleged that Andrew Hodge ‘either has or pretends 
to have had an interest in said property ; and it was, therefore, prayed that he be 
made a party defendant in this cause, for the purpose of contesting the claim 
of your petitioners, if he should think proper to do so.” These assertions of 
the plaintiff are a sufficient answer to the objection. Besides, the judgment 
not only decreed the land to be the property of the plaintiffs, but condemned 
the defendant, of whom Hodge was one, to pay the costs. 

We are asked to remand the cause for further proceedings, should we re- 
verse the judgment. This the court might perhaps, in its discretion, grant, if 
the case were one of an informality of a citation duly served. But here there 
is an utter absence of legal service. 

When a judgment has been rendered without citation, the party aggrieved is 
not restricted to an action of nullity, but may be relieved on appeal. C. P. 
608, 609. 

It is, therefore, ordered that, the judgment of the court below be annulled, 
and that the petition be dismissed, the plaintiff paying the costs in both courts ; 
and their rights of action, if any they have, being reserved. 
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Livaupais v. LIvavupals. 


An opposition by a third person will not lie, where the opponent claims to be paid by pref. 
erence out of the proceeds of property sold under a fi. fa. in a suit between others, 
bat alleges, at the sametime, the nullity of the judgment under which the sale was 
made. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. The 
plaintiff having obtained a judgment against the defendant, and caused 
certain property to be sold undera fi. fa., one Thomas, a third person, filed an 
opposition, alleging that he was a judgment creditor of the defendant for a cer- 
tain amount; and that he is entitled to be paid in preference to the plaintiff, out of 
the proceeds of the property sold, on the grounds : first, that the judgment on 
“which the plaintiff issued her execution was illegally obtained; secondly, that 
it was founded on promissory notes, the payment of which could not be legally 
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enforced against the defendant, nor against his property; thirdly, because 
neither the said judgment, nor the mortgage resulting from its being recorded, 
can in any way prejudice the rights of the opponent. The plaintiff excepted to 
this opposition and prayed for its dismissal, on the grounds: 1. Because a 
third oppisition can only take place where the opponent alleges that he is the 
owner of the property seized, or that he has a privilege on the proceeds there- 
of; and neither of these positions is assumed by the apponent. 2. Because, 
should the opposition be admissible, the grounds upon which it is founded are 
so vague and indefinite that the plaintiff cannot have come prepared to rebut 
the evidence, which it might suit the opponent to offer im support of his loose 
allegations. 

The judgment of the lower court was iu these words: 

‘A third opposition is allowed but in two cases: Ist. Where the third 
opponent is the owner of the thing seized. 2d. Where he hasa privilege on it. 
C. P. arts. 397, 401. A third opposition based on a superiority of privilege neces- 
sarily implies eithera competition between valid subsisting privileges, or an asser- 
tion of a preference for a privileged debt over a mere ordinary devt. In such cases 
the third opposition admits the legality of the sale which has taken place, since its 
object is to carry off the proceeds of the sale; and the whole issue, after the 
third opponent has proved his claim, is, as to the rank of the claims. In this 
case the third opposition denies that Mrs. de Livaudais has either a privileged 
claim or a claim of any kind against the defendant Octave de Livaudais; in 
other words, it virtually alleges the utter nullity of her judgment so far as re- 
gards the third opponent; there is, therefore, no question of rank presented, 
and the legal grounds of a third opposition are wanting. Besides, if the judg- 
ment is a mere nullity as regards the third opponent, and it is on that ground 
alone that he could attack it in a direct revocatory action, can he be allowed at 
the same time to affirm it for his own benefit, by taking the proceeds of the sale 
which the judgment alone authorized? I thiak not. In that respect the po- 
sition of the third opponent in this case involves a contradiction. The judg- 
ment must stand, with all its legal consequences, in favor of the holder, until it 
is set aside; and that cannot be done by a third opposition, for the reasons al- 
ready stated. Let the third opposition be dismissed with costs ; reserving to the 
third opponent all his rights, ifany he have, to be prosecuted according to law.” 
The opponent Thomas appealed. 

Legardeur, for the plaintiff. Maurian and Lambert, for the appellant. The 
judgment of the court was pronounced by 

Kine, J. The judgment in this case is affirmed, for the reasons assigned by 
the district judge, with costs. 


StavucuHTer v. McRae et al. 


Where a purchaser does not obtain such an article as he had a right to suppose that he was 
baying, and the inferiority is of a latent character, though there be no fraud on the part of 
the vendor, the purchaser will be entitled to indemnity to the full extent of the difference 

' between the value, at the time of the sale, of such an article as he had aright to suppose 
he was buying, and the value of such an article as he got. 


gaa from the Fourth District Court of New Orleans, Strawbridge, J. 
Micou, for the appellant. Kendall and Howard, for the defendants. The 
judgment of the court was pronounced by 
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Surpett, J. It is clear, under the evidence, that the purchaser did not get 
such an article as he had a right to suppose he was buying, and, as the inferior- 
ity was of a latent character, the internal parts of the bales being inferior to 
those that were accessible upon the usual examination, we have no hesi- 
tation in saying that the defendants are bound to restore a part of the price. 
The amount awarded by the jury indicates that they did not attribute fraud to 
the sellers, and we will give them the benefit of the conclusion. But even then 
the verdict does not appear to ussufficient. The plaintiff should be indemnifi- 


_ ed to the full extent of the difference betweep the value at the time of the sale 


of such an article as he had a right to suppose he was buying, and the value of 
such an article as he got. 

It is therefore, decreed, that, the judgment be so amended as that the plain- 
tiff recover the sum of $525, instead of the sum of $330; and that the defend- 
ants pay the costs of this appeal. 





NEtson v. ConnER et al. 


A partnership creditor cannot seize under a fi. fa. the interest of any individual part- 
ner in the partnership; he must seize the assets of the partnership. 


PPEAL from the Commercial Court of New Orleans, Watts,J. Elmore 
and W. W. King, for the appellant. Roselius, contra. On the first hear- 
ing of this case, the following opinion of the court was pronounced by 

Survett, J. Nelson had obtained a judgment against Conner, Gridley § Co., 
which he transferred, with subrogation, to Thornton Lawson. The transferee 
issued execution against the defendants, and seized under it all the right, title 
and interest of Whitehead, one of the defendants, in and to the commercial 
firm of Conner, Gridley § Co. Thereupon Whitehead obtained an injunction 
arresting further proceeedings upon the writ, upon two grounds: first, that 
the judgment had been paid, with the funds of the firm, by Conner, one of the 
solidary debtors, who, for the purpose of defrauding Whitehead, his partner, 
had induced Nelson to give a receipt for the amount of the judgment in Law- 
son’s name, and subrogate Lawson to his rights as a judgment creditor; 
secondly, that the interest of Whitehead in the partnership could not be 
legally seized, the judgment being against the partnership itself, and for a part- 
nership debt. 

I. To establish the fraudulent combination between Conner & Lawson, 
Whitehead, the plaintiff in injunction, propounded interrogatories to Lawson ; 
his answers were offered by the plaintiff in injunction, and are the only evi- 
dence presented by the record. These answers explicitly negative the allega- 
gations of Whitehead. They show that Lawson paid for the judgment trans- 
ferred to him by Nelson, with his own money; though it appears that a portion 
of this money used by Lawson in the purchase of the judgment was received 
from Conner, on account of the proceeds of certain cotton which Lawson had 
shipped to Conner, who was his factor. Conner individually, and notas a mem- 
ber of the firm of Conner, Gridley § Co., whose partnership affairs were long 
before under judicial liquidation, had become the factor of Lawson, and was 
bound to pay over to Lawson the proceeds of his crop thus placed in the factor’s 
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hands; and this duty was not affected by a knowledge on the part of Conner of 
its contemplated application by Lawson, who was the master of his own funds, 
and of the judgment thus purchsed with them. 

II. Lawson, as the judgment creditor of Conner, Gridley § Co., hada right 
to prosecute his execution agaiust any member of that firm, they being bound to 
him in solido. In the exercise of that right it was lawful for him, if property 


was not poiuted out to him by Whitehead, pursuant to art. 646 of the Code of — 


Practice, to seize any property of his debtor. The interest of a partner in # 
commercial firm may be seized under execution (Civil Code, 2794), and the fact 
that the firm itself is liable for the debt does not appear to us as debarring thie 
creditor from such a seizure. It is besides proper to remark that, it appears 
from previous proceedings in this case, that the assets of the firm of Conner, 
Gridley & Co. had been placed under the charge of a receiver by an order of 
the District Court, and when the original owner of this judgment had previ- 
ously levied upon the funds of the partnership in the custody of the District 
Court, where the receiver had deposited them, the seizure was declared inop- 
erative. See the case of Nelson v. Conner, 6 Rob. p. 339. We are therefore 
of opinion that there is error in the judgment of the court below, perpetuating: 
the injunetion. 


On a RE-HEARING. 


ILE judgment of the court was pronounced by 
Rost, J. The additional argument of the plaintiff’s counsel in this ¢ase, 
and a more thorough investigation of the question it involves, have satisfied us 
that we were in error. 

A creditor should never be permitted to seize the right of his debtor to a 
thing, when he can seize the thing itself. Such a power instead of advancing the 
cause of jastice, would exclusively tend to spéculation and oppression. It is not a 
a sufficient answer to this objection to say that, in the present case, the thing 
itself, namely, the partnership property, is locked up from seizure by the receiv- 
ership, under the order of the First District Court, as was considered in the 
case between the same parties inG Rob. 339. It the law has taken charge of 
the fund, and is administering it for the phintiff’s benefit, it is giving him his 
remedy in another form ; and therefore he ought not to complain. 

We have sought in vain in the jurisprudence of other countries for authorities 
in support of this proceeding. In England, the rule that a separate creditor of 
a partner may seize his interest in the partnership, appears to be substantially 
the same as that contained in art. 2794 of the Civil Code. But we, have been 
unable to find any case recognizing the right of a creditor of the partnership to 
make such a seizure. Wordsworth, on Joint Stock Companies, nos. 280, 287. 
Law Library, vol. 29. 

The interest of each partner in the joint concern, whatever it be, must be 
made up of the assets of the partnership. Those assets, when not under a 
general course of administration for the benefit of all the creditors, may be 
seized by those who have judgments. This remedy is ample, and we are sat- 
isfied that the law contemplates no other. 

It is decreed thatthe judgment of the court below be reversed, so far as it goes 
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to sustain the ground of payment pleaded in the injunction, and be affirmed so fur 
as it enjoins the plaintiff from selling under execution, on his judgment against 
Conner, Gridley & Co., the interest of William Whitehead in said firm; the 
appellee paying the costs of this appeal. 





CAMPBELL v. NICHOLSON et al 


An action for a balance due on a written contract between certain physicians, as proprietors 
of an infirmary, and acommittee of an unincorporated association, by which the former 
undertook tu “ receive in their infirmary and to furnish medical treatment and all necessa- 
ry medicaments and nurses to all persons who may be sent to the infirmary by the associa- 
tion, for a certain sum each day, the arrangement to continue in force for three years,” is 
prescribed under arts. 3499, 3503 of the Civil Code. The debt due under such a contract is 
not comprehended within the exception contained in the last clauses of arts. 3500, 3503 of 

the Code. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 

This is an action against Nicholson, Gardiner and Waters, on a written 
agreement signed by Gardiner, Nicholson, the plaintiff, and J. M. Mackie. By 
this contract Nicholson and Gardiner, describing themselves as ‘a committee 
appointed for that purpose by the New Orleans Samaritan Society,” engaged 
Campbell and Mackie, then proprietors of the Circus Street Infirmary, to re- 
ceive such patients as might be sent to their infirmary by the society, and to 
treat them in that establishment,for a compensation fixed by the agreement. In 
a previous action on this contract it was determined, that thescredit was not 
given by Campbell and Mackie to the persons who signed the contract indivi- 
dually, butto the members of the Samaritan Society, whoever they might be. 
See 12 Rob. p. 428. The present action was instituted, in consequence of that 
decision, against Nicholson, Gardiner and Waters, as known members of the 
society. Their membership was admitted. Waters pleaded his discharge in 
bankruptcy. Nicholson and Gardiner answered, denying all the allegations in 
the petition. They averred that, if indebted at all to pleintiff, which they 
deny, that they are only indebted to him $13 15 each, as members of the Sa- 
maritan Society, which they allege to have been composed of a number of 
individuals, whose names are set forth. The sum of $13 15 is alleged to have — 
been deposited in court; and they pray for dismissal of the suit with costs. 
The plaintiff, in a supplemental petition, prayed that the persons so named as 
members might be cited, and, ifit should be proved by the defendants that they 
were’ members of the Samaritan Society, that judgment might be rendered 
against them for their proportions of the debt sued for. : 

Nicholson and Gardiner subsequently pleaded the prescriptions of one and 
three years. This exception was sustained, and the plaintiff appealed. 


Robinson, for the appellant. Astothe plea of prescription: It is contended 
that the claim is prescribed by arts. 3499, 3503 of the Civil Code. Art. 3499 
declares that ** the actions of innkeepers and such others, (in the french trans- 
lation ‘celle des hoteliers, aubergistes et traiteurs”), on account of lodging and 
board which they furnish, are prescribed by one year.” 

Art. 3503 is in these words: * The action for arrearages of rent-charge, an- 
nuities and alimony, or for the hire of moveables or immovables; that for the 
payment of money lent; for the salaries of overseers, clerks, secretaries and 
teachers of the sciences, for lessons by the year or quarter; that of phy- 
sicians, surgeons and apothecaries, for visits, operations and medicines; that 
of parish judges, sherifis, clerks and attorneys, for their fees and emoluments 
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are prescribed by three years, unless there be an account acknowledged, a note 
or bond given, or an action commenced before thattime.” The french transla- 
tion of this article is: ** L’action en paiement des arrérages de rentes perpé- 
tuelles ou viagéres, etc.; celle des médecins, chirurgiens, apothécaires, pour 
leurs visites, opérations et médicaments, se prescrivent par trois ans, & moins 
qu’il n’y ait compte arrété, billet, obligation, ou demande intentée en justice 
avant ce terme.” 

The judge below erred in considering the plaintiff’s action prescribed, under 
these articles. It is only prescribed by ten years, under art. 3508. The claim 
of the proprietors of the Circus Street Infirmary, is certainly not that of inn- 
keepers—hételiers, aubergistes, ou traiteurs, in the sense of art. 3499; nor is it 
that of * physicians, surgeons, or apothecaries, for visits, operations and mede- 
cines,” within the meaning of art. 3503, which relates to physicians and apoth- 
ecaries bills, for services rendered or medicines furnished, in ordinary practice, 
attested by no written evidence. This article is limited, both by its spirit and 
letter, to accounts for visits and operations performed by physicians, or sur- 
geons, or medicines furnished by apothecaries ; and relates evidently to such 
services as can only be legally rendered by licensed physicians or surgeons, or 
to such things as can only be sold by licensed apothecaries. But the contract 
sued on is one which might have been entered into by any individual who 
happened to be the proprietor of an infirmary, employing at a salary the neces- 
sary physicians, &c. But assuming that articles 3499 and 3503. either or both, 
would apply to the claim sued on under any circumstances, still the Code ex- 
- pressly declares that neither apply to an action on a written contract. Article 
3500 provides that the prescription established by the preceding art. (3499) 
‘ceases from the time when there has been an account acknowledged, a note 
or bond, or a suit instituted”—in the french text, ‘‘lorsqu’il y a eu compte 
arrété, billet ou obligation, ou citation en justice.” Art. 3503 declares that the 
actions enumerated in it, *‘are prescribed by three years, unless there be an 
account acknowledged, a note or bond given, or an action commenced before 
thattime.” In the french text, “A moins qu’il n’y ait compte arrété, billet, 
obligation, ou demande intentée en justice avant ce terme.” The court of the 
first instance was of opinion that the ‘* account acknowledged, note or bond” — 
“compte arrété, billet ou obligation,” necessary to take the claim out of this 
prescription brevis temporis, must be “a written acknowledgment after the debt 
becomes due—that a written contract before, can have no influence on it. This 
idea is unsupported either by the text of the Code, by reason, or authority. 
Pothier, Obligations, no. 711, incommenting on the prescriptions applicable to 
the claims of physicians, surgeons, &c., as established by the Ordinance of 
1673, the language of which is identical with ‘that of our Code, says: * Ces 
prescriptions de six mois et d’un ati n’ont pas lieu, lorsque la créance est établie 
par quelque acte par écrit, soit par-devant notaire, soit sous signature privée; 
tels que sont une obligation du débiteur par acte par-devant notaire, ou une 
promesse sous signature privée, ou enfin un arrété de compte au bas d’un mé- 
moire qui contient les fournitures, ou sur Je journal d’un marchand, arrété et 
signé par le débiteur; c’est le sens de ces termes de l'article 9, du tit. 1, de 
l!Ordonnance de 1673: * Voulons le contenu avoir lieu, si ce n’est qu'avant l'an- 
née et les six mois, il y eut un compte arrété, cédule, obligation ou contrat.’ 
En ce cas, Ja créance n'est sujette qu’a Ja prescription de trente ans.” Trop- 
long, Prescription, vol. 2, no. 943, in commenting on arts. 2271, 2272 of the 
Code Napoléon, from which arts. 3499, 3503 of our Code have been taken, 
says: * Elles ont pour but d’éteindre des actions qui ne sont fondées sur ancum 
titre écrit. (Bourjon, t. 2, p. 577. ee deia section 4.) Ona pensé que 
14 00 les conventions étaient verbales, et od le paiement se faisait d’habitude de 
la main a la main et sans retard, c’était se conformer a la marche ordinaire des 
choses que de supposer que l’obligation avait éte acquitt6e aprés un certain 
temps. Ona donc admis une presomption de paiement qui sort du droit com- 
mun,” Again, in commenting on the same article (no. 989), he says: * Ii suit 
de 14 qu’aucune des prescriptions dont nous avons vu la nomenclature dens les 
articles 2271, 2272, n’aurait lieu si les parties avaient traité par écrit. Carla pré- 
somption de paiement sur laquelle elles reposent n'est admissible qu'autant que 
laction personnelle qu’elles tendent a combattre, n’est fondée sur aucun titre. 
(Bourjon, t. 2,410).” The prescriptions established by arts. 2271, 2272 of the 
Code Napoléon, says Duranton, vol. 21, no. 402, * sont spécialement fondées 
sur la présomption de paiement, présomption qui résulte du besoin ordinaire. 
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ment pressant que les créanciers de cette classe ont d’étre promptement payés, 
de Vhabitude dens laquelle on est d’acquitter ces dettes sans un long retard, et 
méme sans exiger de quittance, &c. * Sunt introducte,’ dit Dumoulin dans 
son traité De Usuris, ‘ in favorem debitorum qui sine instrumento et testibus, ut 
fit, solverunt, et precipue heredum eorum.’” 

' Hl. D. Ogden, for the defendants. The principle established by Troplong, 
in no. 989, is based on article 2274 of the Code Napoléon, which is the same as 
article 3500 of our Code. Article 3500 does not apply to article 3503, for it 
expressly says, ‘in the cases mentioned in the preceding article ;” and, there- 
fore, cannot be made to embrace the subsequent articles. 

Admitting, for the sake of argument, that the authority cited is applicable to 
article 3499, how can it be ascertained what portion of the amount to be paid for 
each and every patient per diem, is due for board and lodging ?_ But the words, 
“si les parties avaieut traité par écrit” mean, if the parties had made a written 
contract, full, explicit, and whiclhi could, of itself, have made proof of the debt, as 
if, for instance, the contract sued on was, to receive a given number of patients 
fora giventime No. 989 cannot be made to extend to the present case, where 
the proof of the claim must unavoidably rest on parol evidence. 

e action of physicians, surgeons, and apothecaries, for visits, operations, 
and medicines, is prescribed by three years. C@. C. 3503 

A. N. Ogden, on the same side. 

The judgment of the court was pronounced by 

Rost, J. This is anaction against the defendants as members of the New 
Orleans Samaritan Society, for a balance of account due the plaintiff by the 
society, before its dissolution. The defendants, Nicholson and Gardiner, acting 
sa committee appointed for that purpose by the society, entered into an 
agreement in writing with Dys. Mackie and Campbell, then proprietors of an 
infirmary, by which the latter were to receive such patients as might be sent to 

them by the society, to board them, furnish them with medicines, and also me- 
dical and other attendance, for a compensation fixed by the agreement. The 
society sent a large number of sick to the infirmary, and subsequently dissolved 
itself, without paying the debt thus incurred. In an action against the mem- 
bers of the committee personally, the late Supreme Court held that the credit 
was not given to the persons who signed the contract, but to the members of the 
society, whoever they might be. 12 Rob. p.28. The present action was in- 
stituted in consequence of that decision. The defeudants pleaded the prescrip- 
tion of one year for the board, and that of three years for the medical services 
and the medicines furnished, under arts. 3499 and 3508 of the Civil Code. 
This exception having been sustained, the plaintiff appealed. It is proper to 
state that the plaintiff is now subrogated to the right of Dr. Mackie, under the 
coptract. 

The counsel for the appellant contends that, as the advances were made and 
the services rendered by hisclient under a previous written contract, the pre- 
scriptions pleaded do not affect his claim, and that he is clearly within the ex- 
ception in the french text of arts. 3500 and 3503 of the Civil Code—* 4 moins 
qu'il n’y ait compte arrété, billet, obligation, ou demande intentée en justice, 
avant ce terme.” He has referred us to a french ordinance passed in the year 
1673, making analogous dispositions, to arts. 2271, 2272 of the Napoléon Code, 
taken from that ordinance, and also to several french commentators who are of 
opinion that this.class of prescriptions does not attach when the claim is based 
on a written title, either public or private. Pothier, Objig. no. 711. Trop- 
Jong, Presc. vol. 2, nos. 943, 989. 

The argument assumes thet the language of the french ordinance is identi- 
gal with that of our Code, and in this Jies the error. The words of the ordi- 


- pance are: + Voulons le contenu avoig lieu, si ce n'est qu’avant l'année et les 
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six mois, il y eut un compte arrété, cédule, obligation ou contrat.” Cédule, in CAMPBELL 
the jurisprudence of France, is the technical name of an act under private yicyotson, 


signature. Obligation, when opposed to cédule, means, in that jurisprudence, 
a notarial act. After these two words, the word contrat was surplusage, and 
was, on that account, omitted in the art. of the Nap. Code, which retained the 
words cédule and obligation without any change of meaning. There can be no 
difference of opinion as to the correctness of the views entertained by the 
french commentators on the text of their law. Rogron, Code Civil Expliqué, 
art. 2274 notes. 


It may be that our Jaw-givers imitated the french ordinance, but they surely 


did not copy it. The Code of 1808, page 488, art. 77, provided that those pre- 


scriptions should apply, ‘* unless a settlement has taken place, a note given, or 
an action be pending before a court of justice ;"’ thus manifestly changing the 
meaning of the word obligation in the french ordinance, from a notarial con- 
tract to a promissory note. It has been the unanimous opinion of the bench 
and the bar that these prescriptions attached in all cases, unless there had been 
an account acknowledged, a note given for the amount due, or a suit instituted 
to recover it. and the article cited will bear no other interpretation. In the case 
of Depas v. Riez, 2 Annual, p. 30, we had occasion to notice a similar change 
in the legal meaning of words, made by our Code, in the definition of donations 
mortis causd. 

The only alteration made in the article of the Code of 1808 by that of 1825, 
consists in the insertion of the words “or bond” after the word ‘*nole,” so as 
to read: **it only ceases from the time when there has been an acconnt ac- 
knowledged, a note or bond, or a suit instituted.” The plaintiff can derive no 
benefit from this alteration: and the fact that these short prescriptions are ex- 
teuded by the new Code to loans of money and to all claims payable by the year, 
or at shorter regular periods, except interest, whether those claims rest or not 
on written contracts, is utterly inconsistent with the reasons given by the french 
commentators, in support of the distinction contended for. A note given for 
money lent, comes within the exception in the rule, and is subject only to the 
prescription provided for that cliss of instruments. But a written agreement 
for a loan of money, entered into before the loan was actually made, would not, 
as the plaintiff’s counsel supposes, arrest the prescription of three years. 

On the other ground taken by the appellant, that arts. 3499 and 3503 are not 
applicable to him, the judgment is clearly right. Those articles embrace all 


persons within their categories, who make it a business to give their labor, their 


art, or their supplies, for an adequate compensation, and with a view to profit. 

We have reluctantly come to the conclusion that the judgment should be 
affirmed. The defendants have availed themselves of the indulgence of the 
plaintiff to defeat his just rights, thus leaving him the only real, though unwill~ 
ing, Samaritan. 

We cannot refrain from saying that, although the defendants are legally re- 
leased, there is, in our opinion, a strong moral obligation to seek out the solvent 
members of the association, and raise a contribution fer the payment of the 
plaintiff's clgim. Judgment affirmed. 
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Lar et al. v. BuLuarp et al. 


One in the employment of a merchant, whose compensation depends on the profits of the 
business, and who, if nothing is made. is to receive nothing, and who is shown on several 
occasions, to have held himself out as a partner, will be responsible as such to third persons, 
though, as between themselves, the parties never intended to create a partnership. 

Partners have a. community of interest in.every part as well as in the whole of the partner- 
ship effects ; and, therefore, a sheriff can only make an effectual seizure of the undivided 
interest of a partner, and preserve it to abide the result of the suit, by taking actual posses- 
sion of the entire property attached. 

Merchandize sold on a credit, for the price of which the notes of the purchaser had been re- 
ceived, or contracted to be sold for cash, where the price had not been actually paid, while 
still in the passession of the vendors, is liable to attachment for these debts. C.C. 1917. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Halsey and Hoffman, for the plaintiffs. Bonford, for the appellants. 
The opinion of the court was pronounced by 

Kine, J. The plaintiffs instituted this suit on two promissory notes, of 
which C. K. Bullard was the maker. They alleged that C. A. Bullard was 
* a partner of the firm of C. K. Bullard, that the notes were given for the busi- 
ness of the partnership, and prayed for a judgment, in solido, against both of 
the defendants. Ina supplemental petition the plaintiffs alleged that the de- 
fendants were about to leave the State permanently, and on that ground obtained 
an attachment, which was executed by the seizure of a stock of merchandize 
and other effects in the possession of C. A. Bullard & Co., which firm was 
composed of C. A. Bullard and F.M. Granger. C. A. Bullard, in aseparate 
answer, denied that he was ever a partner of C. K. Bullard, or indebted to the 
plaintiffs. The firm of C. A. Bullard & Co. intervened in this suit, and al- 
leged that they were the owners of the greater part of the merchandize 
attached, which they prayed should be restored to them. To this intervention 
the plaintiffs answered that, the intervenors held the property attached under a 
transfer from C. K. Bullard, which was fraudulent and simulated, and intend- 
ed to protect the property of C. K. Bullard from the pursuit of his creditors. 
R. Williams and J. Me Fall also intervened, claiming each a part of the mer- 
chandise attached, alleging that they had purchased the goods by them claimed 
prior to the sheriff's levy. C. B. Bullard likewise intervened, and prayed for 
a judgment, with a privilege, for a sum alleged to be due for his salary, as clerk 
of C. A. Bullard & Co, There were other interventions to which it is un- 
necessary to refer, as no questions in relation to them arise. The judge below 
held C. A. Bullard to be liable to the plaintiffs asa partner of C. K. Bullard, 
and rendered a judgment against those parties, in solido, for the amount of the 
notes. He decreed the sale from C. K. Bullard to C. A. Bullard & Co. to be 
valid, and maintained the attachment as to C. A. Bullard, but dissolved it as far 
as it affected the interest of F. M. Granger in the merchandize seized. The 
interventionsof Williams and McFall were dismissed, and a sum of $90 decreed 
to C. B. Bullard with a privilege. From this judgment C. A. Bullard & Co., 

Williams and McFall and C. B. Bullard have appealed. 
We think that the district judge did not err in determining C. A. Bullard 
to be liable as a partner of C. K. Bullard. At the date of the notes he was in 
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the employment of C. K. Bullard, with no fixed salary. His compensation 
depended on the profits; if none were made, he was to receive nothing. Be- 
sides this participation in the nett profits on several occasions, he held himself 
out as a partner, and thus clearly rendered himself liable. Story on Partner- 
ship. The evidence, however, satisfies our minds, that C. A. Bullard owned 
no part of the stock in trade of the firm of C. K. Bullard, and had no interest 
whatever therein, further than to receive a part of the profits realized, as a com 
pensation for his services. As between themselves, we think that the parties 
intended to create no partnership. The transfer, therefore, from C. K. to C. A. 
Bullard & Co., must be considered as though it had been made to entire stran- 
gers. The evidence, in our opinion, establishes the reality and good faith of 
the sale, That sale was made prior to the commencement of these procee- 
dings. C. K. Bullard had, therefore, previous to the attachment, been divest- 
ed of his ownership, and had no attachable interest in the merchandize. But 
the share of C. A. Bullard in this property, which belonged to a firm of which 
he was a partner, was subject to seizure in satisfaction of his separate debt due 
to the plaintiffs. It is now urged that only the interest of C. A. Bullard in the 
firm of which he was a member was subject to attachment, and not the property 
of the firm. 

We understand the judgment of the court below only to maintain the attach- 
ment for the share of C. A. Bullard. No more could have been legally attached 
or sold. But the parties have a community of interest in every part, as well as 
in the whole, of the partnershipeffects. The sheriff, therefore, can only make 
an effectual seizure of the undivided interest of a partner, and preserve it to 
abide the result of the suit, by taking actual possession, as was done in the 
present instance, of the entire property attached, which he holds jointly with 
the other partners. C. C. art. 2394. 4 Mart. N.S. 185. Story on Partner- 
ship, no. 261, et seq. 

The interventions of Williams and of McFall were correctly dismissed. 
The evidence shows that the articles claimed by them had not been delivered, 
at the date of the seizure, and while they continued in the possession of the ven- 
dors they were subject to attachnfent for the debts of the latter.* C. C. art. 1917. 

The evidence fully sustains the judgment of the district judge in relation to 
the claims of C, A. Bullard. 





Same CasE—On a RE-HEARING. 


HE judgment of the court was prononnced by 

Kine, J. The principal question at issue in this cause is the reality of 
and good faith of a sale of a quantity of merchandize, which sale the plaintiffs 
allege to be fraudulent. Our first examination brought us to the conclusion that 
the judgment of the inferior court was supported by the law and the evidence. 
Involving, as the cause does, a question of fraud in acommercial transaction, 
the proof of which, if it exists, depends upon numerous facts disclosed by wit~- 
nesses, we have, upon further consideration, thought that the most appropriate 





* The sold to Williams were on a credit, and his note received for the : 
those to cFall were to have been paid for in cash, but no payment had been made at the 
date of the attachment. R. 
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forum for the tria! of the issues presented would be a jury of merchants ; and 
that the ends of justice would be best promoted by remanding the cause for 
the purpose of enabling the parties, if so disposed, to submit it toa jury thus 
composed. 

- It is, therefore, ordered that, the judgment of the District Court be reversed ; 
and that the cause be remanded for a new trial, the appellees paying the costs of 


this appeal. 


PARA ARR RR RS 


Stewart v. Sow tes et al. 
> 


Though a written contract may be necessary to establish a partnership in the ownership of 
slaves as between the partners themselves (C. C. 2807), parol evidence will be admissible 
in favor of a third person ¢harging a partnership interest, and a fraud committed by one of 
the partners for the benefit of his associates. 

A purchaser who sues to réscind the sale of a slave on the ground of fraud, will not be estop. 
ped by the written act of sale made in the name of one party alone, from showing the in. 
terest of other parties. 

The Code having provided (arts. 3523, 3524) that, where the seller knows of the vice of the 
thing sold and omits to declare it, an action of redhibition may be commenced st any time, 
provided a year have not elapsed since the discovery of the vice, and that the discovery is 
not to be presumed but must be proved by the seller, an allegation by a plaintiff in a 
redbibitory action instituted on the 30th of March, that the slave ran away from him on 
the 16th of March of the preceding year, will not relieve the defendant from the ncessity of 
proving the time of the discovery of the vice. The fact that the slave ranaway on the day 
mentioned in the petition, does not necessarily involve the knowledge of the pre-existence 
of the vice, which forms the basis of the action. C.C. 2505. 

In an action against a vendor to rescind the sale of a slave on account of the vice of running 
away, and for damages, though it be proved that defendant knew of the redhibitory vice 
and omitted to declare it, plaintiff can only recover such damages as would, at the time of 
defendants’ refusal to restore the price, have indemnified him, that is, the price with interest, 
the expense of advertizing the elopement and the costs of the act of sale ; he cannot recover 
fees paid to counsel for instituting the redhibitory action. The expenditure for fees of coun- 
sel was the result of the refusal to restore the price. It was not such an immediate aud 
direct consequence of the breach of the contract, as is contemplated by arts. 2525, 1928 of 
the Code. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Bradford, for the plaintiff. Preston, for the appellants. The judgment 

of the court was pronounced by 
Suet, J. This suit was instituted to recover from the defendants the 
price of a slave, purchased under full warranties, by the plaintiff from Glasgow, 
in January, 1845, and who ran away on the 16th March, 1845. The petition 
charges that the defendants combihed with Glasgow, for the purpose of deceiv- 
ing and defrauding the purahaser; that they knew the slave was an habitual 
runaway, and deceived the plaintiff by false representations as to his place of 
birth and former ownership; that the sale, though made in the name of 
Glasgow, was made by the procurement, and for the account of the defend- 
ants; that they are bound by the representations and warranties contained in 
the act, and responsible for the price and damages. The district judge was of 
opinion that the allegations of the plaintiff were sustained by the evidence, and 
in that opinion we concur. Our attention will, therefore, only be addressed to 
the questions of law presented in the argument of the defendants’ counsel}. 
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The defendants objected to parol evidence to prove the existence of a part- 
nership interest in Sowles and Hite with Glasgow, upon the ground that a part- 
nership in slaves must be constituted in writing, under the 2807th article of the 
Code. However necessary a written contract might be to establish such a part- 
nership as to the partners inter se, we are of opinion that parol evidence was 
admissible in favor of a third person, charging a partnership interest and a fraud 
committed by ore of the partners, by the procurement, and for the benefit, of 
his associates; and for the same reason we are of opinion that, the plaintiff was 
not estopped from showing the interest of Sowles and Hite, by the deed of 
sale in which she contracted with Glasgow. alone, the party put forward by 
the defendants for the accomplishment of the fraudulent purpose. 

It is contended that the action is barred by preseription. The slave ran- 
away on the 16th March, 1845. On the 23d April, 1845, an action was brought 
against Glasgow, upon which judgment was rendered. During the prosecu- 
cution of that action the plaintiff discovered the connection of the present 
defendants with the matter, and brought the present suit, on the 30 Mareh, 
1846. Citation was served on the Ist April, 1846. In ordinary cases the 
redhibitory action must be brought within a year from the date of sale. C. C. 
2512. The same article, however, declares that, this limitation does not apply 
where the seller had knowledge of the vice. and neglected to declare it to the 
purchaser. Article 2523 defines the extent of the liability of the seller, who 
knows the vice of the thiog he sells, and omits to declare it; and the succeed- 
ing-article declares that; ‘ In this case the action for redhibition may be com- 
menced at any time, provided a year bas not elapsed since the discovery of the 
vice. This discovery is not to be presumed ; it must be proved by the seller.” 
The burden being thus thrown upon the seller to prove the discovery, the de- 
fendants contend that the proof was furnished by the plaintiff himself, by the 
allegation of her petition. The allegation was that, the slave ranaway “on or 
about the 16th March, 1845.” But the knowledge on the 16th March, 1845, of 
the fact that the slave ranaway on that day, does not necessarily involve the 
knowledge of the preexistence of the vice which is the basis of this action. To 
maintain the action of redhibition.the vice of which the purchaser complains 
must have existed before the sale. One of the vices which authorize the 
action in the case of slaves is, ‘‘the habit of running away.’ That a slave 
runs away to-day is not proof that he was formerly in the habit of rumning 
away. Reason would reject such a conclusion as inconsequent. The language 
of the Code is also opposed to it. Article 2505, indicates what shall be deem- 
ed sufficient evidence that a slave has the habit of running away: * The slave 
shall be considered as being in the habit of running away, when he shall have 
absented himself from his masters’ house twice for several days, or once for 
more than a month.” If the plaintiff in a redhibitory action should prove 
merely that, the slave he purchased ranaway once from his former master and 
was absent less thana mionth, he would not recover. A fortiori then, it would 
be improper to hold that the elopement of the slave in question from his mis- 
tress for the first time, at least until his absence had continued for a month, 
should affect her with the presumed knowledge of the pre-existence of the 
habit of running away. But, as we have already seen, the terms of the law 
are stringent; the injured vendee is carefully protected. The discovery is not 
to be presumed ; it must be proved by the seller. He has failed to establish 
the discovery of the vice a year before suit was brought, and the plea of pre- 
scription was, therefoe, properly disregarded. 
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- The judgment’of the court below included as damages a sum of $100, fees 
paid by the plaintiff to her counsel in the present case an! in the suit. against 
Glasgow. It is said in support of the judgment that, article 2523 declares that 
the seller who knows the vice of the thing sold and omits to declare it, is an- 
swerable to the buyer in damages, besides the restitution of the price and re- 
payment of the expenses. And the french text of this article is referred to as 
enunciating in very strong terms the extent of responsibibity, ** est tenu, outre 
la restitution du prix et le rembursement des frais, de tous dammages et in- 
terests euvers |’acheteur.” 

It cannot be supposed that the-mere omission of the seller to declare a vice 
known to him, was intended by the Code to impose a more onerous responsibil- 
ity than a fraudulent declaration made by the seller that the thing sold possess- 
es some quality which he knows it does not possess. But,in the latter case 
ar.icle 2525, refers us to the rules laid down under the title of ** conventional 
obligations.” Recurring to that portion of the Code we find it declared that: 
** when the inexecution of the contract has proceeded from fraud or bad faith, 
the debtor shall not only be liable to such damages as were or might have been 
foreseen at the time of making the contract, but also to such as are the imme- 
diate and direct consequence of the breach of that contract; but, even where 
there is fraud, the damages cannot exceed this. C. C. 1928. 

Although the law intends to punish the fraudulent vendor, it has neverthe- 
less fixed limits to the punishment, and has been unwilling to confide to courts 
or juries an uncontrolled discretion, which might be exercised in a spirit of 
vengeance, and run into oppression and injustice. Remote damages are, 
therefore, excluded, and the indemnity must be restricted to such as are by 
reasonable intendment the immediate and direct consequence of the fraud. 

It is true the counsel fees would not have been expended by the pluintiff, if 
this purchase had not been made; but the proximate cause of their expendi- 
tare was the refusal of the defendants to restore the price. Uutil the refusal. 
no counsel fees had been expended, nor were necessury. The plaintiff, upon 
his own showing, would have been indemnified up to the institution by suit 
against Glasgow, by the restoration of the price without interest, the expens- 
es incurred in advertizing the elopement, and the costs of the notarial act of 
sale. 

It is, therefore, decreed that the judgment of the court below be reduced 
from the sum of $762 85, tothe sum of $664 85, and that so reduced it be af- 
firmed ; the plaintiff paying the costs of this appeal. 


ne 





Jupson v. ConNoLty et al. 


An affidavit for an injunction, in these words: “M. J. (the petitioner), being duly sworn 
deposes, that facts stat-d in the f»regoing petition are true to the best of his knowledg 6 
and belief,” is insufficient for uncertainty. C.P. 304. The party will not be permitted to 
amend by inserting the article the before facts, the sense being complete without it, 
where nothing shows the omission to have been one of inadvertence, nor that the party in, 
tended to swear to all the facts stated in bis petition, nor to any specific fact. 


PPEAL from: the Fifth District Court of New Orleans, Buchanan, J. 
Hoffman and Halsey, for the appellant. Roselius and Schmidt, for the 
defendants. The judgment of the court was pronounced by 
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Kine, J. The plaintiff alleges that he is a creditor of the succession of 
Feliz Connolly, for a large sum, as the assignee of certain judgments; that the 
deceased left property of which the defeudants, Bridget and Sarah Connolly, 
claim to be the owners; that Bridget Connolly, has caused a part of 
the property to be seized under a judgment against Sarah Connolly, and is 
about to cause it to be sold; and that he apprehends that the defendants will 
dispose of the remaining property belonging to the succession, which they claim 
toown. He prays that the property be decreed to belong to the succession of 
the deceased, and subjected to the payment of its debts; and that the defen- 
dants be enjoined from selling any part of it, during the pendency of his suit. 
A motion was made to dissolve the injunction, on the ground that the oath of 
the plaintiff was insufficient. The motion prevailed, and the plaintiff has ap- 
peuled. 

The oath of the plaintiff is as follows: «+ Mills Judson, being duly sworn, 
deposes, that facts stated in the foregoing petition are true to the best of his 
knowledge and belief.” 

The judge, in our opinion, correctly concluded, that this oath, by reason of 
its uncertainty, was insufficient to authorize the injunction, and that he was not 
permitted to supply the definite article ** the” before the word facts, the sense 
of the sentence being complete without the addition. Nothing shows the 
omission to have been one of inadvertence, nor that the plaintiff intended to 
swear to all the facts stated in his petition, which are very numerous, or to any 
specific facts upon which he relied to maintain an injunction. C. P. art. 304. 


Judgment affirmed. 


RRA Ae An en nnn s Sennen 


Ex parte Lovis. 


A statu-liber may sue for bis liberty, unaided by a curator or other person. The appointment 
of a curator to a statu-liber is only necessary to preserve or administer property, given or 
devised to him after he has acquired the right to freedom at afuturetime. C.C. 193. 


PPEAL from the First District Court of New Orleans, McHenry, J. J. 
M. Wolfe, forthe appellant. Biron, contra. The judgment of the court 
was pronounced by 

Kine, J. Antoine G:néral, by his last will, directed his slave Louis to be 
liberated at the age of twenty-one years. Until that age he was left under 
the care of his executor, David Cousin, with an injunction upon the latter to 
cause the slave to be taughta trade. Louis lately presented a petition to the 
District Court representing, that the period for his emancipation had arrived ; 
that he was entitled to wages for the time that he remained in the service of 
Cousin, and to damages for ill treatment; and prayed for the appointment of a 
curator to take charge of his person and administer his property. An order 
was granted for the appointment of a curator, in conformity with this prayer. 
Cousin subsequently took a rule to show cause why the order should not be set 

aside. The rule was made absolute, and the pluintiff has appealed. 
No appointment of a curator was necessary to enable the plaintiff to main- 
tain an action for his liberty. The statu-liber is authorized to appear in court 
unaided, for that purpose. The law only contemplates the appointment of a 
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curator to the statu-liber, for the purpose of preserving and administering pro- 
perty given, or devised, to him, after he has acquired the future right to his 
freedom. C. C. art. 193. It is neither alleged nor shown that the petitioner 
has received a donation or bequest. and, we think, that the judge did aot err in 
rescinding the order. The question in relation te the petitioner’s right either to 

the damages or wages claimed, although discussed at bar, does not properly 
arise in the present litigation. It is understood to be at issue in another action 
now pending between the parties, and an expression of opinion in relation to it, 
at this time, would be premature, as we deem it unnetvessary to the decision of 
the igolated question presented. Judgment affirmed. 


Warp et al. ». WarrreE.p et al. 


‘The obligation of an agent, whose authority is limited by instractions, is, to adhere faithfully 
to those instructions. If he unnecessarily exceed his commission, or risk the effects of his 
principal without authority, he renders himself responsible to the latter for the conse- 
quences of his act. If loss ensue it is no defence that he intended the benefit of his prin. 
cipal. But subsequent assent, as between principal and agent, is equivalent to a previous 
authority ; hence where an agent has committed a breach of orders, and the principal 
with fall knowledge of all the circumstances, adopts his acts, even for a moment, he will 
be bound by them, and the agent discharged. Such assent need not be express; it may 
be inferred from the conduct of the’principal. 

Where a principal has employed a factor either to buy or to sell, and the factor, acting in good 
faith, has departed from his instructions, and has so informed his principal, the latter will be 
bound to notify the agent of his repudiation of the act, within a reasonable time after being 
informed of it, or be will be presumed to have adopted the transaction, and the loss, if any, 
will fall on him. 

Where a factor, to whom cotton had been consigned for sale in the city in which he resided, in 
consequence of low prices, ships it to a foreign market, and notifies his principal of the fact 
and of his motive for doing so, offering to him the alternative of taking the cotton at a valua- 
tion placed on it before shipping, or the chances of the foreign market ; and the latter, 
instead of replying at once, postponed his answer for several days, until, after the receipt 
of foreign news, he had ascertained that the shipment would prove unprofitable, when he 
notified the factor of his intention to take the price of the home valuation, the principal 
will be held to have assented to the shipment, and the Joss will fall upon hia. 


PPEAL from the Fourth District Court of New Orleans, Sirawbridge, J- 
The facts of this case are stated at length in the opinion delivered by 
Slidell, I. infrd. The judge of the District Court rendered a judgment in 
favor of the plaintiffs against 7. B. Warfield for the sum of $2643 33, with 
interest at five per cent a year, from 12 March, 1844, till paid, and costs; and 
in favor of Curneal for $159 21, with interest at five per cent, from 30 April, 
1844, with costs. The reasons for this judgment are stated by him, as follows: 
“This case involyes the application of a well settled principle of agency, 
which is simply this: That the acts of one or the other party, when disclosed 
to his correlative, should by promptly avowed or disowned. For authorities, in 
addition to those quoted from Story’s treatise on Agency, I refer to 3 Pit. Rep. 
69. 1 Brock. Rep. 86. It has often been recognized in our State decisions, 
See 4 La. 542. 11 La. 288. 16 La.51, 471. 18 La.18. And it is recog- 
nized in the textual provisions of our Code. Arts. 1811, 2958, 
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«+ That the act of shipping the cotten was unauthorized, there is no doubt; 
and there is as little, that defendants were not bound to accept either alternative 
propesed to them; but their defence is not placed on this ground, as they insist 
that they did elect to take the valuation made. The cotton was shipped on the 
7th March, the account made up on the 12th, advice of the whole forwarded 
on the 27th, and it is admitted to have been received at Bachelor’s Bend, Mis- 
sissippi, on or before the Sth of April by 7. B. Warfield, the acting partner. 
The answer, electing the valuation, was not madé until the 9th of May, and is 
dated at Cincinnati. Was this done within a reasonable time? I am of opinion 
that it was not. Ne explanation of their silence is offered, and, in the mean- 
time, the price of cotton had materially declined. {n the meantime a corres- 
pondence had taken place between plaintiffs and Carneal, one of the partners. 
He received information of what had been done. before the 23d of April, but 
did not make his election until the 30th, and then under very suspicious circum- 
stances, it being in proof that news from England, by the Acadia, showing a still 
greater decline, was received in Cincinnati on the 291h. But the account-car- 
rent furnished by plaintiff shows that, at a date not precisely fixed, but evi- 
dently made in a different writiag, and after the account had been closed on 
June Ist, his balance of $1640 46 was carried to his private account, apparently 
in pursuance of his letter of May 30th. This is, I think, a severance of the 
joint interest, and an acquiescence in his choice to take the valuation.” 

On a rule to show cause why a new trial should not be granted, the district 
judge assigned the following reasons for refusing it: 

‘«‘ The motion for a new trial is urged on the ground that plaintiffs themselves 
committed the first wrong, in omitting to inform defendants of their proceedings, 
from 7 March until the 27th, and, therefore, cannot complain of the defendants 
for takinga like liberty. This matter was urged on the trial, and I gave it full 
attention, but I did not notice it in the reasons for judgment as it appeared to be 
accounted for by the testimony of the plaintiffs’ clerk, whe deposed that during 
this time the regular packets had ceased running. The statement struck me as 
extraordinary, but when the evidence was closed and no proof offered by the 
adverse party, I did not feel at liberty, on my own knowledge that boats are 
departing for the cotton-shipping ports almost daily during a great portion of the 
year, to assume the fact, during those particular twenty days, in contradiction of 
the statement under oath of a credible witness. It was a matter of fact, and it 
was open to defendants to have shown the contrary. Had such neglect been 
clearly made out, I should not have deduced the consequences from it which the 
defendants do. 

“No doubt the plaintiffs were in duty bound to give prompt information of 
their doings, and the consequence would be, if they did not do so, aliability for 
all damage their principals niight sustain, but not an exemption of the defendants 
from all their duties or responsibilities, still less a compensation of the damage 
one sustained by that sustained by the opposite party, without regard to amount. 

Ward & Co. were, in this instanee, the party exposed to loss by delay. Had 
the cotton market fallen fifty per cent, or risen as much, defendants had the 
right to profit by the change, to throw the loss on plaintisls, or take the profits te 
themselves. But did it gwe to defendants the right, on their part, to hold a 
proposition in suspense until the full event was developed? {1 think it did not. 
When defendants received the letter of the 27th they might have replied: we 
disavow your act, and have nothing todo with your alternative; or as I have 
said, have availed themselves of the change in the market. But had they 
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returned for answer: we shall await the state of the market until the 9th of 
May, and then decide. Yet this, in effect. is the course lam urged to sanction.” 

The plaintiffs, as well as T. B. Warfield, one of the defendants, appealed 
from this jadgment. 

Prentiss and Finney, for the plaintiffs, cited 3 Cowen, 281. 4 Mason, 296. 
10 Pick. 326. 6 Wend. 103. 3 Peters, 69 

Josephs and W. Christy, for the defendants. 

The judgment of the court was pronouaced by 

Surveut, J. The plaintiffs are cotton factors ia New Orleans, and the de- 
fendants are owners of a plantation in Mississippi, which appears to have been 
under the superintendence of 7. B. Warfield. Carneal, one of the owners, 
resided at Cincinnati. The style of the planting partnership was, Warfield § Co. 

The object of this action is to hold the defendants for a loss upon a shipment 
of cotton to Liverpool. The cotton was shipped by the defendants to the plain- 
tiffs, with whom they were in account, for sale. Instead of selling at New 
Orleans they shipped it to Castellain & Co. of Liverpool, obtaining an advance 
from the New Orleans agents of thut house for the full market value at New 
Orleans, the nett proceeds of which advance, after deducting shipping charges, 
commission for advances, &c., were passed to the credit of the defendants. 

The shipment te Liverpoul was made on the 7th March, 1844; and on the 
27th March, the plaintiffs addressed to Warfield & Co., at the plantation, the 
following letter: 

** New Orleans, 27th March, 1844. 

“ Messrs. WarFietp & Co.— Dear Sirs: We held your cotton until the 7th 
instant, when we concluded it would be better to ship it to Liverpool, than to 
sellit here. The market was continually going down, and the heavy and in- 
creasiug stocks here and in New York, aad at all the other ports in the United 
States, forbid the hope of any advance, at least for monthstocome. Moreover, 
the speculation having ceased, the value of cotton here must be regulated by 
the Liverpool prices. We have no doubt your interest will be promoted by the 
shipment. We had the cotton valued by one of our best brokers, and, if you 
prefer not risking the shipment, we will pay you the valuation prices. We do 
not wish, however, to do so, as we have bought no cotton, and are averse to 
doing so. That we were right in making the shipment is proven by the fact 
that, all the lower qualities of cotton can be bought fully half a cent lower than 
the valuation puton yours. The shipment will reach Liverpool at a favorable - 
moment, and when the stocks will be extremely low in that market, and we 
hope for a good return from the consignment. 

** We obtained an advance to the full valuation of the cotton, with which you 
are credited; the advance amounted to $15,635 35. 364 bales Highlands 
mark, weighing 166,003 Ibs. ; 71 bales Oak Place, 31,981 Ibs. 

“« Weacted for you in this matter as we would have done for ourselves. The 

only regret we have on the subject is, that we did not sell in December, when 
prices were higher, or that we did not ship earlier. 
_ * No one, however, believed in the rapid decline of cotton, nor could any 
reflecting person have supposed, considering the weather we had in November, 
Décember, and January, the crops would turn out so large. Independent of 
the heavy bales, the crop will be beyond all expectation ; already over 1,500,000 
bales have been received, and there is yet to come to this port alone over 
100,000 more. 

** All have been deceived in regard to prices, and none more than you. We 
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trust, however, the measure adopted by us may bring the proceeds of your crop 
up to expectation. We send you a price current of the day, referring to which, 
We are, very truly, yours, 
Warp, Jonas & Co.” 

On the 12th April, 1844, a letter of similar import was addressed to Carneal, 
at Cincinnati. Itis admitted that the letter to Warfield & Co. was received by 
T. B. Warfield before the 5 April, 1844, and that to Carneal was received by 
him before the 23 April, 1544. The replies made by them were as follows : 

** Cincinnati, April 30th, 1844. 

“* Gentlemen: In your favor of the 12th instant, you say ‘our market con- 
tinued to go down so rapidly with no great hope of improvement, that we 
concluded to ship your crop to Liverpool, on the 7th of March. We had it 
valued by one of our best brokers. Although we are averse to owning any 
cotton, yet as we had not time to consult you, we give you the option of taking 
the valuation, or letting the shipment go on your own account.’ So far as I 
have interest in the crop, which you know is one-third, I take the valuation of 
the broker. The Warfields, owning the other two-thirds, must decide for 
themselves. Very truly, yours. 

T. D. Carngaw 
(Addressed) Messrs. Ward, Jonas & Co., New Orleans.” 
“ Cincinnati, May 9th, 1844. 

Messrs. Warp, Jonas & Co., New Orleans.—Gentlemen: We have deter- 
mined to take for our crop the broker's valuation, as furnished 7’. D. Carneal, 
and yield to you the advantages of the shipment to Liverpool. 

Taos. B. & W. J. Warriexp, 
by Taos. B. Warriexp. 

It appoars that, on the 28th April, the news per European steamer was re- 
ceived at Cincinnati, announcing a serious decline of cotton in Liverpool, and 
was published at large in the Cincinnati newspapers on the 29th. 

It is assumed in argnment by the defendants, and, we think, properly, that 
the original agency of the plaintiffs was limited to the sale of the consigned 
property in New Orleans. ‘ 

The priuciple is well settled that the obligation of an agent, whose authority 
is limited by instructions, is, to adhere faithfully to those instructions. If he 
unnecessarily exceed his commission, or risk his principal's effects without 
authority, he renders himself responsible to the principal for the consequences of 
his act. If loss ensue, it furnishes no defence to him that he intended the 
benefit of his principal. But while this general doctrine may be considered as 
unquestionable, there are other principles which are equally well settled in the 
law of agency. Subsequent assent, as between principal and agent, is equiva- 
lent to a previous authority; and hence where an agent has committed a breach 
of orders, and the principal, with full knowledge of all the consequences, adopts 
his acts, even fora moment, he will be bound by them, and the agent will be 
discharged. Nor it is necessary that such assent should be express. It may be 
inferred from the conduct of the principal. Hence the rule, so frequently acted 
upon by courts of justice, that is to be found embodied in all modern treatises, 
that, when the principal has employed his factor, either to buy or to sell, and 
the factor, acting in good faith, has departed from the instructions, and has so 
informed his principal, the principal is bound to notify his rejection within a 
reasonable time after intelligence received, otherwise, he will be presumed to 
have adopted the transaction, and the loss, if any, will fall on him. 
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' Avery pertinent illustration of this rule is found in the case of Prince v. 
Clark, 1 Barnwal} and Cresswell, 186. Prince shipped goods on board of an 
Indiaman, at London, bound te Calcutta, of whieh Clark was the captain, and 
Coffin the purser. He eonsigned the goods to them. and directed them to invest 
the proceeds in certain specified articles, or in bills at the exchange of the day. 
They sold the goods at Calcutta and invested the proceeds in sugar, which was 
not one of the articles specified in the mstructions, and informed their principal 
of the purchase by a letter, whicirhe received ov the 29th May. They alleged 
the rate of exchange, as the reasen of deviating from his instructions. They 
had no commereial establishment in England ; but, by a memorandum on a pro- 
missory note given by them to Prince, before they sailed for India, it appeared 
that one Leigh, of London, had acted as their agent in some insurance trans- 
wetions, and was the brother-in-law of Clark, a fact which the phainth¥ knew. 
On the 7th August, Prince notified Leigh that he would not accept the sugars, 
and advised him to insure them. Leigh declined to interfere, alleging that he 
had no knowledge of any transactions between the parties. The vessel in which 
the sugar was shipped was lost off the Cape of Goud Hope, in June, but the 
intelligence was not received in London, until the 26th August. Upon these 
facts it was held, in an action by Prince against Clark to recover the proceeds of 
the goods shipped to him, that the jury were warranted in finding that Prince 
had assented to the purchase of the sugar. There was a general verdict for the 
defendant, and Abbott, C. J., upon a motion by the plaintiff fora new trial, said, 
the plaintiff was not bound to aceept the sugar. It was his duty, however, to 
notify his rejection of it within a reasonable time after he received the intel- 
ligence of the purehase, if there was any person here to whom the notice 
could be given. The jury here found, upon the evidence submitted to them, 
that Leigh was a person to whom notice ought have been given, and that it was 
not given within a reasonable time. Bayley, J. said, the principal has no right 
to pause, and to wait the fluctuation of the market in order to ascertain whether the 
purchase is likely to be beneficial or prejudicial ; he is bound, if he dissents, to 
notify his determination within a reasonable time, provided be has an opportunity 
of doing so.” He thought it was the plaintiff's business to make inquiry whether 
Clark and Coffin had an agent in London, and that bis neglect to do so, for two 
months, was evidence to go to the jury to show that he acquiesced in the pur- 
chase of the sugar. Holroyd, J. thought that, the jury might fairly infer, from 
the facts of the case, that the plaintiff did once assent to take the cargo en his 
own account, or that he meant at least lo take the chance of the market. That 
they might presume that something had happened between the 2%h May 
and the 7th August, to alter the intentions which he had once formed. 

Now, in the present case, the plaintiffs appear to have acted in good faith, 
and with a desire to promote the interest of their principals ; and they informed 
Warfield, one of the partners, of what they had done, and of their motive for 
doing so. He gets this letter at least as early asthe Sth April, and makes no 
answer until the 9th May. Under the well settled rule it was his duty to an- 
swer in a reasonable time, and the question is, was this acting within a reason- 
able time. We do not feel disposed to say that we would be obliged to hold a 
planter to the same promptitude asa merchant. His situatfon, habits, and means 
of deliberation, are not the same. But we cannot but think with the judge 
below, that, the length of this delay, on the partof Warfield, was very suspi- 
cious. It looks very much like waiting the fluctuation of the market, to get the 
certainty whether the shipment to Europe would be beneficial or prejudicial- 
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In mortals this does not seem fair towards a party who had acted in good faith 
for what he supposed the interest of his employer; and, for that reason, the 
law does not permit it. 

The case is less free from difficulty as to Carneal. The plaintiffs say that 
notice to Warfield was notice to him. This is questionable ; but it is not neces- 
sary to decide that point. We think, under the circumstances, that, even if we 
ought not to hold the notice binding upon Carneal as of the Sth April, it is fair 
to conclude, under the evidence, that it was communicated to him by his part- 
ner before the 22d April, at which date, if not sooner, the plaintiffs’ direct com- 
munication reached him. At all events he waited seven days, and the coinci- 
dence of the date of his letter and of the publication, at Cincinnati, of the Euro- 
pean news of the decline of cotton, is an unfavorable one. It is very difficult 
to resist the impression that, both the defendants purposely postponed their 
replies until they could get such advice from Europe as would enable them to 
make their choice, with a certainty of having the best ofthe bargain. Suppose, 
on receipt of the plaintiffs’ communication of what he had done, the defendants 
had at once replied: ** You have disobeyed our orders, and now we shall wait 
intelligence from Europe, and either take the shipment or repudiate it, as we 
shall then deem most advisable.” Certainly they would have been held to the 
shipment. Yet their procrastination and silence have, we think, virtually placed 
them in that position. The relation of principal and agent is one of mutual 
confidence, candor, and good faith. See Paley on Agency, 4, 31. Russell on 
Factors and Brokers, 26, and the cases there cited. Troplong, Mandat, § 611 
et seq. Civil Code 1805, 1811, 2979. 

It was objected by the defendants that their factors had been guilty of 
negligence, in not advising them immediately of the shipment. If any injury 
had occurred to the defendants by the delay, the plaintiffs would have been re- 
sponsible for its consequences. But no injury has been shown, and we cannot 
perceive how a negligence of the factor, which did the principals no harm, 
should work an exemption of the defendants from the responsibility subsequently 
arising from their own conduct. 

The district judge gave judgment against Warfield. but released Carneal, 
upon the ground that, although his delay to answer, and then replying only after 
the arrival of the steamer’s news, were very suspicious circumstances, yet 
that it was to be inferred from an account subsequently rendered by the plain- 
tiffs, on the 1 June, 1844. in which a sum was carried to his private account, 
that they hadassent d to the choice made by him in his letter of May 30th. We 
are not prepared to assent to this inference. The account in question appears 
to us to be made, upon the basis of the shipment to Liverpool being for account 
of the defendants. The plaintiffs credited the amount of the nett proceeds of 
the cash advance made by the New Orleans agent of the Liverpool consignees, 
various deductions having been made for shipping charges and commissions on 
advance, &c. The credit was stated in these words: “March 12. By nett 
proceeds of cash advance received of Messrs. Charles § Klingender, shipment 
of four hundred and thirty five bales cotton, to Messrs. H. Castellain & Co. 
Liverpool, per ship Maranham, for your acccount and risk, per statement ren- 
dered you, viz: &c.” Thecredit of $1640 given to Carneal individually, was 
the result of a balance thus produced. If, instead of crediting a sum arising 
from the credit of the nett proceeds of cash advances received from the english 
agent, the plaintiffs had credited Carneal upon the basis of the broker’s vaiua- 


60 


473 


Warp 


v. 
WankFiktp. 














SUPREME COURT OF LOUISIANA, 


tion, the alternative proposed in the plaintiffs’ letter, then the inference of acqui- 
escence made by the district judge would have been tenable. 

We are of opinion that, under the evidence, the plaintiffs may be considered 
as pot contemplating the solidary liability of Carneal, but as regarding him as 
interested for one third in the cotton. 

It is, therefore, decreed that, the judgment against Warfield be affirmed ; and 
it is further decreed that, the judgment as to Carneal be reversed, and that the 
plaintiffs recover of said Carneal the sum of $1321 63, with interest from the 
29 September, 1846, until paid, and costs in the court below, and it is further 
decreed that the defendants pay the costs of this appeal. 


SNETHEN v. THe Mempuis Insurance Company. 


Where in an action on a policy of insurance on merchandize on board of a barge, which was 
sank while in tow of a steamer, the evidence shows that the barge was strong and in good 
condition, and that it was possible that her sinking may have been owing to some unseen 
and undiscovered peril of the river, it would be to extend the doctrine of seaworthiness 
too far, to avoid the policy because the cause of the accident is not specifically ascertained 
by the evidence. 


The general rule is, that seaworthiness is presumed; but where a vessel springs a leak soon 
after the risk commences, without any apparent cause from perils within the policy, a new 
presumption arises of unseaworthiness ; but this latter presumption is not conclusive ; it may 
rebutted by evidence. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 

Hunter, for the plaintifi, cited Patrick v. Hailet, t Johns. 241. 2 Phil- 

lips, 758; 1 Marshall, 165. Watts and Spring, for the appellants, relied on 

Marshall on Ins., (1 am. ed ) pp. 156, 363. Phillips on Ev., (2 am. ed.) vol. 1, 
p- 324. 3 Johns. Cases. The judgment of the court was pronounced by 

Suipett, J. This action is upon a policy on merchandize loaded on a barge, 
in tow of a steamer. The barge was suddenly discovered tobe leaking badly 
and sinking, on the second day after the departure from St. Louis, on the way 
to New Orleans. Upon discovering her condition the steamer was turned to- 
wards the shore, and in doing so the barge careened, broke her fastenings, turn- 
ed over, and sunk, The defence is that the barge was unseaworthy. Noneof - 
the witnesses undertake to point out a specifie cause for the accident, as that 
the barge struck a snag or sand bar, or incurred any other evident casuality. 
The court below rejected the defence,-and gave judgment for the plaintiff. 
The defendants have appealed. . 

The evidence to the point of seaworthines at the inception of the voyage, is 
extremely full and cogent. It comes not merely from the officers and crew of 
the steamer, but from other reliable sources, such as the inspectors employed 
by the St. Louis Insurance Company, one of whom was inspector of hulls un- 
der the act of Congress. A case could rarely be presented, where the testimo- 
ny of witnesses to the fact of seaworthiness would be more complete. Onthe 
other hand, the failure to fix the accident upon some specific cause, is a cir- 
cumstance which has been zealously urged by the defendants’ counsel, as crea- 
ting a presumption of unseaworthiness, and certainly deserves consideration in 
determining the question of fact upon which the cause turns. 

The witnesses offered by the plaintiff, who were eye-witnesses of the dis- 
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aster, concur in saying that she could not have sunk so rapidly after the discov- ‘SnaeTaen 
ery of the leak, if some external violence had not occurred. On the other tee lo 
hand, two witnesses examined by the defendants, and who professed to be ex- —— 
perienced in such matters, say, that if- a barge in tow of a steamer, comes vio- F 
lently in contact with any obstacle, such as a snag or sand bar, the shock would 

be felt on board the steamer, and express their surprise that a barge should sink 

when in tow of a steamboat, from any external.cause or shock, without its be- 

ing felt. One of these witnesses concedes, however, that an external peril might, 

under some circumstances occur, and sufficient to cause the sinking of a boat, 

without being observed at the moment. auch as sliding upon a stump in bringing 

the boat to land, the working out of a water plug, &c., and that he has heard of 

disasters occurring to boats without any satisfactory reason being assigned ; that 

it is very difficult, in some cases, to ascertain the cause of a barge or steamer’s 

sinking. 

The snags, shoals, logs, and sand bars, give a peculiar danger to the navigation 
of the Mississippi generally ; and the part of the river where the present loss 
occurred, was not exempt from those sources of danger. After commenting on 
those peculiar features of the navigation of the Mississippi, the district judge 
expresses his opinior that the barge was probably injured at a landing where 
some cargo was taken, on the night before the accident, which occurred at an 
early hour in the morning, the steamer and barge having laid to all night. 

With proof so cogent as was offered to show the youth, strength and good 
condition of the barge, and with a reasonable possibility that some unseen peril 
of the river, whose effect was not at the moment discovered, mzy have caused 
this loss, it would be pushing the doctrine of seaworthiness too far, to avoid this 
policy because the cause of the accident is not specifically ascertained by the 
evidence. 

The general rule is, that seaworthinessis presumed. But when avessel springs 
a leak soon after the risk commences, without any apparent cause from perils 
within the policy, then a new presumption arises, and the unseaworthiness will 
be intended. But this latter presumption, however, is not conclusive; it may 
be countervailed. Chancellor Kent,seems to recognize this, although he dis- 
sented from the majority of the court in Patrick v. Hallett and Bowne, 1 Johns. 
246, for he cites, with apparent approbation, the opinion of Marshall to the ef- 
fect, “‘ that where a ship is lost, or incapable of proceeding on her voyage, and 
this cannot be ascribed to stress of weather or any accident on the voyage, the 
fair and natural presumption is, that she was not seaworthy, and it is incumbent 
on the insured to show that, at the time of her departure, she was in fact sea - 
worthy.” 

In Talbot v. The Commercial Insurance Company, 2 Johnson, 129, the court 
seems to have narrowed the liberality towards the assured of the doctrine in 
Patrick v. Hallett; but still the doctrine is distinctly enunciated that, the pre- 
sumption of unseaworthiness, arising from the springing of a leak soon after 
the commencement of a voyage, without any apparent cause or extraordinary 
accident, may be repelled. 

In reviewing the case of the Peggy, where the liability of the underwriter 
was maintained by the same court, although the vessel, without stress of weather 
or apparent cause, became water-logged, and sunk on the second day of her 
voyage, the court enumerates the prominent facts which were then considered 
as countervailing the presumption of unseaworthiness; the fact that she was 
two years old, the durable character of her materials, the testimony of her be- 
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ing tight, staunch, and strong when she sailed, coupled with the admission of the 
underwriter that, she was seaworthy three months before. This evidence the 
court then compared with the facts of the case before it, where the vessel was 
between eight and nine years old. . 

After a careful consideration of the testimony, which satisfied the min4 of the 
district judge that the barge was seaworthy at the commencement of the voy- 
age, that accidents proceeding from perils of the river, might occur to produce 
a leak and eventually a loss, without being at the moment perceived, and that 
some such peril must have been the operating cause in the present case, we 
have deemed it to be our duty to affirm the judgment. 

Judgment affirmed.* 
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Jacoss v. Aueustin, Sheriff, et al.—On a Re-HEARING. 


Sec. 3 of the stat. of 25 March, 1831, authorizing the court, in case of the dissolution of an 
injunction, to condemn, in the same judgment, the plaintiff and his surety, jointly and sev. 
erally, to pay to the defendant interest on the the amount of the jadgment and damages, 
applies only where jadgments have been enjoined. In other cases, the defendant must be 
left to his remedy on the bond. 


PPEAL py the plaintiff from a judgment of the Fifth District Court of New 
Orleans, Buchanan, J. In this case, on the first hearing, the judgment of 
the lower court was affirmed, for the reasons assigned by the judge a quo. The 
case involved no question of law. 
Greiner, for the appellant. Augustin, for the defendants. The judgment 
of the court on the re-hearing was pronounced by 
Kine. J. The plaintiff instituted this action to set aside an adjudication made 
by the sheriff of certain property, which she alleges belongs to her, and was 
illegally seized to satisfy a judgment rendered against Mrs. Bernard Hart. 
She also claimed damages for the ‘alleged wrongful acte of the sheriff, and ob- 
tained an injunction restraining Romer, the purchaser, and the sheriff, from 
dispossessing her. Various defences were pleaded by the defendants, and 
Romer prayed for the dissolution of the injunction, with damages. The district 
judge sustained the sheriff’s sale, dissolved the injunction, and condemned the 
plaintiff and her surety, in solido, to pay Romer $100, special damages. That 
judgment we affirmed, Upona reconsideration of the testimony, we still think 
that the validity of the sheriff’s sale was properly maintained. The judge, 
however, erred in awarding special damages to Romer. It has been repeated- 
ly held that, the act of 1831, providing for assessing damages on the dissolution 
of injunctions, applies only to cases of judgments enjoined. In other cases the 
party aggrieved is left to bis remedy upon the bond. 17 La. 183. 19 La. 
402. 2 Rob. 180. This error escaped our attention, when the case was 
originally presented. 
It is, therefore, ordered that, so much of the judgment appealed from as 
awards $100 special damages to Romer, be reversed, without prejudice to 





*For the reasons assigned in this opinion, judgment was at the same time affirmed, in a 
case between the same plaintiff and the Tennessee Marine and Fire Insurance Compa- 
ny; the parties having agreed that the judgment in the case against the Memphis Insu- 
rance Company, shouid be conclusive of this. 
































NEW ORLEANS, MAY, 1848. 


Romer’s right of action on the injunction bond. In other respects the judg- 
ment is affirmed, the appellee paying the costs of this appeal. 





Succession or ArGoTE y VILLALOBOS. 


An act of pledge, sous seing privé, to have effect against third persons. must be recorded in 
the office cf a notary C.C.3125. A registry in the office of conveyances is insufficieng 
to give it any effect against third persons. 

Where an act of transfer of the rights of an beir in a succession recites a previous pledge o¢ 
the hereditary rights to a third person, the transferee cannot oppose her act of transfer to 
the claim of the pledgee, though the act of pledge had not been recorded in the office of a 
notary, but a subsequent acquisition by her of the rights of the heir, by a title superior 
to that of the first transfer, or to any claim that could be set up by the pledgee, will be 
valid. 


PPEAL from the Second District Court of New Orleans, Canon, J. 
7’. H. Lewis and Bermudez, for the appellant. Gedge, contra. The 
judgment of the eourt- was pronounced by 

Kine. J. Evariste Marin filed an account of his administration as curator 
of Argote y Villalobos, on which he placed himself as the assignee of Joseph 
Vargas, one of the heirs, for $800, to be first paid out of the funds falling to 
the share of that heir. Gaston Bruslé and Madame Wioilte, opposed the 
account, claiming to be themselves the owners of the entire share of Vargas, 
and praying that the amount of the inheritance devolving upon him should be 
paid over to them. Several other oppositions were filed in the lower court, 
but the controversy, as presented to us, is confined to the respective rights of 
Marin and of these opponents, to the share of Vargas. The oppositions to the 
claim of Marin were sustained, and he has appealed. 

It appears from the evidence that Vargas passed an act under private signa- 
ture, in which he declared that, desiring to secure Marin against the conse- 
quences of two endorsements, he transferred to the latter all his rights in the 
succession of Argote y Villalobos, intending that Marin should retain in his 
hands the funds to be derived from that source, and pay himself, by preference 
over all othercreditors of Vargas, for any disbursements made as the endorser 
of two notes, for $400 each. The act was recorded in the office of the register 
of conveyances. Marin took up the notes, some time after the 13th of May, 
1847. Subsequently tothe execution of this act, Vargas transferred to Bruslé 
and Madame Wiotte his rights in the succession of Villalobos, to the extent of 
$1,471 72. And still later, on the 2d November, 1846, he executed a third act, 
by which he transferred to Madame Wiolte his remaining rights in the succes. 
sion of Argote y Villalobos, reserving the right of repurchase within a specified 
time. In this last act he recites the previous partial transfers of his hereditary 
rights, and, among them, that to Marin, and declares that they are not to be 
affected by this sale; and that, in the event of his inheritance being insufficient 
to satisfy the previous claims upon it, the vendee is not to be responsible for 
their payment. 

On the 28th of September, 1846, Murrell issued an execution, under a judg- 
ment which he obtained against Vargas prior to the date of any of those trans- 
fers, in virtue of which he caused all the rights of Vargas in the succession to 
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Succgssson oF be seized, without regard to the previous transfers. At the sheriff’s sale they 
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were adjudicated to Parra, who ceded them to Madame Wiotte. 

It is clear that the contract between Marian and Vargas was not a sale but 
a pledge, by which the former gave his rights in the succession to secure the 
latter against the liability he had incurred as endorser. The act was under 
private signature, and could only produce effect against third persons by being 
registered in the office of a notary public. C.C. 3125. That formality was 
not observed. The only registry of the act was in the office of conveyances, 
which is not such a compliance with the law as to give it effect against third 
persons. Murrell’s seizure covered all the interest of Vargas which had not 
been previously alienated ; that interest passed by the sheriff’s adjudication, 
and is now owned by Madame Wiotte. It is true that the latter acknowledged 
the precedence of Marin’s claim over her own in the second act from Vargas 
to herself, and could not successfully oppose that act to Marin's claim; but she 
has since acquired the rights of Vargas by a title superior to the second trans- 
fer made to her, and superior to any claim that can be asserted by Marin. She 
holds under Parra, who was not affected by the pledge, nor by the second 
transfer to Madame Wiotte, which was made while the rights of Vargas 
were under actual seizure at the suit of Murrell. 

Judgment affirmed. 


Same Case—On an AppiicaTion ror a RE-HEARING. 


Secs. 3, 5 of the stat. of 20 March, 1827, establishing an office for the registry of conveyances 
in New Orleans, relate to the registry of such acts of transfer as convey the title to pro- 
perty, and not to acts intended to secure an endorser against the consequences of his en- 
dorsement. 

The recording of an act of mortgage or pledge in the office of the register of conveyances in 
the city of New Orleans, is not notice to third persons. C. C. 3318, 3319, 3125. 


an application for a re-hearing, Lewis and Bermudez, for the appellant, 
urged that the stat. of 20 March, 1827, ss. 3, 5, has modified the Civiy 
Code, so as to make the registry of acts such as that executed by Vargas in 
the office of the register of conveyances in New Orleans, equivalent to their 
registry in the office of a notary public. 
The opinion of the court, on this application, was pronounced by 
Kine, J. The 3d and 5th sections of the act of 1827 (B. & C. Dig. p. 
603), relate to the registry of such acts of transfer as convey the title to pro- 
perty, and not to acts like that under consideration, which was intended to 
secure an endorser against the consequences of his endorsements. If the act 
between Vatgas and Marin relate to real property, as is contended, it must 
be considered to bea mortgage ; and if it relate to moveables, it isa pledge. In 
neither event was the registry in the office of conveyances, notice to third per- 
sons. C. C. 3318, 3319, 3125. Parra, whose rights Madame Wiotte acquired, 
had no notice of the act, either constructive or actual, as far as appears from 
the record. Re-hearing refused. 
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Micuoup et al. v. Desovux et al. 
a. 

Where a purchaser at a judicial sale of property sold under a mortgage retained by the 
plaintiff on a sale of the property to'the defendant, takes a rale on the plaintiff to show 
cause why the sale should not be rescinded, on the ground of the existence of a lease made 
by the defendant and not made known at the time of the sale, the defendant, not having 
been a party to the judicial sale, need not be made a party to the rule. 


PPEAL from the District Court of the First District, Bachanan,J. Du- 
vigneaud, Roselius and Soulé, for the plaintiffs. Schmidt and Castera, 
for the appellants. The judgment of the court was pronounced by 

Rost, J. Dejour purchased, on three years’ credit, a house and lot from the 
succession of Girod. He failed to pay the first instalment at maturity, and the 
executors of Girod instituted proceedings against him and his endorsers, to re- 
cover the amount. During the pendency of this suit, Dejour made a seven 
years’ lease of the property to Adélaide Brown, his brother’s concubine, for an 
annual rent, proved to be less than one-fourth of the real value of the tene- 
ment. The executors having obtained a judgment, caused the property to be 
sold under their mortgage, and the purchaser afterwards refused to take it on 
account of the lease, which was not made known at the time of the sale. The 
executors then sued to avoid the lease, on the ground that it was made for the 
purpose of defrauding the succession of Girod, who holds a privilege on the 
property for the whole price. Subsequently, the purchaser at the sheriff’s 
sale took a rule upon the executors, to show cause why the adjudication made 
to him should not be set aside, on the ground that the sheriff was unable to 
give him a title and the absolute possession of the property, by reason of the 
existence of the lease. This rule was made absolute, and the adjudication set 
aside. 

The answer of the defendant, Dejouz, contains the two following exceptions 
to the plaintiffs’ right of action: First, That they have sold the property, and 
nothing shows that the purchaser is not bound to take it, subject to the lease. 
Second, That the plaintiffs have not alleged, and it does not anywhere appear 
im their petition, that, even with the lease,the property would not sell for a sum 
sufficient to pay the succession of Girod all that is due to it. In case these 
exceptions be overruled, he filed a general denial, and farther answered that 
the lease had been made by him in the legitimate exercise of his right of own- 
ership, that he had made large improvements on the property, which, as it 
stood, was more than sufficient to pay all that is due to Girod’s estate. The 
other defendant, Adélaide Brown, answered that, she was the bond fide lessee 
of the property, and denied the fraud charged against her. The case was tried 
before a jury, who returned a verdict for the plaintiffs ; and the defendants have 
appealed from the judgment rendered thereon. 

The suit, as it was presented to the jury, is an action by the executors to 
avoid the lease on the ground of fraud, in order that the property may be made 
available for the price and the interest due thereon. We are satisfied that the 
verdict has done justice between the parties. But the defendants’ counsel 
asks that the case be remanded, on certain bills of exception found in the record. 
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After six of the jurors had been sworn, he insisted that the exception pre- 
sented by his answer should be determined by the court before the cause was 
submitted toa jury, which application the court refused, considering the pro- 
per course to be, at that stage of the proceedings, to submit the exceptions to 
the jury under its instructions. We are not prepared to say that the court 
erred ; but, without going into that inquiry, the exceptions were clearly untena- 
ble, and the jury did no more than consider them in that light. The adjudica- 
tion of the property had been set aside, and the purchaser was not bound to 
take the property. The executors alone had an interest in the proceeding. 
The allegation in the petition that the lease was made to defraud the succession 
of Girod, who has the vendor's privilege on the property for the price, was 
amply sufficient. Unless the plaintiffs were injured by the lease, there could 
be no fraud. 

The exceptions of the defendants to the refusal of the judge to instruct the 
jury op some of the points submitted by their counsel, are equally untenable. 
No part of the price is shown to have been paid to the succession of Girod. 
It is true that the property, without the lease, originally sold fora sum suf- 
ficient to pay it; but this adjudication has been set aside, and can have no effect 
on the rights of parties. 

The rule to set aside the adjudication was properly litigated between the 
purchaser and the plaintiffs. The defendant, Dejour, was not a party to the 
judicial sale. Judgment affirmed. 


NNR amills 


MeEnarp v. Davinson. 


Where the ditectors of a bank, in consequence of a private loss sustained by their cashier, 
make him a payment of his salary for six months in advance, and he afterwards pays him- 
self a second time, by monthly instalmeats for the same period, the surety ou his official 
bond, who had bound himself for the faithful performance of his duties by the cashier, and 
to save the bank harmless from any negligence or misconduct of his, and that the latter 
should render a faithful account of all moneys and effects committed to his charge, will be 
bound for the deficiency. Such an advance of salary cannot release the surety. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. T. 
G. Morgan, for the appellant. Benjamin and Micou, for the defendant. 
The judgment of the court was pronounced by 

Eustis, C. J. Davidson was the cashier of the branch of the Carrollton 
Bank at Baton Rouge, and McNeill was his surety. The breach in the condi- 
tion of the bank assigned is, the appropriation of a sum of money by Davidson 
to his own use, for which McNeill is sought to be made liable in this suit. 
There was an assignment made of the right of the bank in this claim to the 
plaintiff, the validity of which has not been contested. Judgment was rendered 
in favor of McNeill, and the plaintiff has appealed. 

Under a resolution of the directors of the branch, of the 23d of November, 
1841, the cashier was authorized to draw his salary for four months in advance, 
on paying interest ; and by a resolution of the 13th of April, 1842, he was 
authorized to draw his salary in advance for six months, by paying the usuaj 
interest ; and, in case of approval by the mother-bank, should it be required ; 
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and it is added in the latter resolution, of which the cashier was the recording 
scribe, that Mr. Davidson offered to give ample security for said loan. 

The deficit in this case arises from Davidson's having received his salary 
twice, once under the above resolutions in advance, and afterwards in the re- 
gular monthly installments. The defence is that, the surety is not liable for 
the amount, it having been loaned; and that the advance of the salary to the 
cashier was a violation of the conditions of the suretyship, and that he was 
thereby discharged. 

The salary, its amount, and mode of payment, do not appear by the bond 
to have formed a constituent part of the contract. It is not mentioned. The 
condition is, for the faithful performance of his duties by Davidson, and that he 


should render a faithful account of all moneys and effects committed to his- 


charge, and should save the bank harmless from, or on account of, any negligence 
or misconduct. To this point no authority has been adduced, and we cannot 
say that the increase or diminution of the salary of an officer, or an advance or 
delay in the payment of it, releases his sureties. None of these cases can 
be distinguished in principle ; and if in one the surety is released by the act, he 
would be equally so in the others. 

It is clear that a surety is not bound for loans, or ordinary debts, contracted 
by the cashier with the bank, and for which he becomes its debtor in the course 
of business. But we can find no grounds whatever for treating the defalcation 
under consideration, as a debt of that character. The term loan used, as it 
stands in the resolution, does not control the whole import created by the other 
terms employed. The cashier was authorized to draw his salary for six months 
in advance, in consequence of his having sustained loss by a fire, he to pay the 
usual interest. The advance was evidently to be extinguished by his salary 
as it was earned, and it was in that sense that the pretentions afterwads set up 
by the cashier, to consider the advance as an ordinary loan, received the rebuke 
of the directors of the mother-bank. + Your letter,” says the cashier of the 
institution, ‘* of the 14th instant, has been submitted to our direction, and more 
than surprize has been created, with the construction you would place on the 
resolutions of the board of your branch relative to the advance of salary allowed. 
Neither the letter nor spirit of those resolutions justify your position ; the 
very fact of your not having credited the interest is further evidence, &c.” 
And what explanation is given of this omission to credit the iuterest? And if 
the transaction was a loan merely, which made the cashier an ordinary debtor 
to the bank, with the privilege of renewing under the usual curtailment of ten 
per cent, as contended for by him in his letter, which produced the reply just 
given, how does it happen, that he who was bound faithfully to enter all trans- 
actions of the bank under their appropriate head and in their proper place, 
never entered this in the loan or discount line? It was charged to suspense 
account, indicating thereby that it was in suspense, and the very reverse of 
what he pretended it was. No entry is made of either curtailment or interest, 
according to the conditions of the pretended loan; but he regularly took the 
whole amount of his salary at the expiration of each month, and charged it to 
contingent expenses without any deduction. Res ipsa loquitur. We think 
there is nothing in this defence, and that the judgment appealed from ought to 
be set aside, notwithstanding the verdict of the jury in the court below. 

It is, therefore, ordered, that the judgment appealed from be reversed, and 
that the plaintiff recover from the defendant, S. D. McNeill, the sum of 
$1,559 52, with interst from judicial demand, and costs in both courts. 

Gl 
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Haren et al. v. ARNAULT et al. 


The soil of the roman vie publice was public property ; but the law in relation to those great 
works, which were designed to be as permanaent as the labour of man could make them, 
cannot be applied, without modification, to an infant colony, such as Louisiana was while 
under the dominion of Spain, without population, and a portion of whose soil only was be- 
yond the reach of annual inundation, and where the roads were necessarily such as the 
changes in the rivers’and fature settlements would require. 

The principle established by the decision in Renthrop v. Bourg, 4 Mart. 97, that the soil of a 
highway is public property, cannot be extended to all highways or public roads in this 
State. 

The Code of 1825 distinguishes between grands chemins or highways, and chemins publics or 
public'roads. The former are of that class of public things, the property of which is vested 
in the whole nation (Code of 1808, b. 2, tit. 2, art.6. Code of 1825, art. 444); while the lat- 
termay be made on land subject to private ownership. Stat. 12 March, 1818, s. 2. The 
Code of 1825, cannot be considered as altering the law, on this subject, as it stood at the 
time of its promulgation, but as declaratory of it. While it recognized the doctrine in Ren- 
thorp v. Bourg, to its proper extent, it established those reservations which became ne- 
cessary as the country, in its settlement, was continually undergoing changes. The roads; 

old and new, in this State, are generally what are denominated in the Code public roads 
hence, it by no means follows, because a road is a public road, that the public has any right 
to the soil after it has been abandoned. Whether thert are roads in this State of the class 
of vie publica, it is not necessary to decide. 

Tho stat. of 10 April, 1805, having required that all judgments should be signed, a judgment 
rendered while that statate was in force, not signed, cannot have the force of res judicata. 

The road, known as tho Metairie road, extending from the bayou St. John, along the bayou 
Metairie, to the settlemeni of Cannes Bruslées on the Mississippi river, was not a public 
highway of which the soil belonged to the sovereign ; and having been abandoned by the 
public for more than thirty years, during which time the possession of individuals, under 
their respective titles, has been undisturbed, it can no longer be subjected to public use. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
The material facts in this case are stated in the opinion infrd. 


Pepin and Preston, for the plaintiffs. This controversy presents questions 
of fact and of law. The question of fact is, whether the Metarie road isa 
public highway, as claimed by the plaintiffs. The judgment of Governor 
Galvez, in 1779, establishes that it was the king's road, and had been public as 
long as the memory of man could reach before that period. Again, in 1805, 
the oldest residents of the conntry proved that the inhabitants of the german 
coast were compelled te work upon it by public authority; that it was the 
shortest road from the coast to the capital; that it was better than the road 
along the levée : was used not only by horsemen, but also by carriages ; and 
that Governor Galvez especially, claimed its use during a war. This alone, 
made it a public road under the express condition of a french and spanish 

rants, that the sovereign reserved the land necessary for his publie roads. 

“he decree of the Superior Court of the Territory of Orleans also established 
fully that the road was a public road. The act of the Territorial egislature 
shows that it was an act of expropriation, which of right belongs to every 
sovereign. The road being deemed by the sovereign indispensible to the pub- 
lic, the inhabitants and defendants were allowed to claim indemnification if the 
government failed to prove it a public road. Having fully established that it 
was a public road, no indemnification was allowed. Although it is believed 
that every inhabitant of the coast appeared and defended the suit, yet, like suits 
of expropriation of the present time, personal citation was not required. The 
suit and judgment in this case was, therefore, conclusive upon all who appeared 
and all who failed to appear, and also is res judicata as to all who hold under 
them. ‘I'he decree is, that the road of right belongs to the public, and is bind- 
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ing upon all the inhabitants of that day, and their descendants of the present 
time. Independent of these solemn judgments after the most able defence, 
the testimony on the present trial would fully justify a similar judgment. We 
have thus established, by three judgments of competent courts before the insti- 
tution of this suit, that the Metarie road from the capital to the Mississippi riv- 
er was a public road; also by an act of the sovereign legislature of the country, 
and by the evidence that it had been so by immemorial usage. 

Having established it to be a public road, the soil is inthe public. This was 
fully decided in the celebrated case of Renthrop v. Bourg, 4 Mart. 136, 137. 
The court say: “We call a public road that of which even the soil is public. We 
do not take it to be in a public road, as ina private one, the soil of which be- 
longs to another, while we have only the right of walking or driving over it. 
The soil of a public road is public. The contradistinction between a public and 
private way, as to the ownership of the soil, is here apparent. Here the idea 
of the right of the public being incorporeal, a mere right of way is repelled, as 
well as the corresponding one of the soil being private property, which is said 
to be the case in private ways. And the distinction between these and public 
roads is made to consist in this, that in the latter the right of passing over the 
surface and the ownership of the soil reside in the public.” See Mayor of 
New Orleans v. Metzinger, 2 Mart. 303. Mayor of New Orleans v. Magnon. 
4 Mart. 3. The plaintiffs, being part of the public, have not only a right of 
way, but, in comaion with others, they also have a right to the soil itself. 

These are the public roads described in the Ist sec. of the act approved the 
12th March, 1818. “Sec. 1, Thatall roads in this State that have been opened, 
laid out, or appointed by virtue of an order of any of the police juries in their 
respective parishes, are hereby declared to be public roads." ‘They do not dif- 
fer from a street ina city; both are publici juris, belanging wholly to the pub- 
lic, and are not susceptible of exclusive possession by any one person. Sucha 
road is entirely different from a servitude. The Civil Code, art. 718, declares: 
“ The right of passage, or of way, is a servitude imposed by law or by conven- 
tion, and by virtue of which one has a right to pass on foot, an horsebabk, or in 
a vehicle, to drive beasts of burden or carts, through the estate of another.” 
When this servitude results from the law, the exercise of it is confined to the 
wants of the person who hasit. When it is the result of a contract, its extent 
and the mode of using it is regulated by the contract. It is not such a right of 
passage for which we contend, but for a public royal road, the soil and use of 
which was in the kiog, for his subjects, from time immemorial, avd the grants 
made no doubt subject to it, not the road subject to the grants. 

Having established that the Metarie road was once a public highway, the 
right which the public had to pass over it cannot be lost by any length of time. 
This is the doctrine of the english, french, and spanish law. See Las Siete 
Partidas, tercera Partida, tit. 32,law 23. Best, an Presumption, p. 133, 137. 
When a road has once been a king’s highway, no lapse of time or cessaticn of 
user, will deprive the public of the right of passage, whenever they piease to 
resume it. Rex v. James Taunton, 2 Selw. N. P. 1362, 9 ed. Domat, Lois 
Civiles, book 3, sec. 5, no. 2, vol. 2, p. 220, Des causes qui empéchent la Pre- 
scription, says: ‘*Comme la prescription est une des maniéres d’acquérir la 
propriété, on ne peut prescrire que les choses qui sont en commerce, et dont oa 
peat devenir le maitre. Ainsi, on ne peut s’acquérir par la préscription Jes 
choses que la nature ou Je droit public destinent 4 un usage commun et public: 
comme le rivage nécessaire pour Ja navigation des fleuves, Jes murs et fossés 
des villes, et autres lieux semblables. Et.on ne peut non plus prescrire ce que les 
lois rendent imprescriptible, comme l’est en France le domaine du Roi, qu’on 
ne peut acquérir par une préscription, méme de centans. Pothier, Traité 
de la Prescription, no. 7, says: ** De-1a, il suit, que Jes choses qui sont hors du 
commerce, ne peuvent étre susceptibles de prescription.” Troplong, Prescrip- 
tion, no. 156, et seq. says: ** Les voies publiques ouvertes par terre, soit qu’elles 
soient aux frais du trésor et appartiennent 4 |'Etat, soit qu’elles soient la pro- 
priété des communes, font partie du domaine public et sont imprescriptibles.” 

The law of Louisiana is precisely the same as the french law. When a 
thing is common property and belongs to the public, as a navigable river, sea- 
port, road, harbor, highway, it is not susceptible of alienation, and therefore is 
imprescriptible, being a thing out of commerce. Civil Code, arts. 444, 445, 
475, 476, 3445, 3463. In Mayor v. Metzinger, 3 Mart. p. 303, it is said: ** That 
public places, such as roads and streets, cannot be appropriated to private use, 


Hatcu 


v. 
ABNAULT. 





SUPREME COURT OF LOUISIANA, 


is one of those principles of public law, which required not the support of such 
uments.” 
n the case of Allard v. Lobau, 3 Mart. N. S. p. 293, the defendant pleaded a 
ion of fifty years against the right of a public road. But the court said : 
* The title which the defendant sets up by prescription, remains to be noticed, 
and in our opinion it presents no obstacle to the present action. Possession 
cannot be pleaded against the public right, unless it has been immemorial. 
Novissima Recop. lib. 11, tit. 8, ley 4.” 

Labarre and Roselius, for the appellant. 1. The right claimed by plaintiffs 
is an interrupted servitude, according to arts. 718, 723, 762, and can be estab- 
lished only by a title. Crossman v. Vignaud, 14 La. 173. They have shown 
no such title. 2. Had they done so, any claim under such a title would have 
been extinguished by presumption. C. C. 779, 785. 3. Plaintiffs claim that 
the road was a royal public road, and rely on the proceedings of Goy. Galvez 
and those of the Superior Court of the Territory, averring that they have the 
force of res judicata. The proceedings before Galvez, were res inter alios 
acta, The judgment inthe Supreme Court was not final. C. C. 3522. 7 La. 
579. Rep. de Jurisp. vol. 2, p. 316, verbo Chose-jugée. 4. But plaintiffs go 
farther, and assert that, having established that the Metarie road was once a 
public road, the right which the public had to pass over it cannot be lost by any 
length of time. 

his proposition is in direct opposition to articles 473, 474 of our Code. The 
first of those articles says: “* Things, in their relation to these who possess or 
enjoy them, are divided into two classes; those which are not susceptible of 
ownership, and those which are. Art. 474, says: ‘* Among those which are not 
susceptible of ownership, there are some which can never become the object of 
it, as things in common, of which all men have the enjoyment and use. There 
are things, on the contrary, which, though naturally susceptible of ownership, 
may lose this quality in consequence of their being applied to some public pur- 
pose, incompatible with private ownership, but which resume this quality as 
soon as. they cease to be applied to that purpose, such as the high roads, streets, 
and public places. These two articles of our Code differ very little from the 
corresponding articles of the Napoléon Code, upon which we have the opinion 
of the ablest french commentators. Duranton, vol. 21, p. 253, no. 164, says: 
**Revenons 4 l’imprescriptibilité quant aux choses. Celles qui sont consacrées 
a un usage public, et qu’on appelle pour cela res publica, échappent nécessaire- 
ment a l’action de la prescription, tant que leur destination n’est point changée.” 
Again, at*p. 261, no. 176, says: “* Mais quand il s’agitd’un chemin qui a réelle- 
ment été abandonné depuis de Jongues années, dont Jes habitans n’ont fait aucun 
usage, et A l’égard duquel l’autoritémunicipale elle-méme n‘a élevé aucunes ré- 
clamations, n‘a fait aucun acte conservatoire, la prescription, selon nous, fournit 
4 celui ou a ceux qui ont pris possession de ce chemin, qui !’ont fait servir au 
rapport, ou a autre chose, qui l’ont, en un mot, possédé exclusivement, et a titre de 
propriétaire, un moyen legal de se défendre coutre les prétensions actuelles 
des habitans et de l’autorité municipale elle-méme ; parceque la chose ayant 
par la perdu sa destination primitive, son caractére d’utilité publique, elle est 
rentrée dans Je commerce et est ainsi devenu prescriptible ; il y a méme sup- 
position d’aliénation par la commune, &c.”’ 

Vazeille, Traite des Prescriptions, no. 89, says: *' Les routes, les chemins 
et les rues sont des propriétés publiques ou communales, dont l’usage est plus 
général. Tant qu’ils subsistent, Je domaine en est a l'état ou aux communes; 
Ja possession 4 tous Jes individus. Chacun est libre, en tout temps, d’en user ou 
de n’en point user, et aucun, par Ja jouisgance, ne peut acquérir plus de droit 
que les autres. Muis des routes ou des chemins peuvent étre abandonnés com- 
me impracticables on inutiles. Négligés par le public, ils sont bons pour les 
voisins, quj, en Jes réunissant A Jears héritages, les acquiérent par prescription.” 

Troplong, De la Prescription, vol. 1, no. 163, says: ‘* Mais, si la prescription 
ne peut faire tomber dans le domaine privé une partie quelconque d’une rue, 
d’une place, d’uy chemin public, tant que ces choses conservent dans leur par- 
lie principale Jeur destination publique, en est-il de méme lorsque la possession 
trentenaire les a compjétement sonstraites a )’usage pablic, et les a, pour le total, 
incorporées a une propiété privée ? 

** Lorsqu’une chose n’est publique que par une destination factice, elle peut 

rdre cette qualité par ane volonté contraire a celle qui la luiavait donnée, &c. 
AQuand Je public se retire définitivement d'gne chose, cette chose cesse d’étre 
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_ publique ; elie perd tacitment sa destination ; elle n’est plas hors da commerce.” 

Denisart, vol. 1, p. 457, says: ‘ Mais lorsqa’an chemin est entiéremant, 
abandonné et absolument hors d’usage, le terrain appartient aa seigneur haut- 
justicier da lieu de sa situation. See also lenderson v. Mayor, §c. 5 La. 417. 

Toullier, vol. 6, page 162, no, 163, says: “II ne faut pas confondre 
avec les choses hors du commerce par leur nature, les choses consacrées a des 
usages publics, les chemins, routes et rues, les édifices publics, les temples, les 
portes, murs, fossés, remparts et fortifications des places de guerre et des for- 
teresses, etc. etc. La nature n’a point mis ces choses hors du commerce. 
Elles n’en sont donc point absolument et irrévocablement exclues, mais seule- 
ment pendant Ja durée de leur destination. Si elles ont cessé de servir aux 
usages publics auxquels elles étaient consacrées, soit par Je fait, comme par une 
longue désuétude, soit en vertu d’une ordonnance royale ou d’une Joi, elles 
rentrent dans le commerce, et peuvent étre vendues en suivant Jes formalités 
prescrites. Le Codea donc fait une différence sensible et importante entre les 
choses consacrées a des usages d’utilité publique, qui sont prescriptibles, et Jes 
choses que la nature n’a point mises dans le commerce, et que l'art. 2226 
déclare imprescriptibles.”’ 


he judgment of the court was pronounced by 

Eustis, C. J. This is an appeal from a judgment rendered by the Fifth 
District Court of New Orleans, by which it was decreed that the Metairie Road 
of right belongs to the public, as far as the river Mississippi, at the place called 
Cannes Bruslées, as it formerly existed, and directing all obstructions to the free 
public use of the same to be removed. The appellants are owners of planta- 
tions fronting on the Mississippi, through whose lands the road passes, and who 
have been made defendants in this suit. The plaintiffs allege themselves to be 
proprietors of land in the parish of Jefferson, situated between Lafayette and 
the lake. 

It is contended, on behalf of thé plaintiffs, that having established the road 
to have been a public road, the soil is in the public, on the authority of the case 
of Renthorp et al. v. Bourg el wx., 4 Martin’s Reports, 97. This case was de- 
termined in 1816, and it was there held that the part of the roman law which 
declares the soil of a highway to be public property, appeared to be in force in 
France, and was so in Louisiana when the country passed under the dominion 
of Spain. 

In dissenting from the principle Jaid down in this decision to its whole appa- 
rent extent, we deem it proper to give some reasons for our reservation. A 
recognition of the doctrine without qualification, at this time, would be con- 
sidered as an alarming disturbance of private right. 

As civilization and improvements have advanced in this State, as the naviga- 
tion of our water courses has improved, and our latids been explored and re- 
claimed, new settlements have been established, and new means of passage 
been required. New roads have consequently been made by public authority, 
and old ones abandoned. The changes in the banks of the Mississippi neces- 
sarily produce the same result, and the old roads about villages have been in 
many instances enclosed and used as private property. The importance of the 
subject, with these facts before us, is, therefore, obvious. 

The court held that, under the roman law, the soil of the vie publice was 
public property. But the difficulty with us is, in the application of the laws in 
relation to those great works—the roads of the roman empire—some of which 
exist to this day, to those of an infant colony like that of Louisiana, without 
population, and a portion of whose soil only was beyond the reach of annual 
inundation. Those of Rome were intended to be as permanent as the labor of 
man could make them, while those in Louisiana would necessarily be such as 
he changes in the rivers and the future settlements would require. 
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The authorities on which the soil in a highway was held to be public are, 
Partida 3, 28,6; the Codes of 1808, p. 94, art. 6; and 3 Martin, 303. 

The text of the Partidas authorizes no such conclusion, as to the property ig 
the soil. The commentary of Gregorio Lopez gives no such interpretation 
to it. 

The Code mentions highways, as among public things, “‘the property of 
which belongs to a whole nation, and the use of which is allowed to all the 
members of the nation.” Ip the french text the corresponding words are, 
les grands chemins ; and, iu the case of The Mayor v. Metzinger, 3 Martin, 
303, nothing more is decided than that,roads and streets cannot be appropriated 
to private use, and that a grant of either would.be void. 

That there are grands chemins, highways, of which the soil is public pro- 
perty, in the same manner as that of the vie publice in Rome, there is no ne- 
cessity for our determining; but we desire it to be understood that we cannot 
assent to extending the principle to all highways or public roads throughout 
the country, and that the doctrine in Renthorp’s case, is not to be understood as 
recognized without this limitation. 

In support of our opinion that the property of the soil in rural roads in Lou- 
isiana is not public, in the sense contended for, the uniform acquiescence of the 
government and the people in the appropriation of the land to private purposes 
when a road is abandoned, is a fact entitled to great weight. When the public 
interests require the direction of a road to be changed, or whenever it becomes 
useless and is so considered by the proper police authority, the owner of the 
plantation through which it passes resumes dominion over it, and we have yet to 
learn that the right has ever been contested.. But there is still @ stronger rea- 
son for the views we hold on this subject, and that is to be found in our legisla- 
tion, which is in accordance with the uniform aequiescence in the right of the 
proprietor to resume the land when it is no longer required for a road. 

The counsel for the plaintifis state, in their printed argument, after quoting the 
above noted authorities, to show that the soil ofa public highway is public proper- 
ty: * These are the public roads described in the first section of the act, approved 
the 92th of March, 1818, which provides that all roads in this State that shall 
have been opened, laid out, or appointed, by virtue of an order of any of the 
police juries in their re ive parishes, are hereby declared to be public roads. 
They do not differ from @street in a city; both are publici juris, belonging 
wholly to the public, and not susceptible of exclusive possession by any one 
person.” But to this ent the proviso of the second section of that act 
furnishes an answer. thus ; 

** Provided also, that nothing in this act shall be so construed as to affect in 
any manner the rights of individuals to any batture or alluvion already formed 
on tlie front of any tract of Jand, which lies on any navigable river or water 
course within the limits of this State, nor to prevent any owner of the soil on 
which a public road shall pass to resume the use and possession of such soil 
whenever said road shall have been abandoned by the public, or shall have been 
transferred elsewhere with the consent of the owner, and with that of the compe- 
tent authority.” 

It results, then, from the terms of this act, which was passed two years after 
the decision in Renthorp’s case, that the soil of public roads did not always 
belong to the public, and that the public right was defeasible on the abandon- 
ment of the roads. 

Our Jaws ynderwent a revision in 1825, and the Code of that year contains 
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some provisions on this subject, which require notice. That Code retained the 
article of the Code of 1808, which we have quoted, concerning highways. 
Code of 1825, art. 444. Code of 1808, p. 94, art. 6. These are in the chap- 
ters entitled The Divisions of Things; and under the chapter of Servitudes 
are the following articles : 

Art. 760. Roads are of twokinds, public and private. 

701. Public roads are those which are made use of as high roads, which are 
generally furnished and kept up bythe proprietors of estates adjacent to them. 

702. Private roads are these which are only epen for the benefit of certain 
individuals, &c. 

In the projét of the Code, to these and art. 703, this remark is appended : 
“« These provisions, which are not in our Code, are of the greatest importance 
in this State, where the cases mentioned may so frequently occur.” 

In the french text the terms chemins publics are used in articles 700 and 
701; and, as we have before noted, in article 444, the word highways is ren- 
dered in french by the term grands chemins. The distinction made by the 
Code appears to be between grands chemins, which is translated highways, 
and chemins publics, which is translated public roads. The former are of that 
class of public things, the property of which is vested in the whole nation; and 
the latter may be made on land subjeet to private ownership. 

The roads, old and new, throughout Louisiana, we believe generally to have 
been what are denominated in the Code public roads. Hence, it by no means 
follows, that because a road is a public road that the public has any right to the 
soil, after itshall have been abandoned. That there are in the country roads of 
the class of gia publice we are not under any necessity of contesting; and, 
having placed what we conceive to be necessary and proper limits to the appli- 
cation of the decision in Renikorp’s case, we proceed to the consideratiom of 
the present case. 

Have the plaintiffs established that the Metairie road to the river Mississippi, 
as described in their petition, was a highway, the soilof which is in the public, 
is the first question to be examined. The pluiatifis contend that the affirmative 
of this proposition is proved by the evidence adduced by them. Theyrely 
upon a decree or judgment rendered by Galvez, the governor general of Loui- 
siana, in 1779, in certain proceedings instituted by commandant of the set- 
tlement of the Germans against Pascalis de Labafre, in order to compel the 
latter to restore a bridge, which he had destroyed, on this road,..Jt is true that. 
in the decree of thegovernor, the road is recognized’@s.a royal road, asis stated 
in the argument of counsel, but we do not find 1 question as to the 
property in the soil was determined, or even mooted, in those proceedings, the 
enly question being as to the public right to the road. Labarre was condemued 
to replace the bridge, but we cannot infer from what was then done. any thing 
more than the recognition of the public right by the governor ; still less can we 
conclude that this road was of a different character, as to the property, from 
the ordinary public roads in the country. 

By an act of the Legislative Council of the territory of Orleans, of the 28th 
of February, 1805, entitled ** An act for opening the road called the Matairie, 
&c.,” the attorney general was directed to present to the Superior Court a 
petition, setting forth that the road had been long of right used and occupied 
asa public road, and praying that the court would decree that the said road be- 
longed to the public, and that the same might not be in future obstructed in con- 
sequence of the unfounded claims of individuals. Under this statute an in- 
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quest was had, at the instance of the attorney general. On the minutes of the 
court, under date of the llth of February, 1806, this entry is made in the 
case; “ Upon hearing the claims of the parties, it is decreed that, the said road 
belongs of right to the public.” The attorney general claimed the road as’ hav- 
ing been long of right used and occupied as public highway, and prayed that 
it might be decreed to belong tothe territory: Several of the owners of plan- 
tations through which this road passed resisted the claims thus set up, by a 
formal protest and answer. It appears that,witnesses were examined on beth 
sides, and that the case was several days on trial; but there is no evidence of 
any judgment having been rendered, except the extract from the minutes just 
given. The practice act of 1805 required all judgments to be signed. No 
judgment having been signed in this case, there is no res judicata. The only 
eflect we can give to the act of the Legislative Council, and the proceedings under 
it, as facts existing at the time, is to consider them to be in affirmance of the deci- 
sion of the governor general that, the Metairie road to the Mississippi was a 
public road. 

It must be observed that, the proprietors of the plantations through which 
this read passed, from time to time, resisted, or obstructed its establishment, as 
the intervention of the public authority in 1779, and in 1805, sufficiently proves. 
It was a subject of contention which has become not the less difficult to solve 
as its origin has become more remote, and the facts in relatiou to it Jess easy to 


. be aseertained by evidence. 


Taking it, therefore, as fully proved that, the road in question wasa public 
road, to which class does it belong? We have not considered the Code of 1825 
as altering the law as it stood at that time, but as declaratory of ‘it, and while it 
recognized the doctrine in Renthorp’s case to its proper extent, established those 
reServations which were necessary, as the country in itssettlement was continu- 
ally undergoing changes. Article 444 provided that highways, great roads, vie 
publice, were public things; and article 701 that, public roads were those 
which are made use of as high roads, which are generally furnished and kept 
up by the proprietors of estates adjoining them. Article 661 provides that, 
services imposed for the public or common utility, relate to the space which is to 
be left for the public use, bythe adjacent proprietors, on the shores of navigable 
rivers, and for the making and repairing of levées, roads, and other public or 
common works, 

There is nothing before us which distinguishes this road from any of the public 
roads in the country. the early settlement of the colony it may have been 
much frequented, but, as thé lands on the river were occupied, its utility dimi- 
nished, and, for more than thirty years, it has been abandoned. 

There is great force in the position which the proprietors of lands through 
which this road passed have invariably maintained in relation to their rights as 
owners. This road is one of the oldest in the colony; and, if it was intended 
to reserve it to the crown in property, asa grand chemin, or permanent high- 
way, it is very singular that no mention was made of it in the original grants 
and titles, which run from the Mississippi to the lake, without any exception or 
reservation. A survey has been shown, made by the surveyor general in 1803, 
in which the road is marked as chemin de la Metairie. On being examined on 
the inquest, had in 1806, and being asked whether, in the titles of the lands of 
the inhabitants which had passed through his hands, there was any indication of 
such a read, he answered: ** Never having had any instructions from the gov- 
ernor upon this-subject, and believing the road to be a public road, J have always 
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marked it in those titles of land which have passed through my hands.” No 
title has been exhibited other than the survey mentioned. It is a fact, which 
we are not permitted to overlook, that this road, which it is attempted to assimi- 
late, as to jits character, to the great roads of the roman empire, was never 
reserved by any act of the sovereign poweras partof the domain, in any grants of 
land adjacent to, or in its vicinity, nor designated by land-marks or admeasurement 
in any ancient plan, as streets and public places always are; nor was it con- 
structed and kept up in any manner®indicating permanency, or distinguishable 
from an ordinary road. It has none of those characteristics in its origin, history, 
construction, or purpose, which accompanied those monuments of enterprize 
and labor, which, to this day, bear witness to the greatness of that wonderful 
people, whose institutions and works were got only organized for domestic pros- 
perity, but extended to her colonies as elements of universal dominion. d 

The plaintiffs’ claims rest upon the occupation and use of the public read 
during a time sufficient to establish the public right to it as a public road,fbut they 
have shown no right of the public to the soil. The road has been since aban- 
doned by the public for more than thirty years, during which time the possession 
of the defendants under their titles has been undisturbed. The main road on 
the river they have kept up; this road has gone into disuse. The public 
authorities do not attempt to reéstablish it ; as far as theyjare concerned, it has 
been rightfully resumed by the proprietors of the soil, and is no longer for the 
use of the public. 

The judgment of the District Court is, therefore, reversed, and the plaintiffs’ 
petition dismissed, with costs in both courts. 
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Succession oF FiTzwi.LuiaMs. 


Sec. 2 of the stat. of 25 March, 1844, confers on the surviving spouse. where the deceased has 
not disposed by testament of his or her share in the community, the usufruct of the share 
of the community property inherited by the issue of the marriage, so long as the survivor 
shall not contract asecond marriage. That share consists of the residue after payment of 
the debts. The statute does not confer on the survivor the usufruct of the share regardless 
of ‘debts; nor does it impair the rights, either of the creditors or heirs, to insist on the 
prompt payment of the community debts. 

The usufract created by sec. 2 of the stat. of 25 March, 1844, must be governed by the rales 
prescribed by the Civil Code on the subject of usufract; and by these rules either the cre- 
ditors or the heirs may claim that property subject to the usufract be sold to an amount 
safficient to pay the debts, unless the usufructuary prefer to advance the sums necessary for 
that purpose. The survivorcan preserve the property unsold only by paying or assuming 
the debts, thereby releasing the heirs from interest ; in which case he will be entitled to 
allthe fraits produced by the property, they being deemed equivalent to the interest on the 
sums advanced (C. C. 578, 579) ; and, in his settlement with the heirs, he mast be ranked as 
a creditor for the amount of those debts, without interest, and held not accountable for the 
revenues received during the existenee of the usufruct. 

Where a surviving spouse, entitled to the usufruct of the share of the community property 
inherited by the issue of the marriage, is treated in the settlement with the heirs as an 
usufractuary of the whole share of the community property who has advanced the sums 
necessary to discharge the debts, he can claim no remuneration, in his settlement with the 
heirs, for services rendered while administering the property fur his own exclusive use. 


PPEAL from the District Court of Madison, Selby, J. A. Pierse and 
Micou, for the curator, appellant. Thomas and Snyder, contra. The 
judgment of the court was pronounced by 
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Kine, J, Anna Fitzwilliams died intestate, in Atgust, 1844, leaving two 


a children, the issue of her marriage with her surviving husband. She left also 


a succession in community between her sugviving husband and heirs, consisting 
of a plantation and slaves, encumbered with debts toa large amount. The 
husband preserved the property in kind, and administered it, applying the reve- 
nues to the payment of the debts. In June, 1846, he contracted a second 
marriage, and thereby forfeited the right to the usufruct of one half of the 
community, conferred by the act of 1844s Subsequently he applied for the 
administration of the succession, caused the property to be sold, and presented 
an account, in which he claimed the entire revenues derived from the commu- 
nity property from the death of his wife until his second marriage, and a salary 
for his services as overseer and manager of the property during that time. 
These items were opposed by one of the two heirs; the opposition was sus- 
tained, and the administrator has appealed. 

The only questions presented, by the agreement of the parties, for conside- 
ration on this appeal, relate to the extent of the usufructuary right of the sur- 
viving husband, and his right to remuneration for his services in the management 
of the property. 

The second seetion of the act of 1844, p. 99, upon which the rights of the 
parties depend, is as follews: ‘‘ In all cases where the predeceased husband or 
wife shall have left issue of the marriage with the survivor, and shall not have 
disposed, by last will and testament, of his or her share in the community, the 
survivor shall hold, in usufruct, during his or her natural life, so much of the 
share of the deceased in said community property as may be inherited by such 
issue: provided, however, that such usufruct shall cease whenever the survi- 
vor shall enter into a second marriage.” The right conferred by this act on the 
survivor is, to hold in usufruct the share of the community property inherited 
by the common issue. That share must necessarily consist of the residue after 
the payment of the debts. The statute has not given to the survivor the usu- 
fruct of all the community property regardless of the debts, nor has it impaired 
the rights of either the creditors or the heirs, to insist on a prompt payment of 
the debts of the community. A different interpretation would violate the letter, 
and, as we conceive, the spirit of the statute. The language of the law is free 
from ambiguity. The difficulty arises in applying it to cases like the present; 
where the survivor has not settled the community at the death of the deceased, 
paid its debts, and exercised his usufructuary right upon the residue; but has 
retained the property unsold, and has received the revenues. 

The usufruct created by this act must be governed by the rules established 
in the Code upon the same subject. By these rules both the creditors and the 
heirs may claim that, property subject to the usufruct be sold to an amount suf- 
ficient to pay the debts, unless the usufructuary prefer to advance the sum 
necessary for that purpose. At the death of the wife, the rights of the parties 
respectively, were fixed by law. The survivor had his election, either to sell 
community property to a sufficient amount to discharge the debts promptly, and 
to exercise his usufructuary right upon one-half of the residue; or, if he pre- 
ferred to preserve the property unsold, he could only do so on paying the debts 
himself, or on assuming them, thereby relieving the heirs from the burthen of 
interest, which might ultimately absorb their entire inheritance. In the latter 
evént, the usufructuary is entitled to the entire fruits produced by the property, 
the fruits being deemed equivalent te the interest onthe sums advanced. C. C. 
arts. 578, 579. But he cannot retain the property unsold, leave the debts unpaid 
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to the prejudice of the heirs, and return it to them, at the expiration of the 


usufruct, encumbered with the additional burthen of the interest which may Fumseninne. 


have accrued in the mean time. 

If these propositions be correct, it follows that, the surviving partner, who 
retained and administered the property in kind, which could not be done to the 
detriment of the heirs, must, in his settlement with the latter, be considered as 
having assumed, or paid, the debts with which it was burthened at the death of 
his wife. He must, therefore, be ranked as a creditor on the proceeds of the 
sale for the amount of these debts, at that date, without interest, and is not 
accountable for the revenues received during the existence of the usufruct. 
Deducting this amount of debt from the sales, the residue will be community ; 
to which isto be added three-fourths of the nett crop of 1844, three-fourths of 
the planting year having expired when the usufruct commenced. He is also 
accountable to the heirs for one-half of the nett product of the crop of 1846, 
the usufruct having expired in Juue. This mode of stating the appellants ac- 
countability for the revenues, is made in conformity with his account presented. 
The result does not vary materially from a calculation based upon the art. 538, 
which would give him the crop of 1844, and to the community the crop of 
1846. Whether it should be so computed has not been made a question, and it 
is unnecessary to determine the point. According to either mode of calculation 
the judgment in favor of the appellee is too small. Being treated, for the pur- 
poses of a settlement with the heirs, as the nsufructuary of the whole commu- 
nity property, who had made the advances necessary to discharge the debts, he 
is, of course, entitled to no remuneration for services rendered while adminis- 
tering the property for his own exclusive use. The debts of the estate, at the 
death of the wife, are admitted to have been $35,000. 

A calculation shows that the judgment of the District Court has awarded to 
the opposing heir less than she is entitled to. She has not prayed, however, 
that it be amended. Judgment affirmed, 


CarraBy v. His CREDITORS. 


Where a testator directs that a sum of money shall be placed in the hands of a certain person. 
to be invested by him in real estate or loaned at interest, as he may deem best, the rent 
or interest thereupon to be paid monthly to a third person during the life of the latter; and 
the person by whom the investment was to be made purchases at probate sale of the suc 
cession of the testator a large amount of property, giving to the executor in part payment 
of price, his receipt for the sum so to be invested ; but the purchaser never invests the sum 
as directed by the will, and some years after makes a cessio bonorwm, including the proper- 
ty purchased from the succession; on an opposition by the legatee to a tableau presented 
by the syndics of the insolvent: Held, That he has no legal mortgage on the real 
estate purchased by the insolvent from the succession of the testator, to secure the princi- 
pal or interest of his legacy; that the legacy has been discharged, so far as the heirs could 
doit; that art. 1626 of the Civil Code applies only where the heirs refuse to discharge aleg- 
acy; that the opponent has only anordinary claim against the insolvent, for whose acts ar 
omissions the heirs of the testator cannot be made responsible. 


PPEAL from the Third District Court of New Orleans, Ken. 


nedy J. 
Lewis and Bermudez, for the appellant, cited, C. C. 1623,. 1624, 1£26 
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1627. Code Nap, 1017. Rogron’s Comm. on that art.. Dict. du Droit, verbo 


. no. 161, p. 375. 5 Toullier, nos. 567, 568, and note (1). 
s, for the executor, conird. 


The judgment of the court was pronounced by 

Rost, J. The late Antoine Carraby ordered by his will a sum of $10,000 
to be raised out of his property, and placed in the hands of his brother Etienne 
Carraby, to be invested in real estate, or loaned at interest, as Etienne Carraby, 
might deem best, the rent accruing therefrom to be paid monthly by him to 
Arnaud Carraby during his lifetime. After the death of the testator, the 
property left by him was sold at probate sale, and Etienne Carraby purchased a 
large portion of it, and gave to the executor of his brother, in part payment 
thereof, his receipt for the aforesaid sum of $10,000. He never invested this 
sum as directed by the will, and, several years after receiving it, he made a 
cessio bonorum, including the property purchased from the succession of Aloine 
Carraby, and it was sold by his syndics. 

Arnaud Carraby has opposed the tableau filed by the syndics, and contends, 
that he has a legal mortgage on all the real estate purchased by the insolvent at 
the probate sale of Antoine Carraby’s succession, to secure the principal of his 
legacy and the legal interest thereon from the date of his receipt to the execu- 
tor as part of the price he bid for the property, until the principal and interest 
shall be paid, and the former reinvested for the use of the legatee under the 
the will; and that this mortgage takes precedence of the vendor's privilege 
which the heirs of Antoine Carraby have on the same property, and for which 
they have been placed on the tableu. The opposition was dismissed in the 
court below, without prejudice to the rights of Arnaud Carraby as an ordinary 
creditor, and he has appealed. 

There is no error in the judgment. Art. 1626 of the Civil Code, giving a 
mortgage to the legatee, applies to cases in which the heirs refuse to discharge 
the legacy. In this case the legacy has been discharged, so far as the heirs 
could discharge it. It has been placed in the hands of the person appointed 
by the testator to receive it, and the heirs are not responsible fur the acts or 
omissions of that person. 

The will expressly provides that Etienne Carraby shall incur no responsibil- 
ity whatever by taking charge of this bequest, and, before his failure, the op- 
ponent had only a personal action against him. His claim now, if he has any, is 
an ordinary claim. Judgment affirmed. 


Nr en enn 


Jamison v. LuDLow, 


Parol evidence is admissible to prove that a written act of compromise, by which the creditor 
released a portion of his claim, was made in consequence ot fraudulent representations by 
the debtor. C.C. 3046. The introduction of such evidence is not prohibited by art. 2256 
of the Civil Code ; it does not tend to vary or contradict the written act, but to show that 
there never was any valid compromise, it wanting the essential element of consent. 

The rule established by art. 2256 of the Civil Code, which prohibits the introduction of parol 
evidence to Vary or contradict the terms of a written act. is not infringed by the admission 
of such evidence to prove a new and distinct agreement to pay a debt released by the 
written act. Although a debt be released on payment of a part, there remains such a natural 
obligation on the part of the debtor to pay the balance, as will preclude him from recovering 


back the amount when paid after the release, or will form a sufficient consideration for 2 
new promise. 
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PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 

Carter and Winthrop, for the appellants, cited Davis v. Smith, 4 Espinasse, 

37. J.,and H. H. Strawbridge, for the defendants, relied on C. C. 2256. 3 

Mart. 250. 3 Mart. N. S. 692. 2 Ib. N. S. 361. 1 Ib. N. S. 640. Greenleaf, 
Evid. § 275. The judgment of the court was pronounced by 

Surpent, J. The defendants, being indebted to the plaintiffsin the sum of 
$1680 30, the parties entered into a written compromise, by which the defend- 
ants agreed to pay one-half of that amount, by instalments, and for the residue 
they were released. The plaintiffs now seek to recover the other half of the 
debt, upon the ground that they were induced to make the compromise by false 
and fraudulent representations of the defendants, and upon the further ground 
of a subsequent promise to pay. 

It appears by a bill of exceptions that, on the trial of the cause the plaintiffs 
offered a witness to prove * that, at the time of the compromise, the defendants 
made declarations which were false as to their pecuniary condition, and which 
declarations led to the compromise,” which testimony the court refused to admit, 
upon the ground that parol evidence was inadmissible to contradict the written 
agreement of compromise and discharge. This ruling of the court the defend- 
ants attempt to sustain by reference to the 2256th article of the Code, which 
declares ‘ that parol evidence shall not be admitted against or beyond what is 
contained in the acts, nor on what may be said before or at the time, of making 
them, or since.” 

The reason of this rule is a safe guide in its proper application. The law 
excludes parol evidence tending to vary or contradict a written instrument, 
because, where the parties have put their agreement into writing without any 
uncertainty as to its object or extent, it is presumed that they have committed 
to writing their whole engagement, and everything that was necessary to express 
their wishes and meaning; and because, also, serious mischiefs would result 
from the admission of oral testimony in such cases. But the lawgiver certainly 
did not intend to exclude parol testimony to establish fraud. Not only is such 
testimony in most cases the only testimony by which the fraud can be proved, 
but it is also obvious that such evidence does not go to explain or vary the con- 
tract as made, but to show that in fact the contract never had any binding force. 
Fraud vitiates all contracts, and a contract induced by fraud, is,in fact, no con- 
tract, if the injured party chooses to repudiate it, becacse it wants the essential 
element of consent. See Broussard v. Suduque, 4 La. 351. Brounson v. 
Fenwick, 19 La. 435. Greenleaf on Evidence, § 275 et seg. A compromise, in 
this respect, stands upon the same footing as any other contract. C. C. 3046. 

By the bill of exceptions it further appears that, the plaintiffs offered a witness 
to prove that ‘since said compromise, and since the fulfilment of its terms, the 
defendants promised to pay the amount sued for.” This testimony was also 
rejected, upon the same ground asthe parol testimony to show fraud. We think 
the court erred. The rule which forbids oral evidence to contradict or vary the 
terms of a written contract, is not infringed by the admission of oral evidence 
to prove a new and distinct agreement. Commandeur v. Russell, 5 Mart. N.S. 
459. Bouligny v. Urquhart, 4 La. 30. 

If there was such a promise it did not require a new pecuniary consideration. 
Although an indebtedness be released upon the payment of a part, there still 
subsists such a natural obligation on the part of the debtor thus relieved by the 
mercy of the creditor, as would estop the debtor from recovering back if he paid, 
or form a sufficient consideration foranew promise. A debt prescribed involves 
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no legal liability, yet a new promise to pay it without a new consideration is bind- 
ing. The certificated bankrupt is discharged in law, but his duty in foro con- 
scientie remains, and will support a new agreement to pay. The same rule, we 
think, applies to a voluntary release given upon a partial payment. Willing v. 
Peters, 12 S.and R. 177. A fortiori, where the release was induced by mis- 
representation or fraud. 

It is, therefore, decreed that, the judgment of the District Court be reversed, 
and that this cause be remanded for further proceedings according to law, the 
defendants paying the costs uf this appeal. 


A BILL 


Fisk, Guardian, v. Fisk et al. Executors. 


Where a testator bequeaths a sum of money to A, “ for his sole use and benefit, without any 
security whatever, daring his natural life, and at his death to be divided and given equally 
to the children of 8”, he must be considered as intending to create an usufruct in favor of 
A. Such a disposition is within the exception created by art. 1589 of the Civil Code to 
the prohibition of substitutions and fideicommissa. The property in the sum bequeathed 
does not vest absolutely in A ; for though, where the usufract is of things which cannot be 
used without being expended or consumed, the usufructuary has a right to dispose of 
them at bis pleasure, under the obligation of replacing them or their valae, at the expira- 
tion of the usufruct (C. C. 542), as between the parties in interest, the law recognizes him 
to whom the property is to fall on the termination of the usufruct as the owner, and the 
usufructuary simply as such. C.C. 543 to 549, 556. Whenever an usufruct is legally es- 
tablished, whether perfect or imperfect according to the provisiuns of the Code, the prohi- 
bition is not violated. 

Where the facts of a cause present a double aspect, one of which represents a contract 
which the law authorizes, and the other one prohibited by law, the contract must be sus- 
tained. 

Where the usufruct of a sum of money is bequeathed to a person,“ during his natural life, 
and at his death to be divided and given equally to the children of a third person,” such 
only of the children of the latter as were alive at the testator’s death, can take under the 
testament. C. C. 1457, 1458, 1459, 1469. 


PPEAL from the Second District Court of New Orleans, Kennedy, J. 


Elmore and King, for the plaintiff. The bequest in the will of Stebbins 
Fisk is valid. It created merely an imperfect usufruct in favor of Abijah 
Fisk during his life, the ownership being in the children of Sereno Fisk. C.C. 
525, 528, 533, 601, 603, 604, 605, 552, 1456, 1460, 1465, 1509, 1515. 17 
La. 52. 4 Rob. 302, 410. 1 Rob. 115, 118. 5 Toullier, no. 91, p. 99. 
The bequest to the children of Sereno Fisk is not a substitution. C.C. 1507. 
1 Rob. 118. 4 Rob. 204. 3 Marcadé, 418, 428. 8 Duranton, 62. 

Prentiss and Finnéy, for the appellants. 1. The legacy to the children of 
Sereno Fisk, was clearly a legacy to those who might be hivirig at the time of 
the death of Abijah Fisk, the first legatee, and not to those living at the death of 
the testator. Such was manifestly the intention of the testator Siebbins. The 
words used are prospective, and refer for their effect to the death of Abijah— 
not that of thetestator. ‘+ At his death (that is Abijah’s), it shall be divided 
and given tothe children of Sereno.” The testator does not give, but directs, 
that at the death of Abijah * it shall be given.”” The expression is clearly a 
direction or command to Abijah, to render or return the legacy, at his death, to 
the children of Sereno, who may be then living, and this constitutes a “ fidei 
cammissum” conditional, reprobated by our law. 

2. At the death of the testator, no interest vested immediately, in the two 
children of Sereno then living; their interest was conditional upon the survivor- 
ship; if they had died before Abijah, their heirs would not have been entitled 
to the legacy. 
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3. All * fideicommissa” are expressly prohibited by the Louisiana Code, 
except vulgar substitutions, and the case where the usufruct alone is given to 
one and the property at the same time to another. 

4. This is not a‘ vulgar substitution,” because the person first called, to wit, 
Abijah Fisk, was capable of taking, and did take, the legacy. 

5. It is nota legacy of the usufruct to Abijah, and of the ownership to the 
children of Sereno, for the following reasons: 1. The terms of the donation 
are complete and absolute, embracing the full property and ownership. ‘To 
my brother Abijah Fisk, I give, devise and bequeath the sum of $100,000"— 
not the usufruct of $100,000, but the absolute property and ownership, ‘during 
his natural life.” Had the words just quoted been the only ones used, there 
could be no doubt that the property itself was conveyed, and that Abijah had a 
complete life estate in it. The additional words “for his sole use and benefit, 
without any security whatever, during his natural life,” dc., so far from dimin- 
ishing, strengthen the character of the legacy. It is to be * for his sole use and 
benefit” during his life. If, at the same time, the absolute ownership was in 
another, how could it be said to be for his sole use and benefit? Ownership is 
property, and can be sold, transmitted, and used like any other property. 8 
who has the ownership has a use and benefit inthe property, as wellas he who 
has only the usufruct. The terms of this legacy give to Abijah Fisk, during 
his natural life, full, complete, and absolute dominion over it. He ean do with 
it as he pleases—* without any security whatever.” ‘These last words show 
that the testator intended to give him absolute dominion over the legacy, and that 
he should hold as absolute owner, and not as a mere usufructuary. This com- 
plete dominion rendered him complete and absolute owner during life (see Civ. 
Code, arts. 480, 481, 483, 484, &c.); and proves that the property, and not the 
mere usufruct, was given to Abijah. The same property was given to Abijah 
during his life, which was to be given at his death, to the children of Sereno. 

2d. We have attempted to show, that by the terms of the legacy, it was the 
intention of the testator that it should be ‘divided and given” to the children 
of Sereno, living at the death of Abijah. If this was his intention, he could 
not at the same time have intended that the property should vest in the children 
of Sereno then living, at hisown death. A usufruct is defined to be “the right 
to enjoy a thing, the property of which is vested in another. See Civil Code, 
art.525. Whenever, then, there is a usufruct there must be, at the same time, 
an owner of the property in existence. If,then, Abijak Fisk took only a usu- 
fruct, what become of the property or ownership at the same time? If it 
vested in the children of Sereno Fisk, then it vested in the two who were living 
at the death of the testator, and the three children born afterwards, are not 
entitled to a cent of the legacy. Again, by arts. 1459 and 1469 of the La. 
Code, ‘* donations mortis causd’’ Gannet be made to persons, not “ in esse’”’ at 
the death of the testator. 

Three of the present plaintiffs were not ‘in esse” at the death of Stebbins 
Fisk ; he could not, therefore, make them a donation of the property or own- 
ership, because they were incapable of taking. The construction contended 
for by plaintiff necessarily excludes three of them from the operation of 
the will. It is manifest that the testator intended that Abijah Fisk should hold 
the legacy in full property, and, at his death, return it to the children of Sereno 
who might then be living. This view is sustained by another portion of the 
will. 

After various pecuniary bequests, the testator says: ‘ Should there be any 
surplus of my estate, after paying these bequests, I give it to my brother Abi- 
jah Fisk; but should there be any deficiency, it shall be taken from the bequest 
made to him.” 

Even if the first clause of the will does convey to Abijah only a usufruct in 
the legacy, still it does not follow that the papery was in the children of Se- 
reno. e say that if it did not pass to Abijah by the first clause, it did by the 


last, in which he is constituted residuary legatee. Abijah Fisk took the usufruct 
by specific bequest, and the naked property for his life-time, under the residua- 
ry clause ; thus uniting usufruct and property, he became for the term of his life, 
absolute owner. 


The judgment of the court was pronounced by 
Eustis, C. J. The plaintiff, who is the natural tutor and guardian of his 
minor children, residing in the territory of Wisconsin, seeks to recover from the 
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executors of the late Abijah Fisk, the sum of $100,000, being the amount of a 
legacy alleged to be left to them under the will of théir deceased uncle, Steb- 
bins Fisk, who died in June, 1837. One of the executors, Alvarez Fisk, resists 
this demand, and claims the amount as belonging to the succession of Abijah 
Fisk, of whom he is the residuary legatee. 

The rights of the parties before us depend upon the construction of this 
clause in the will of the late Stebbins Fisk : b 

“To my brother, Abijah Fisk, I give, devise, and bequeath the sum of 
$100,000, for his sole use and benefit, without any security whatever, during his 
natural life. At his death it shall be divided and given equally to the children 
of Sereno Fisk, my younger brother.” 

Under this clause Abijah Fisk received the $100,000, which he retained till 
his death, which took place, in New Orleans, in December, 1845. 

It is contended that this legacy contains a fideicommissum, and is within 
the prohibitive article of our Civil Code on that subject. 

In the case of Ducloslange v. Ross, recently decided, ante p. 432, we held 
that, under article 1507 of the Code, fidcicommissa, as well as substitutions, 
were prohibited. To this prohibitiony the Code, in the articles immediately 
following, 1508 and 1509, establishes two exceptions; the first, in favor of the 
vulgar substitution of the civil law, and the second, in favor of dispositions testa- 
mentary, or inter vivos, by which the usufruct is given to one, and the naked 
property to another. The difficulty of distinguishing with precision between 
the latter and fideicommissa, leads to the conclusion that, the sense of these 
articles, taken with other articles of the Code, is that, these excepted cases, 
although they may be substitutions or fideicommissa, are excepted from the 
general prohibition. That the intention of the testator was to create an usu- 
fruct in favor of the legatee, Abijah Fisk, the language made use of leaves no 
room to doubt ; and it is equally clear that, ifno prohibition existed in relation to 
substitutions and fideicommissa, the children of Sereno Fisk could recover the 
amount of it from his succession at his death, the usufruct having terminated 
with that event. 

it is contended that this legacy is within the prohibition, and not within 
the exception, because the property in the money, or subject of the legacy, 
was absolutely vested in Abijah Fisk, and not merely the usufruct, and that he 
thereby became the owner, and not merely the usufructuary. This is true im 
onesense. If the usufructisof things which cannot be used without being ex- 
pended or consumed, the usufructuary has a right to dispose of them at his 
pleasure, under the obligation of replacing them or their value, at the expiration 
of the usufruct. C.C.542. But, as between the partiesin interest, the law 
recognizes him as the owner, to whom the property is to fall on the termination of 
the usufruct, and the usufructuary, simply as such, though the ownership is 
absolutely in him, of things which are expended or consumed in the use. See 
articles 542, 543 ef seg. and 556. The interest, or property, in things subject 
to usufruct, is a fiction of law, created by the Code, with reference to which 
article 1509 must be construed as to its operation and intendment. Wherever 
an usufruct is legally established, whether perfect or imperfect according to the 
provisions of the Code, the prohibition is not violated. 

We have held in the cases of the Bank of Louisiana v Briscoe, ante p. 157, 
and of Macarty and others v. Mandeville, ante p. 239, that where the facts of a 
case present a double aspect. one of which brought the case within, and the 
other left it without, the scope of a prohibitory law, the contract would be sus~ 
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tained. We, therefore, concur with the district judge in his conclusion, as to 
the validity of the testamenpéty disposition in favor of the children of Sereno 
Fisk. + er 

At the time of the death ofthe testator, Stebbins Fisk, but two of the children 
of Sereno Fisk, were in esse, and it is urged by the learned counsel that. the 
three of the present plaintiffs in interest, born since, are necessarily excluded 
from all participation in the legacy. The terms of the will are: “ At his death, 
it shall be divided and given equally to the children of Sereno Fisk, my youngest 
brother.’ Atthe decease of Stebbins Fisk, in June, 1837, but two of the plain- 
tiffs were born, or conceived ; Mary Elizabeth, born in 1834, and Newton, born in 
1836. The next in age, Caroline, was not born until September, 1838. Under the 
terms of the will, and in accordance with the provisions of the Civil Code, arts. 
1457, 1458, 1459, 1469, we think that the children living at the decease of the 
testator ca alone take under his will. és 

The learned judge before whom this €ause was tried, at the instance of the 
counsel for the tutor, #bstaimed from determining this question, as to which of 
the children this legacy belonged. The same request has been made in this 
court, but we do not feel ourselves at liberty to decide the case adversely to the 
residuary legatee and the succession of Abijah Fisk, represented by the execu- 
tors, without determining to whom the money in dispute, of right, belongs. The 
judgment of the District Court will have to be changed in this respect, 

The judgment of the District Court is, therefore, in part reversed ; and it is 
ordered that, judgment be rendered in favor of Sereno Fisk, tutor and guardian 
of his minor children, Mary Elizabeth Fisk, and Newton Fisk, against Alvarez 
Fisk and Charles Watts, éxecutors of the late Abijah Fisk, for the sum of 
$100,000, with legal interest thereon from the 13th December, 1845, until paid, 
with costs of suit. In other respects the judgment is affirmed, the appellee 
paying the costs of this appeal. 


Tue Srare v. Newson et al. 


Sach confessions of the accused alone as have been v@luntarily made, aninfiuenced by either 
hope or fear, can be given by evidence against him; but they must be shown to have been 
thus made before they can be received. 

The fact that the accused was in the stocks at the time that a confession of guilt was made 
by him, in which he had been placed merely for safe-keeping, will not render the confession 
inadmissible. Where the restraint is such only as is necessary for the safekeeping of 
the prisoner, it will not render his confession inadmissible. 

Where a slave in confinement under a charge of murder, on a representation made to him by 
the overseer of the estate, a son of his master, “that it would be better for him to tell what 
he bad done,” confesses the crime, the confession cannot be given in evidence against him. 


Per Curiam: Although opposite opinions have been entertained as to the question, whether © 


a confession made to a person who has no authority over the prisoner, upon an inducement 
offered by that person, be admissible, it seems to be settled that if the inducement be of- 
fered by a master toa servant, or by any other person having authority over the prisoner, 
the confession will not be deemed voluntary, and will be rejected. 

The jurisdiction of the Supreme Coart in criminal cases being limited by the constitation, art. 
63, to questions of law alone, it will not examine into the facts in any such case, for the pur- 
pose of determining whether the evidence authorized a conviction. 
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Questions in criminalcases can only be brought before the Supreme Court by a bill of ex: 
ceptions to the opinion of the judge admitting or rejecting testimony, or to his charge to the 
jary. or by an assignment of error. 

The fact that there is no judge to preside over the deliberations of the jury of freeholders, on 
the trial of slaves for crimiual offences before the tribunals established by the stat. 1 Jane, 
1846, and the impossibility, in consequence, of presenting to the Sapreme Court, any ques- 
tion as to the sufficiency of the proof to justify a cpnviction by a bill of exceptions to the 
tharge of a judge, is a difficulty resulting from the defective organization of the inferior 
tribunal, which can only be remedied by legislative interference. . 





PPEAL from a judgment rendered by a tribunal for the trial of slaves, or- 
A ganized under the stat. of 1 June, 1846, in the parish of St. James. This 
was argued er parle by 
" Bérault, for the appellants. ‘I'he decision of the case depends on a correct 
lication of two cardinal principles of the law of evidence relating to confes- 
sions of guilt; one of which is that the confession must be free and voluntary, 
and “before it is received in evidence in a criminal case must be shown to have 
been such.” Greenleaf on Evidence. § 219, vol. 1, p. 263. ‘A free and vol- 
uotary confession,” suid Eyre, C. B. in Warickshall’s case, ‘is deserving of the 
highest credit, because it is presumed to flow from the strongest.sense of guilt, 
and, therefore, it is admitted as proof of the crime to wkich it refers; but a 
confession, forced from the mind by the flattery of hope, or by the torture of 
fear, comes in so questionable a shape, when it is to be considered as the evi- 
dence of guilt, that no credit ought to be given to it; and therefore it is rejeet- 
ed.” The material inquiry, therefore, is, whether the confession has been ob- 
tained by the influence of hope, or fear, applied by a third person to the prison- 
6r’s mind. See Greeoleaf, vol. 1, § 219. Phillips on Evidence. ed. 1843, C. 
and H. notes, vol. 1, p. 111. 

This doctrine has been expounded by Hawkins: “ As the human mind under 
the pressure of calamity is easily seduced, and liable in the alarm of danger to 
acknowledge indiscriminately a talsehood or a truth, as different agitations may 
prevail, a confession whether made upon an official examination or in a discourse 
with private persons, which is obtained from the defendant either by the flat- 
tery of hope or by the impressions of fear, however slightly the emotions may 
be implanted, is not-admissible evidence ; for the law will not suffer a prisoner 
to be made the deluded instrument of his own conviction.” 2 Curw. Hawk, 
595, cited from Leach’s Hawk. and approved in State v. Aaron, 1 South. 239, 
Phillips on Evidence, ©. and H. vol. 2, p. 242. 

In the case of the State v. Field & Webber, Peck’s Rep. p. 140. the court, 
ip treating of this subject, eloquently said; * The evidence of such confessions 
is linble to a thousand abuses. ‘They are made by persons generally under arrest, 
in great agitation and distress, when each ray of hope is eagerly caught at, and 
frequeutly under the. delusion, though not expressed, that the merit of a dis- 
closure will be productive of personal safety.. The confession is made in want 
of advisers, under circumstancesf desertion by the world, in chains and deg- 
radation, with spirjts sunk, fear predominant, hope fluttering around. purpose 
and views momentarily changing, a thousand plans alternating, asoul tortured 
witb anguish, and difficalties gathering into a multitude. How easy it is for 
the hearer to take one word for another, or to take a word in a sense not ip- 
tended by the speaker. And for want of an exact representation of the tone of 
voice, emphasis, countenance, eye. manver and action of the one who made 
the confession, how almost. impossible it is to make third persons understand 
the exact state of his mind and meaning. For these reasons such evidenc is 
received with great distrust, and under apprehensions for the wrong it may do. 
Its admissibility is made to depend on its being free from suspicion that it was ob- 
tained by any threats of severity, or promises of favor, and of every influence, 
even the minutest.” Cited in Ph. Ev. C. and H. notes, vol. 2, no. 216, p. 236. 

On this subject see Green. Ev. vol. 1, § 219, p. 263, who says that: * Before 
any confession can be received in evidence in a criminal case, it must be shown 
that it was voluntary. The course of practice is to enquire of the witness 
whether the prisener had been told that it would be better for him to confess, or 
worse for him if he did not confess, or whether language to that eject had been 
addressed to him.” 

The second ground of defence is approached with equal confidence, as the 
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confession of both Nelsonand Edwin, (even admitting that, that made by Nelson Srate 


was properly obtained), are extra-judicial, uncorroborated by any other proof 
of the * corpus delicti,” and consequetly insufficient for their conviction. The 
doctrine is now well settled that, the mere confession of a crime, not made ia 
the course of an examination before a committing magistrate or upon arraign- 
ment, or in other words, an extra-judicial confession, cannot warrant @ convic- 
tion, unless fortified by other proof (dehors the confession). of the crime * 
confessed. See Greenleaf on Evidence, vol. 1, sec. 217, p. 260, who in t 

ing this subject says: ** Whether extra-judicial confessions, uncorroborated by 
any other proof of the ‘corpus delicti,’ are of themselves sufficient to found a 
conviction of the prisoner, has been gravely doubted. In the roman law, such 
naked confessions amounted only to a ‘sem?plena probatio,’ upon which alone no 
judgment could be founded ; and at most the party could only, in proper cases, 
be put to the torture. But if voluntarily made in the presence of the injured 
party, or if reiterated at different times in his absence, and persisted in, they 
were received as plenary proof. In each of the english cases usually cited in 
favor of the sufficiency of this evidence, there was some corroborating circum- 
stance. In the United States, the prisoner’s confession, when the corpus delicti 
is not otherwise proved, has been held insufficient for his conviction; and this 
opinion certainly best accords with the humanity of the Criminal Code, and 
with the great degree of caution applied in receiving and weighing the evidence 
of confessions in other cases; and it seems countenanced by approved writers 
on this branch ef the law.” 

In the case now under consideration, not an iota of evidence corroborative of 
the crime charged can be found in the record, which is barren of any testimony 
to that effect. Not even the existence and disappearance of the victims are 
accounted for. They may be, so far as the record informs us, yet aliye, and, in 
this state of uncertainty, the monitory voice of Sir Mathew Hale warns ua, 
** Never to convict a man for stealing the goods of a person unknown, merely 
because he will give no account how he came by them, unless au actual felony 
be proved of such goods; and never to convict any person of murder or man-, 
slaughter, till at least the body be found dead ;” on account of two instances he 
mentions, where persons were executed for the murder of .others who were 
then alive, but missing. 


The judgment of the court was pronounced by 

Kine, J. The appellants, who are slaves, were tried for the crime of mur- 
der, by a tribunal organized under the act of 1846, (Acts, p. 114,) and found 
guilty. From the judgment pronounced upon that conviction, they have appealed. 

The questions which arise are presented in bills of eaception to the opinion 
of the inferior tribunal, receiving in evidence the confessions of guilt made by 
the accused, which were objected to on the trial, as not having been free and 
voluntary, but made uuder the exercise of improper influences on the minds of 
the prisoners. It appears that the confession of Nelson was made to the over- 
seer of the plantation, who was also the son of his owner. ‘The witness stated 
that the accused was in the stocks when the confession was made, and that he 
“told Nelson previously, that it would be better for him to tell what he had 
done.” 

The well settled rule of law is, that only such confessions of the,accused as 
have been voluntarily made, uninfluenced by either hope or fear, can be 
given in evidence against him, and they must be shown to have been thus made, 
before they can be received. The circumstances of this case do not authorize 
the conclusion that, threats or violence were used to extort confessions. The 
accused, Nelson, was in the stocks, it is true, but only for safekeeping. A* 

. gegards him, the only enquiry is, whether the inducement held out to him to 
confess was such as should have excluded the confession from evidence. Say, 
ing to a prisoner that “it would be better for him to confess,” or words to that 
effect, has been repeated|y held to be such an inducement offered to the prison- 
er a8 will exclude his confession ; and, although opposite opinions have been en- 
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tertained as to the question, whether a confession made to a person who has no 

authority over the prisoner, upon an inducement offered by that person, is 

receivable, yet it seems to be settled that, if the inducement be offered by a 
master to a servant, or by any other person having authority over the prisoner, 

the confession will not be deemed voluntary, and will ba rejected. 1 Greenleaf 
on Ev. § 219, 220, 221, 222. McNally on Ev. 42,43. Phil. on Ev. 

The confession of Nelson comes strictly within the rules which should have 
excluded it from evidence. It was made to his young master, who was also 
his overseer, to whose authority he habitually submitted, to whom he would 
naturally look for protection, and upon being advised ‘that it would be better 
for him to tell what he had done.” The admonition coming from such a source 
was well calculated to inspire the slave with the hepe of protection from the 
consequences of his act if fully confessed, and his confession made under that 
impression should have been rejected. The conviction of the slave Nelson, 
based upon this evidence, must be set aside. 

As regards the siave Edwin, his confessions were repeated and voluntary. 
No inducements were held out to him to confess, and he was under no other 
constraint than that necessary for his safe custody. But it is objected that, his 
confessions are the only evidence against him; that they are imperfect, stating 
only in general that the accused “aided in killing two white men ;” that they 
are unsupported by any other proof of the corpus delicti, and are not sufficient 
to found a conviction upon; that neither the time, place, nor manner of death, 
not even the existence and disappearance of the persons charged to have been 
murdered, are shown. ‘We are referred to the record which is said to contain 

* the entire evidence adduced against the accused, to establish this aljeged irreg- 
ularity, and the impropriety of the conviction. Our jurisdiction in criminal ca- 
ses is limited in express terms by the constitution, article 63, “to questions of 
Jaw alone,” and we have uniformly refused to examine the facts, for the pur- 
pose of determining whether the evidence authorized a conviction. State v. 
Fant, 2 An. 837. State v. Bogan, Ib. 838. State v. Peterson, Ib.921. 

Questions in criminal matters can only be brought before us by bills of excep- 
tion to the opinion of the judge admitting or rejecting testimony, or to his 
charge to the jury, or by assignments of error. But it is urged, that, constitu- 
ted as the tribunal is before which slaves are to be tried for criminal offences, in 
which the justices and freeholders have equal authority, there being no judge to 
preside over the deliberations of the jury or to give them the law in charge, 
the question of the insufficiency of the proof to justify a conviction, can never 
be presented to the appellate tribunal, unless the latter be permitted to exam" 
ine the evidence; as such questions can only be presented in bills of exception 
to the charge of the inferior judge. The difficulty suggested is serious, but it 
results from the defective organization of the inferior tribunal, and can only be 
remedied by legislative interference. 

As regards the slave Edwin, the judgment must remain undisturbed. 

It is, therefore, ordered that, as far as relates to the slave Nelson, the judg- 
ment appealed from be reversed, and the cause remanded for a new trial, 
with instractions to the inferior court to receive no confessions of said slave 
Nelson which were not voluntarily made. As regards the slave Edwin, the 
jedgment is aflirmed, 
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Beck v. Howarp. 


A promise to pay a debt, made by the debtor after a cessio bonorum, will support an action, 
whether the insolvent was discharged by his creditors or not. If not dischiarged, the legal 
obligation resting on him is to pay those creditors whose demands accrued prior to the 
cession, on his acquiring propert¥ more than sufficient for his mainterfance and for the dis- 
charge of debts subsequently contracted ; and the only remedy of the prior creditors is to 
require anew surrender. ©. €. 2173. Stat. 20 Feb 1817, 8.28. The subsequent promise 
creates a new debt, which may be recovered in a separate action without requiring a new 
surrender. Though thedebtor have been fully discharged, the previous debt is a sufficient 
consideration for aes equent promise. C. C. 1752, 


PPEAL, by th@ defendant, from a judgment of the Fifth District Court of 
New Orleans, Buchanan, J. 

I. W. Smith, for the plaintiff. 

Sigur and Bonford, for the appellant. An action Vike the present, even 
where a positive pftomisg is clearly proven, cannot be maintained under our in- 
solvent system. The principle of equality in the distribution of the debtor's as- 
sets among his creditors, is the essential characteristic of that system. If the 
defendant has acquired property since his cession, that property is the common 
pledge of all his creditors. It must be brought into the insolvency and equally 
partitioned. No one creditor, by obtaining a promise from the common debtor, 
can gain a preference over the others. See the cases of Gurlie v. Flood, 11 
Rob. 166. Goicochea v. Ricarte,4 La. 44. Morgan v. Dalton, 3 La. 384. 


_ The judgment of the court was pronounced by 

Kine, J. The defendant is sued on an open account, and pleads in bar of 
the action, a cession of his property made after the debt accrued, to which the 
plaintiff was a party, and which was accepted by the judge. The plaintiff 
relies on a promise to pay the debt, made by the defendant subsequently to the 
surrender. 

The subsequent promise, which is fully proved, created a new obligation, 
which authorized the plaintiff to maintain his action, whether we are to con- 
sider, under the pleadings and evidence, that the defendant was discharged, or 
not, by his creditors. If he was not discharged, the legal obligation resting upon 
him was, to pay his creditors whose demands accrued prior to the cession, on 
his acquiring property more than sufficient for his maintenance, and for the 
discharge of his debt subsequently contracted. In that event, the only reme- 
dy of the prior creditor is to require a new surrender. C. C. art. 2173. 4 
La. p. 45. 8 Rob. 204. Bul. & C's. Dig. 492. But the defendant's subse- 
quent promise created a different obligation from that imposed by law. It was 
an unconditional undertaking to pay the debt without regard to the legal con- 
sequences of his previous cession, and made.a new debt, for the recovery of 
which the plaintiff could proceed by a separate action, without requiring the 
debtor to make a pew surrender. If he was fully discharged, as is contended, 
the moral obligation resulting from the previous indebtedness was a sufficient 
consideration to support the subsequent promise, and the effect of that promise 
was to create a new debt. C.C. art.1752. Bach v. Cohn, ante p. 101. We 
think that the district judge did not err, in overruling the plea. 


Judgment affirmed, 
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Svecession or Srory. 


Where a succession, which owes no debts, consists of property susceptible of immediate 
division, and all the heirs are present, and oue of the heirs of age and the tutrix of the 
minor heirs oppose the appointment of any administrator, insisting on an immediate par- 
tition, and the appointment of an administrator will only produce unnecessary expense 
and delay, no such Rppointment should be made. Art. !040 of the Civil Code which pro 
vides that. where there are several heirs, some of whom have accepted unconditionally 
and others claim the benefit of the term, for deliberating, an inventory shall be made, and 
an administrator appointed to manage the effects of the succession until a partition be 
made among the heirs, must be considered as modified by art. 976 of the Code of Practice, 
which requires the appointment of an administrator only in case some of the creditors 
require it. Per Curiam: Even in case there are no debts we do not undertake to say that 
an administrator cannot be appointed. There may be cases in which such an appointmeng 
would be advantageous, nay necessary. to the interests of a succession; and the propriety 
of subjecting the saccession to such a charge, must rest with the discretion of the judge, on 
the facts before him. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Josephs and Grymes, for the appellant. ZL. Peirce, contra, contended 
that an administrator should be uppointed, citing Civil Code, arts. 1030 to 1041, 
1045, 1046, 1049, 1051. C. P. 974, 976. Picouv. Dussuau, 4 Rob. 413. 
Self v. Morris, 7 Rob. 25. The judgment of the court was pronounced by 
Eustis, C.J. On the 25th of December last, Benjamin Story died in the 


_ gity of New Orleans, and on the 31st of that month Henry Clement Story, the 


eldest son, applied to the Fourth District Court of New Orleans for the 
administration of his succession, without alleging any reason other than that he 
was desirous of obtaining letters of administration, the deceased having left 
property. The petition charge’ that the wife of the deceased had been for 

time dead, and that the issue of the marriage was himself, Sidney Story, 
and Mrs. Mackie, who are of age ; and Benjamin Story, Norman Story and Anna 
Eliza Story, whe are minors, and represented by their grandmother, Mrs. 
Elizabeth Clement. 

On the 12th of January, Mrs. Clement filed her written opposition to the 
petition of Henry Clement Story, in which she states that she considers it 
to be her duty to oppose his application, because the law does not authorize 
such an administration to be granted on such a succession, where all the heirs 
are present; because the petition does not present any case proper for the 
court to grant an administration of the estate ; and because the court cannot le- 
gally grant the administration asked for, as the heirs, all present, can take the 
estate, and partition the same according to law, without the expense and inter- 
vention of u separate administration. A petition was filed by her on the same 
day for letters of tutorship of the minors, by virtue of her right as grandmother, 
and for a separate appraisement and inventory of the portion of the minors, in 
order to ascertain the amount of her suretyship. To this petition an opposi- 
tion was filed by Sidney Story, who represents that Mrs. Clement isa lady of 
great age, and not qualified or competent to the management of so large an 
estate as will fall to the share of the minors in the division of their father’s 
succession, which consists principally of real estate, and will require constant 
and active attention for its management and preservation during a long minority: 
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the interest of the minors, and asks that a family meeting be convened to deli- 
berate thereon, &c. 

On the 13th of January, Mrs. Mackie filed her opposition to the application 
of Henry Clement Story, for letters of administration, on the ground that an 
administration of the succession was unnecessary, and only calculated to pro- 
duce great delay and expense; and she also alleged that she had instituted her 
suit in partition, and that she has no objection to the inventory and appraise- 
meat, asked for by H. C. Story, being made, but insists that the proceedings in 
partition go on, and to that end that they be cumulated with the proceedings 
for the inventory and appraisement. 

These oppositions were fixed for trial; and, on the trial,the opposition of Sid- 
ney Slory to the appointment of Mrs. Clement as tutrix, was discontinued; the 
opposition of Mrs. Mackie was dismissed ; and letters of administration were 
granted to Henry Clement Story. A new trial was, however, granted, on the 
ground that the decree was prematurely made, before the inventory was re- 

turned; and with a view to let the cause pass to the Supreme Court on its 
merits. On the subsequent trial, which took place onghe 26th February, 
Henry C. Story was appointed administrator of the succession, and Mrs. Mac- 
kie has appealed. 

It appears that H. C., and Sidney Story filed an exception to the suit of 
Mrs. Mackie for a partiiion, on the ground of the action being premature, 
which was, on the day of the trial, discontinued. After the rendition of the 
judgment, to wit, on the 9th of March following, they join in that suit, and 
concur in the prayer of Mrs. Mackie for a partition. 

The appellant asks this court to reverse the judgment of the District Court 
appointing the administrator, and to order the proceedings in partition accord- 


ing to the prayer of her petition. By the inventory the estate is estimated at _ 


$609,969 53, and consists of property susceptible of immediate division. 

The learned judge who decided this cause Considered that the law was im- 
perative, and left him no discretion as to the appointment of an administrator, 
under article 1040 of the Civil Code, which provides that : 

“ If there be several heirs to a succession, some of which have accepted 
unconditionally, and others claim the benefit of the term for deliberating, the 
jud.e of the pluce where the succession is opened shall notwithstanding. cause 
an inventory to be made of the effects of the succession, und shall appoint an 
administrator to manage them, untila partiiion of the same be made among 
the he.rs.” 

In the case of Bryan v. Atchison, 2 Ann. R. 464, we held that the appoint- 
ment of an administrator was not a matter of course, but was to be made when 
any of the creditors of the succession required it. The construction of the 
article of the Code given by the district judge, and insisted on in the argu- 
meut of Alchison’s case, brought it, we thought, in direct conflict with other 
articles of the Code, while that construction, on the contrary, of which we con- 
sidered the 975th article of thie Code of Practice as the exponent, reconciled 
it wi.b other provisions of the Code and the Code of Practice on the subject of 
the administration of successions ; and we could adopt none other when we 
considered the purpose and object of the law itself, which is to secure the 
rights of the heirs, and the prompt payment of the debts of suecessions. Even 
in case there are no debts due by a succession, we do not undertake to say that 
ap administrator cannot be appointed. There may be cases in which such an 
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Greczenon appointment would be advantageous, nay necessary, to the interests of a suc- 


A 


cession; and the propriety of subjecting the succession to this charge would 
rest with the discretion of the judge, on the facts before him. In the case be- 
fore us,the issue was directly made on the application of the appellee for letters 
of administration, that no necessity existed for the administration, that it would 
be productive only of delay in the settlement of the affairs of the succession, 
and of useless expense. On this issue the appellee made out no case, and the 
judge, as we have stated, made the appointment, as being ingemiiody required 
under the Code. 

But under our views of the law as stated in Atchison’s case, and which a 
consideration of this case before us has fortified, the district judge was not 
bound to appoint an administrator. The right of the heirs to an immediate 
partition cannot be questioned ; it was insisted on by the appellant, and the ad- 
ministration, if carried out, eould be little else than an impediment to the pro- 
ceedings in partition. 

Although the appeal is not taken in the name of the minors, their interests 
are involved in this controversy. Upon them falls one-half of the expense of 
this administration. _ Besides the lawful charges of the tutorship, why should 
they be taxed with the commissions of the administrator? And for whose ben- 
efit, and at whose instance, is this expense to be entailed upon this succession, 
which has been left to them unencumbered, and in a condition to be immedi- 
ately divided and liquidated? The answer is found in the record. Henry 
Clement Story, their co-heir, ig the sole applicant for this administration. By 
the inventory, the debt he owes the succession, amounts to $105,387 44. We 
can understand that he has an interest in the administration, which gives him, 
to a certain extent, the control of the estate ; but that this interest is paramount 
to the great and lawful interest that the minors and co-heirs have in the speedy 
division and liquidation of their inheritance, no one can undertake to assert. 

We concur with the appellant’s counsel that, the only fruits of this adminis- 
tration are litigation, unnecessary expense, and useless delay, and that no case 
was before the judge on which he was authorized to grant it. The succession 
had no debts, and we are at a loss to discover any one useful object to be attained 
by embarrassing the succession with this unnecessary administration. 

The judgment of the District Court is, therefore, reversed; and the appli- 
cation of Henry Clement Story for letters of administration of the succession 
of Benjamin Story, dismissed, with costs in both courts. 








Hau v. Wits et al. 


Where one who had contracted to erect certain buildings, becomes insolvent, leaving the 
buildings incomplete, and an instalment of the price, payable on their completion, unpaid, 
nothing in the stat.of 18 March, 1844, requires that the owner, in order to entitle himself to 
apply the unpaid balance to their completion. should have an estimate of the work remain. 
ing to be done made by any disinterested persons. However expedient such a course may 
be, itis not required by the statute. Whatever has been necessarily expended in the com- 
pletion of the buildings, must be deducted from the unpaid instalment. The provisions for 
2 submission to arbitration in sec. 3, of that stat., contemplates only disputes between the 
Contractor and those employed by him, or whohave furnished them with materials. 

By the stat. of 18 March, 1844, relative to mechanics and laborers employed by builders, and 
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the furnishers of materials, these persons, as against the owner, hold under, and not beyond, 
the building contract. 

An account, presented by a furnisher of materials, used in the construction of a building, to 
the owner, in order that the latter may retain its amount out of subsequent payments, 
under the provisions of the stat. of 18 March, 1844, which states the quantity of the mate- 
rials furnished, the dates of the delivery, the prices, and that they were delivered to the con- 
tractor to be used in the buildings, and is certified by a justice of the peace to have been 
sworn to before him, is sufficient under the statate. 

Under the stat. of 18 March, 1844, mechanics and laborers employed by a builder, and those 
who have farnished him with materials, who have complied with the provisions of that stat- 


by presenting attested accounts to the owner, are entitled to any aimount, not exceeding 


their claims, unpaid under the contract at the time of the notice, after subtracting thé 
amount necessary to complete the buildings ; but the owner cannot be made liable beyond 
the amount of his contract ; nor will he be liable by reason of any payment made to the con- 
tractors in advance, where the amount so advanced would have become due before the 
date of the notification to the owner of the claim of the laborer or furnisher of materials: 

As to the rights of the laborers and furnishers Of materials inder se, they must share the fund 
pro rata ; they do not rank in the order of time ; and any such creditor for labor or materials 
has aright to participate in the fund until distributed. 

The jadgment of a court of the first instance rendered in an action instituted by the owner of 
a building praying for a distribution of a balance due by him tothe builder among the 
laborers and furnishers of materials who had presented him with their accounts under the 
provision of the stat. of 18 March, 1844, admitting any claimant to a participation in the 
fund, cannot be examined on appeal, where the party dissatisfied has not appealed from 
the decision. 


PPEAL frdm the First District Court of New Orleans, McHenry, J. 

J. E. Jones and Schmidt, for the plaintiffand appetlant, Hale. H. A. and 

H. B. Bullard, for the appellant, Blanc. Mathewson, J. and H. H. Straw- 

bridge, Greiner, Sever, and Mott, for different appellees. The judgment of the 
court was pronounced by + ’ 

Supeut, J. The plaintiff had contracted with the defendant, Wills, for 
thie erection of certain buildings. Before the completion of the work Wills 
became insolvent, and the plaintiff completed them himself. After the default 
of the builder, various persons, who had furnislsed materials and labor, delivered 
accounts to the plaintiff, availing themselves of the provisions of the act of 1844, 
(Acts p. 34.) The plaintiff then instituted the present action, in whicl: he has 
made the contractor, and the material-men, and mechanics, parties. He 
acknowledged that the last instalment, which was to be paid only upon the 
completion of the work, was unpaid, but alleged that, in completing the work 
himself, he had expended a sum of $790 21, leaving a balance due of $1429 79, 
which he deposited in court. He prayed that the parties interested be required 
to litigate their respective rights in the distribution of the fund, and that he 
might be discharged from all further responsibillty. He subsequently deposited 
in court the further sum of $790 21; but, under a reservation of his right to have 
that amount restored to him, or such portion of it is as he might prove was 
necessarily expended by him to complete the buildings. A judgment was 
rendered by the court below rejecting the claim of the plaintiff for the sum 
alleged to have been expended in the completion of the buildings, dismissing 
the claim of Blanc, one of the defendants, who had furnished materials, and 
distributing the balance of the fund, after payment of the costs, among the 
other creditors. The only appellants are Hale and Blanc. 

1. The ground upon which the court rejected the claim of Hale for the 
amount of $790 21, alleged to have been expended in the completion of the 
buildings, was thns stated by the district judge: To enable the proprietors to 
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withhold from the sub-contractors and the furnishers of materials any part of 
the money which would have been due by him to his contractor had the build- 
ings been finished, and to apply the same to their completion; he should have 
had the work, which was to be done, submitted to the arbitrament of three dis- 
interested mechanics or persons, in order that the same might have been esti- 
mated and settled in the manner that contested accounts are directed to be settled 

between the contractor and his sub-contractors, and furnishers of materials, as 
provided by the third section of the act of 1844.” The district judge also 
remarked that: ‘ Should any construction be put upon this law by which the 
proprietor could be allowed at his option to expend the money due to his under- 
taker without restraint, we think it would lead'to fraud, and defeat the end that 

the legislature had in view when they enacted the statute.” 

While we fully appreciate.the propriety of a submission of the subject of the 
unfinished work and its estimate to the arbitrament of disinterested persons, as 
a measure of expediency and precaution, we cannot assent to the opinion that 
the statute has required that course as a prerequisite on behalf of a proprietor, 
who has had the misfortune to employ an insolvent or unfaithful contractor. 
The provision for a submission to arbitration, contained in the third section of 
the act, contemplates only disputes between the contractor and his journeymen, 
Jaborers, or persons who have furnished him materials. There is nothing in the 
terms of the section embracing, either expressly or by implication, the case of 
the defaulting contractor and the proprietor who finds himself left with the 
building unfinished. And we may further remark that, even the submission to 
arbitration, provided for in the case of disputes between the contractor and his 
journeymen, Xc., is to take place * on the agreement of both parties.” 

The statute of 1844, while it contemplated the protection of mechanics, 
laborers, and material-men, was not intended to injure or oppress the proprietors. 
Weshall presently have occasion to show that, as against him, they hold under, 
and not beyond, the contract. The proprietor, therefore, who respects the con- 
tract, and does not violate any provision of the statute or Code, to the injury of 
the mechanics, Xc., is to be protected. In dealing with a contractor who proves 
insolvent or unfaithful, he has committed no greater imprudence than the 
mechanic or the furnisher of materials. 

In the silence of the statute upon the subject of the course to be pursued by 
the proprietor in case of: default on the part of the contractor, we must look to 
the general laws, and:to the suggestions of reason and equity. Now Hale had 
made a contract with Wills to build for him; ata certain price, to be paid by in- 


- stalments asthe work progressed; and the last instalment, which forms the fund in 


dispute, was not to be paid till the work was finished. The defendants, knowing 
the terms of the contract, furnished Wills materials, or gave him their labor. 
But Wills failed to accomplish the condition upon which the last instalment was 
agreed to be paid, the completion of the work. Upon his default, the right of 
the plaintiff, against Wills, and consequently against the defendants, who claim 
under the contract made by him, was, to complete the work. Whatever was 
necessarily and reasonably expended for that purpose must be deducted from 
the stipulated instalment, and the balance only belongs to Wills, or his cre- 
ditors. 

On the score of proof, however, the plaintiff’s case is partially defective. 
When he deposited the sum of $790 21 in court, he offered an issue as to the 
fact and the reasonableness of the alleged expenditure, and placed his right to 
recover the deposit upon his ability to prove that he had actually and necessa- 
rily expended that amount in completing the work. He has not made out hi 

case beyond the sum of $%1 71. 
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If. The district judge was of opinion that, under the evidence, the claim of 
Blanc was correct, but that he had failed to deliver to Hale an account duly 
attested under the statute. The language of the statute of 1844 is that, ‘the 
journeymen, &c., may deliver ‘to the owner of such building, an attested account 
(un compte certifié) of the amount and value of the work and labor thus per- 
formed, and remaining unpaid ; and thereupon such owner _ hall retain out of his 
subsequent payments to the contractor the amount of such work and labor, for 
the benefit of the person so performing the same.” By the fifth section the provi- 
sions of the statute are extended to persons ‘furnishing materials. 

In the account, Wills is stated as the debtor of Blanc for various items (brick 
and sand), the quantities, dates, and sums being state. At the foot of the bill 
is the following memorandum: * These bricks and sand were delivered to Mr. 
Wills for the construction of Mr. Thos. Hale’s houses on Magazine and Annun- 
ciation streets. New Orleans, December 6th, 1847. Evr. Blanc, for J. A. 
Blanc.” Atthe foot is the certificate of jurat by a justiceof the peace. This 
document was delivered to Hale, who filed it with his petition as one of the 
claims notified to him ; and the correctness of the accounts is proved by a witness 
in the cause. ‘The requisitions of the statute seem to us to be satisfied. The 
precise form of the attestation, or certificate, has not been preseribed. The 
document contained the details of the claim, was under oath, and exhibited to 
Hale and the contractor all needful information. "We must add, that we are not 
prepared to say that, even if Blanc had given no notice before the institution of 
this suit, he would have lost his right to intervene before a decree.of distribution, 
and to participate in the funds. 

III. The appellants, in their answer to the appeal, have asked that, Hale be 
condemned to pay their respective claims in full. At the time when they gave 
their netices the only unmatured instalment was the last, and the amount of these 
claims largely exceed the amount unpaid. There is no such right contemplated 
by the statute. They are only entitled to the amount unpaid under the contract, 
after the due allowance of the plaintiff ’s necessary expenditure for the comple- 
tion of the work. The language of the statute is not ambiguous— and there- 
upon such owner shall retain, out-of his subsequent payments te the contractor, 
the amount of such work and labor, for the benefit of the person so performing 
the:same.” sec. 1. And again, in sec. 4: +* That whenever the amount due 
shall be adjusted and ascertained, as above provided, and if the contractor shall 
not, within ten days after it is se adjusted and ascertained, pay the sum due to 
his creditor, with the costs incurred, the owner shall pay the same out of the 
funds, as provided ; and which amount due may be recovered from the said owner 
by the creditor of the said contractor, in an action for money had and received 
to the use of said creditor, and shall be entitled to the same privilege as the 
contractor to whose rights the said [creditor] shall have been subrogated, and te 
the extent in value ef any balance due by the ewner to his contractor, under the 
contract with him, at the time of the notice first given as aforesaid, or subse- 
quently accruing te such contractor under the same, if such amount shall beless 
than the sum due from said contractor to his creditor.” 

Hence it appears that the mechanics &c., take “‘underthe contract;” they 
are to have the benefit of the fund which the proprietor ewes under it, and 
which is unpaid at the time of notice. Buthe is not to pay more than under 
the contract he stipulated to pay. Such a construction asis centended for, would 
be oppressive and unjust. Take, for example, a supposed case, by way of illus- 
trating the matter in its simplest form. A. makesa contract with B., a builder, 
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for a house, to cost $5000, the whole price to be paid on the completion of the 
work. From the subsequent rise in the value of materials and labor, or the 
improvidence of B., or from both those causes, B. goes in debt to his journey- 
men, his laborers, the sellers of lime, bricks, lumber, &c., to the amount of 
$7000. When the house is finished, and before A. bas paid, all these creditors 
have notified their claims. Can it be said that A. must pay $7000, although he 
only promised to pay $5000. The answer is obvious. The creditors only Jooked 
to him to the extent of his contract, and for the residue have no recourse except 
against the contractor. 

As regards the rights of the defendants, inter se, since they cannot all be paid 
in full, they must take the fund pro rata. The general rule of distribution 
among creditors is equality. The Code expressly forbids preferences, except 
where the law has expressly declared their existence. The statute of 1844 
does not declare that the creditors who notify their accounts shall take rank in 
the order of time, and its omission to do so is certainly just, for they are to be 
consideredigs having all trusted to the same fund. So long as the money which 
has fallen due under the contract, is unpaid to the contractor or to notifying 
creditors, any creditor has a right to give notice, and participate in what remains 


mt, Ais of the appellees have asked that certain creditors, included in the 
distribution by the court below, be excluded by our decree. If the appellees 
were dissatisfied withthe judgment of the court below, admitting these parties 
to a participation in the funds, they should have appealed. See Girod v. His 
Creditors, 2 Annual, p. 546. 

¥. As the first five instalments had matured before any notices were served 
upon fale, it is unnecessary to consider the bill of exceptions taken by Hunt. 
If. for example, an instalment falls due on ist November, but is paid by antici- 
pation to the contractor, and the creditor gives notice after the 1st November, 
in other words, after the maturity of the instalment has passed, it is obvious 
that, the anticipation cannot be considered as having injured the creditor. As 
we have already remarked the mage of the statate is—* shall retain out of 
his subsequent payments.” 

It is, therefore, decreed that, the judgment of the court below be reversed. 
Itis further decreed that the plaintiff receive, out of the fund deposited in 
court, the sum of $231 71. And it is further decreed that, the residue of 
said sum so deposited, be distributed among the creditors named in the schedule 
annexed as part of this decree, a8 therein set forth.* And, it is further decreed 
that, the costs of this appeal be paid by the defendants named in said schedule, 
except the said Blanc. 


Hatcu v. GILMORE. 


‘ 


In the absence of evidence to the contrary, an endorsement will be presumed to have been 
made at the place where the note was executed. 

An action against the endorsers of a promissory pote made and endorsed in another State, 
is prescribed by five years from the Gate of the note, under arts. 3505, 3506 of the Civil 
Code, though the endorser resided for a part of the time in the State where the note was 
made. Therule Contra non valentem, §c. is we sene to such a case. 








2 This schedule distriputed the fund pre rata, 
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PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 


Mount, for the appellant. Art. 3506 of the Civil Code declares that the 
prescription established by art. 3505 shall run against minors, &c.; it does not 
provide that it shall ran in their Png The prescription of five years does not 
run in favor of an absentee. See Guillet v. Erwin, 7 La. 580. 12 Martin, 
76. Ker v. Erwin, 4 La. 217. Garland v. Holmes, 1 Ann. 404. Such is the 
law in other States. In Ruggles v. Keeler, 3 Johns. R. 264, C. J. Kent says: 
“If the cause of action arise out of the State, it is sufficient to save the statute 
from running jn the favor of the party to be charged until he comes within 
our jurisdiction.” So in Halsey y. Beech, 1 Pen. N. J. Rep. 122. Soin 
Dwight & Clark, 7 Mass. 516. Sneed v. Hall, 2 Marsh. Ky. R. 21. So 
where a debtor at the time the cause of action accrued, was residing out 
of the State, subsequent temporary visits in the State, without the knowl- 
edge of plaintiff, is not sufficient, &. 2 U. S. Dig. p. 363, sec. 330. 
Crosby v. Wyatt, 10 Shepley, 156. Same Dig. sec. 331. 12 New Hamp. 
271. Ib. sec. 334. Hill v. Bellows,15 Verm. 927. 5 How. Miss. R. 258. 
3 Pike, Ark. 409. 7 Mo. 24]. Ib. 473. 8 Mo. 233. 5 How. R. 266. 
White v. Briley, 3 Mass. R. 273. Wilson v. Appleton, 17 Mass. R. 181. 
Hall v. Little, 14 Mass. 203. 11 Wheaton, 331. 6 Wheat. 541. 2 Stark. 
Ev. 901, note 2. 

Edwards and Hayes, on the same side. 

Peirce, for the defendant. 


The judgment of the court was pronounced by 

Surpett, J. The defendant is sued as the endorser of a promissopy note, 
dated at Vicksburg, Mississippi, May 2, 1835, payable at twenty-four months 
after date. The case turns upon a plea of prescription; and the facts pertinent 
to the plea are, that, at the maturity of the note, May 5, 1837, the defendant 
resided in Vicksburg: and that he continued to reside there until the 4th Octo- 
ber, 1842, at which date he came, for the first time, to Louisiana, where he 
has since lived. In the absence of evidence to the contrary, it is to be pre- 
sumed that the defendant endorsed the note in Mississippi. The citation was 
served on the 22d December, 1846. 

In avoidance of the plea of prescription the plaintiff relies upon the maxim, 
** Contra non valentem agere, nulla currit prescriptio.” The applicability of 
this rule, under the circumstances of this case, is the only point which requires 
our attention. This maxim, which has been lauded by some jurists, has been 
found fault with by others as opening a door to abuse, by reason of its vague- 
ness and generality. It is not our purpose, on the present occasion, to attempt 
to lay down any rules for its application, except so far as is indispensable for the 
case before us. To do so would bea task not free from difficulty, and it is 
better to leave various cases as they arise to be considered upon their proper 
merits. 

Express legislation has provided various terms of prescription adapted to the 
various transactions and interests of individuals, and has, in many cases, ex- 
pressly declared exceptions to the application of the general limitations of ac- 
tion so established. The exception contained in the maxim under considera- 
tion, so far at least as the class of contracts now in question is concerned, rests 
not upon the Code, but upon jurisprudence. From these considerations it 
seems to us a just conclusion, that, if the exception Contra non valentem is to be 
applied to cases where the Code has declared no exception, it should be done 
with caution, and only where the manifest spirit and intention of the express 
Jaws is not violated. 

Now it is declared, in general and unqualified terms, by article 3505, that : 
** Actions on bills of exchange, notes payable to order or bearer, except bank 
notes, those on all effects negotiable or transferable by endorsement or delive- 
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ry, are prescribed by five years, reckoning from the day when these engage- 
ments were payable.” Then follows an article indicating the policy of the 
lawgiver, and his intention that the rule should be stringently enforced: « The 
prescription mentioned in the preceding article, and those described in para- 
graphs 1 and 2, runs against minors and interdicted persons, reserving to them 
their recourse against their tutors or curators. They run also against persons 
residing out of the State.” Here the law expressly forbids an exception to be 
made even in favor of minors, the class, of all persons, which the law is most 
disposed to favor and protect. Fragile et infirmum ejusmodi etatum consilium. 
They are presumed not to understand their rights, and not to be capable of 
taking notice of the.rules of law, so as to be able to apply them to their advan- 
tage. Hence itis that the Code abounds with exceptions in favor of minors; 
and when we find ‘hem expressly bound, in this particular case, by the prescrip- 
tion of five years, it seems to us we should be doing violence to the spirit of 
the written law, to let in an exception resting merely in jurisprudence. See 
also T'yson vy. McGill, 15 La. 146. 

In the views we have expressed we have taken it for granted, for the pur- 
pose of argument, that the maxim, Contra non valentem, &c. would apply to the 
case before us, were the contract not of the class comprehended by articles 
3505 and 3506. We do not wish, however, to be considered as expressing an 
opinion upon that point, as it is not necessary now to do so. 

Judgment affirmed. 


nn mani i iOILI80 eee eee 


Deuassus v. RoumaGE et al., Executors. 


‘Where, subsequently to an act of sale of lands, the parties declare in aseparate act that the 
real consideration of the sale was a debt due by the vendor to the vendee, and stipulate 
that the vendor shall be allowed to sell any part of the lands the sale of which may be ap- 
proved by an agent of the creditor, and that the credttor shall reconvey to the debtor any 
lands that it may not be necessary to sell in order to pay the debt, and the creditor dies: 
Held, that no action will lie against the executors of the deceased to compel them to ap- 
point an agent by whom the sale of the lands may be approved ; that they have no aathority 
to dispose of the property of the deceased at private sale, such an act not being one of ad- 
ministration ; and that the heirs of the deceased are the proper persons with whom to con- 
test the propriety of appointing such an agent. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Delavigne, for the appellant. Eymaand Pitot, for the defendants. The 
judgment of the court was pronounced by 
Kine, J. Delassus, by an‘act passed in 1843, conveyed all his lands in the 
State of Missouri to Macarty. The consideration expressed in the deed was 
$40,000, On the 10th February, 1846, a second transfer of the same lands 
was made to Macarty by a more definite description of the tracts, and of the 
titles under which they were held. On the Ist May, 1846, a third act was 
executed between the parties, in which it was declared, that the real consider- 
ation of the sale was an indebtedness of $126,794 69 with interest, due by 
Delassus to Macarty, for which sum a judgment by confession was rendered in 
favor of Macarty. Macarty stipulates in this last act, if the amount of the 
judgment should be paid to him by the partial sale of the lands or otherwise, to 
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reconvey to Delassus such of the lands as should not have been sold to satisfy 
his judgment. Delassus was to be permitted to go to Missouri, for the purpose 
of effecting such sales of the lands as should be approved by Macarty’s agent in 
that State. Macarty, however, reserved to himself the right of selling any 
part of the lands, not under the market price, on such terms and conditions as 
he thought fit, for the purpose of paying his judgment, binding himself to 
reconvey the residue only, if any should remain. After Macarty’s death, 
Delassus presented a petition to the District Court, in which he avers that, he 
is ready to proceed to the State of Missouri, for the purpose of effecting sales 
of the lands in accordance with the stipulations of the act between himself and 
the deceased ; and that he has called upon the executors to appoint an agent in 
Missouri, to approve of such sales, but that the executors declined naming an 
agent. He concludes witha prayer that the executors be ordered to appoint an 
agent, to carry into effect the purposes of the act. The executors assumed 
that they were without authority, either by the will or by law, to appoint an 
agent for the purpose of disposing of property of the deceased by private sale. 
They prayed that the plaintiff's demand should be dismissed; but, if the 
court considered that an agent ought to be appointed, they asked that the heirs 
of the deceased should be made parties to the proceeding. The heirs were 
accordingly cited through their representatives. The tutor of the minor heirs 
made no specific objection to the application, but submitted the question to the 
decision of the court. The other heir opposed the application, and averred 
that the right of selling the lands resided in the heirs alone, who were not bound 
to consult the plaintiff in relation to such sales. The cause was tried as between 
the plaintiff and the executors alone. The district judge dismissed the suit as 
against the executors, and ordered it to proceed against the heirs; and from 
this judgment the plaintiff has appealed. In our opinion there is no error in 
the judgment appealed from. The executors were clearly without authority to 
appoint an agent to dispose of property of the deceased at private sale. The 
act which the executors are called on to perform, is not one of administration. 
The proper parties with whom to contest the propriety of appointing such an 
agent, are now before the court; as between them and the plaintiff the action 
is still pending. We do not consider the question before us, as to the right of 
the plaintiff to maintain his action against the heirs. 
Judgment affirmed. 





Tue Strate v. RitcHie. 


Where a special verdict is returned, the jury must find all the circumstances which consti- 
tute the offence, to enable the court to render judgment. No defect in the statement by 
the jury can be supplied by intendment or implication. Thus where the carrying away 
and disposing of the slave of another constitutes no offence under the statute, unless the 
owner be thereby deprived of the use and benefit of the slave, and the verdict does not 
state that the carrying away was without the owner's consent, no judgment can be ren- 
dered on it. 

A verdict so imperfect and uncertain that no judgment can be rendered on it, does not oper- 
ate as an acquittal, and, even if the prisoner be discharged, is no bar to another prosecution 
for the same offence. In such a case a venire facias de novo should be awarded. 
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PPEAL from the First District Court of New Orleans, McHenry, J: 
Eliore, Attorney General, for the State. J. M. Wolfe and R. M. Carter; 

cited 5 Bacon’s Ab. verbo Verdict, p. 296. 1 Blackford R. 247. 1 Lord Ray- 
mond, 324. 2 Ib, 1581. 1 Wilson, 55. Hobart, 262. 1 Caines’ Rep. 60. 
3 Term Rep. 1 Henry & Munf. 236. Rolling v. Mayor of Petersburg, 3 
Randolph’s Va. Rep. 4 Randolph, 533. Chitty’s Crim. Law, 643. 6 Cranch; 
274, 285. The judgment of the court was pronounced by 

Kine, J. The indictment charges that the defendant did “ inveigie, steat, 
and carry away a negro slave named John, the property of one Philip Millau- 
don, so that the owner of said slave, the said Philip Millaudon, was then and 
there deprived of the use and benefit of his said slave John,” &c. The jury 
returned the following special verdict: “* We the jury find the prisoner guilty: 
of carrying away and disposing of the negro boy, John, the property of Philip 
Millaudon.” The district judge considered that the facts found constituted 
the crime charged, and pronounced sentence upon the accused, from which the 
latter has appealed. The question presented is, whether the verdict is suffi- 
ciently certain to found a judgment upon. 

The authorities are full to the point that, when special verdicts are returned, 
the jury must fini all the circumstances which constitute the offence, in order 
to enable the court to render judgment. No defect in the statement made by 
the jury, can be supplied by intendment or implication. 1 Chitty, C. L. 643. 
2 East. C. C. 708. 2McCord’s Rep. 130. 8 Cowen’s Rep. 409. Carrying 
away and disposing of the slave of another, constitute no offence under the 
statute, unless the owner be thereby “deprived of the use and benefit of his 
slave.” The term deprived, used in the law; imports that, the carrying away 
must be done without the consent of theowner. The facts stated by the jury 
are not inconsistent with the acts having been done with the assent of the own- 
er, or in the execution of a lawful purpose. One of the circumstances neces- 
sary to constitute the offence charged is not exhibited by the verdict, and that 
circumstance cannot be supplied by the court. The verdict is so uncertain and 
imperfect that no judgment can be given uponit. It is settled that such a ver- 
diet does not operate an acquital, and that, even if the prisoner be discharged, 
it is mo bar to another prosecution for the same offence. 1 Chitty C. L. 646. 
No sufficient reason has been suggested why the rule which prevails in cases of 
misdemeanor and in civil proceedings, of ordering a venire facias de novo, when 
a defective special verdict is returned, should not also apply to a case like the 
present. We have been referred to no authority or practice which forbids it. 
See 2 Ld. Raymond, 1585. 

The judgment of the District Court is, therefore, reversed. It is further 
ordered that the cause be remanded for a new trial, according to law. 





OP eeenenm 


THE Strate v. Patza. 


As a general rale no evidence is admissible of other felonies committed by the prisoner, that 
that charged in the indictnrent. But there are exceptions to this rule, one of which is 
where it becomes material to show the intent with which the act charged was done, when 
evidence may be given of a distimet offence, not laid in the indictment. Thus, on an indict- 
ment under the stat. of 6 March, 1819, s. 2, for “ stabbing and thrusting with intent to com- 
mit the crime of murder,” it devolving on the prosecution te show that the act was done 
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under such circumstances that the offence would be murder if death ensued, malice must 
be shown; and for that purpose evidence is admissible of an attempt by the prisoner to 
poison the party stabbed, and that whether the attempt to poison hed been declared a 
crime by statute or not. ; 

An indictment for stabbing is not supported by proof of acutting. Per Curiam: The word 
stab imports a wound made with a pointed instrument; the word cu¢, uve with an instra- 
ment having an edge. 


PPEAL from the First District Court of New Orleans, McHenry, J. 
Elmore, Attorney General, for the State. 


Schmidt, for the appellant, contended that the court erred: First, in ad- 


mitting evidence of a distinct and graver offence (B. & C. Dig. 251, no. 52) 
committed long previous, for the purpose of proving intent. Archibold’s C. 
Plead. pp. 68, 212, 246. 2 Russel, 694,696. Wharton’s Am. Cr. Law, 168, 
171, 194, 345. Secondly, in not charging as asked. 1 Russell, p. 597. Rex 
v. Boyce, Moody’s Crown Cases, p. 30. Rex v. Gardener, Ibid 390. 3 Chitty. 
B. & C. Dig. p. 246, secs. 24, 270, 145. 9 Blacks. 193. Rex v. Amarro, 
Rus. & Ry. 285. Rex v. McDermott, 355. 


The judgment of the court was pronounced by 

Kine, J. The defendant was indicted under the second section of the act 
of the 6th March, 1819, (B. & C. Dig. p. 265,) for stabbing and thrusting, 
with intent to commit the crime of murder. On the trial of the cause in 
the inferior court, Ann Williams, the person on whom the crime is charged to 
have been committed, testified as a witness on the part of the State. After 
declaring that the accused cui her throat, she proceeded to state that, ona 
previous occasion, the accused had attempted to administer laudanum to her in 
wine, for the purpose of poisoning her. This testimony was objected to, on 
the ground that it related to a different offence from that to which the prisoner 
was called to answer. The objection was overruled, and a bill of exceptions 
was taken. 

The judge did not, in our opinion, err, in receiving the evidence. The 
general rule is, as stated by the counsel for the accused, that no evidence can 
be given of other felonies committed by the prisoner than that charged in the 
indictment. ‘To this ‘rule, however, there are exceptions, one of which is 
when it becomes material to show the intent with which the act charged was 
done. Evidence may then be given of a distinct offence, not laid in the indict- 
ment. 2 Russ. on Crimes, pp. 694, 698. 

In order to support the charge in the indictment, it devolved upon the pro- 
secution to show that, the act was done under such circumstances that the 
offence would have been murder if death had ensued. It became necessary, 
therefore, to show malice; and, for that purpose, former grudges and concerted 
plans to do bodily harm tothe person to whom the violence was offered, have 
been uniformly admitted. In the case of an attempt to poison, evidence of 
former, and also of subsequent attempts, of a similar nature, are admissible. 2 
Starke, Ev. 924. And on an indictment for maliciously shooting, if it be ques- 
tionable whether the act was done by accident or design, proof may be received 
that the prisoner, at another time, intentionally shot at the same person. 1 
Russ. and Ry. 551. The evidence opposed in the present instance can not be 
considered open to the objection that it relates to a separate and distinct offence, 
the act which it discloses not having been declared a crime by statute. The 
circumstance, however, may have beeu material to show an evil design pre- 
viously entertained by the prisoner against the person of the witness, and was 
admissible before the jury for that purpose. 

The judge was requested to instruct the jury that, in order to sustain the 
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accusation, the State must prove that a s/ab had been inflicted, and that proof 
of cutting would not support the charge of stabbing. The judge declined to 
charge as requested, stating that he recognized no such distinction, and to his 
refusal a bill of exceptions was taken. 

A distinction exists between the words cut and s/ab in the ordinary accepta- 
tion of those terms. The word stab imports a wound made with a pointed 
instrument, and the word cué a wound with an instrument having an edge. 
Arch. C. P, 426. 1 Russ. on Crimes, 597. This distinction appears to have been 


‘recongnized in a recent case, in the interpretation of an english statute very 


similar to our own, in which those words are used to designate crimes. In the 
case of Rex v. Mc Dermot, 1 Russ, & Ry. p. 356, it was held that an indict- 
ment for striking and cutling was not supported by evidence of stabbing. In 
construing a penal statute we do not feel authorized to reject the distinction 
thus recognized to exist between those terms when used to designate crimes. 
We think that the charge asked for was erroneously refused. 

It is, therefore, ordered, that the judgment of the District Court be reversed. 
It is further ordered that the cause be remanded for a new trial. 





ForsytH v. Martin et al. 


The drawee, with whom a bill has been left for acceptance, holds it as a deposit ; and the 
retaining of the bill in violation of the deposit is a species of theft. The fact that the 
owners of the bill were indebted to the drawee for more than its amount, gives the latter 
no semblance of a right to retain it. No compensation takes place under such circum- 
stances. C. C. 2207. 

A party will never be permitted to take advantage of his own wrong, nor to pat his adversa- 
ry in a Worse position by a gross dereliction of duty on his part. 


” 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
The facts of. this case are stated in the opinion infrd. 


Mott, for the plaintiff. 

Micou, for the appellants. It has been contended that, compensation would 
not operate, because the bills were held by the defendants as a deposit, and that 
it came within one of the exceptions created by article 2207. A deposit is 
defined by the Code to be, an act by which a person receives the property of | 
another, binding himself to preserve it and return itin kind. Art. 2897. There 
are certain facts or circumstances, which are indispensably necessary to consti- 
tute this particular contract; as that the thing be delivered, that the contract 
be grathitous, &c. These elements and others, enter into the essence of the 
contract. The principal end of the delivery must be, merely to keep the 
thing for the owner; “If it be not. then it becomes a different species of con- 
tract. Thus, if the delivery is made, in order to transfer the property in the 
thing to the party, as for example, if the delivery is upon a donation, or a sale; 
or an exchange, or any other like valuable contract, it cannot technically be 
called a deposit. Another example put is, where title deeds are delivered to an. 
attorney or solicitor, to enable him to defend any cause; there it is said not to 
he a case of deposit, but of: mandate.” Story on Bailments, sec. 56. ‘ Dans 
tous les cas, elle n’assure au contrat le caractére de dépét que lorsqu’elle a pour 
fin principale, la garde de la chose. La +tradition est-elle faite dans un 
utre but, c’est un autre:contrat. Maisce n’est pas un dépét. Uniuscujusque 
contracts, initium spectandum et causa.” ‘Troplong, Dépét § 23. Pothier 
thust states what is necessary to constitute the contract of deposit. ‘ I] faut, 
lo, qu’il soit fait au dépositaire une tradition de la chose déposée, si elle n’est 
déja par devers lui: 20, que Ja fin principale de le tradition soit la garde de 
cette chose; 30, que le depositaire se charge gratuitement de cette garde; 40- 
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il faut, comme dans tous les contrats, que le consentement des parties intervi- 

enne.” Poth. Dep. n. 6, art. 2. n. 10. 1 Domat, Liv. 1, tit. 7, sec. 3. Po- 

thier, Pand. Dig. lib. 16, tit. 3, § 2. * Et par-la se résout facilement la ques- 

tien de savoir si celui qui a recu des lettres de change pour en faire le recouvre- 

ment pour compte, est un depositaire ou un mandataire. Tl est clair (ainsi 
ue la Cour de Cassation I'a décidé le 20 Mai, 1814,) qu'il n'a été revétu que 
‘un mandat. Troplong, Dépét, n. 31. 

The Code preserves all these characteristics, in the definition and description 
of a deposit. Its object isacharge — assumed, to keep, and preserve 
and return, moveable property. If any other duty or ect be stipulated, 
then the enquiry is, whether the mere keeping and preservation of the 
thing, be the main object or the incident. If it be the principal object, it is 
adeposit. It is a trust reposed in the honesty of the receiver; but if the 
keeping be the incident, and not the main object, there is no deposit, and the 
contract is classed and treated under such other rank as may best accord with 
the intention of the parties. A bill of exchange is presented for acceptance. 
It may be accepted immediately, or it may be left an hour or a day for an an- 
swer. Is it possible to contend, that its delivery is a deposit; that the main 
object of its being left, is to keep it safely; that the drawee has gratuitously 
assumed the charge of preserving the thing for the owner, and has submitted 
himself to the rules governing a technical deposit? These questions can only 
be answered in the negative. The exception to the law of compensation, es- 
tablished by the Code, is applicable only to that technical class of deposits, thus 
accurately defined by the Codes, and writers on the civil law. The leaving a 
bill for acceptance is not a deposit, and does not fall within the exception. In 
conformity with this view of the subject, are all the decisions upon the right of 
compensation, by banks and bankers, against their customers. The moneys 
left with banks, are known in common parlance, by no other name than depo- 
sits. They are soreferred to constantly in laws, bank statements, and books 
and treatises on banking. Yet the debts due to banks by its customers, are 
compensated and extinguished by their deposit account. Rogerson v. Lad- 
ce 1 Bing. 93. 2 Chitty’s Cases, 1158. Bank of Louisiana v. Fowler, 
10 La. 197. 

The delivery of a bill for acceptance or payment, is merely a written request 
to accept or pay.. Whether the answer be given immediately, or whether the 
drawee take a reasonable time to deliberate, is at the option of the latter. The 
law merchant permits the drawee to retain the bill for a day. His exercise of 
this right, is not with the intention, nor for the purpose of the safe keeping of 
the bill. The custody of the drawee, is not the main object, but merely an 
incident; in fact whether he retain it only so long as to write his name, or 
for an hour or a day, is an accident, depending on his own will, and not that of 
the holder. A bill being thus presented and accepted, the acceptor becomes 
the debtor of the holder, to the amount of the bill. The object of the present- 
ment is accomplished; and the bill becomes the evidence of a debt between 
the parties. . 

If such a bill, drawn at sight, be accepted, the debt isimmediately due. But 
suppose the acceptor has notes or bills of the holder, due and unpaid, may he 
not offer them in compensation against his acceptance? Take, for instance, a 


bill at sight presented by a bank as holder, and the offer of the notes of the bank . 


in payment. It is impossible te doubt that compensation would operate, and 
that the two debts, simultaneously existing, would ——— each other. C. 
C. 2204. Burroughs v. Nettles, 7 La. 119. Chitty on Bills, p. 390, ed. 1842. 
If such a bill could be met and extinguished hy compensation, what obstacle 
prevents the same defense being opposed to a bill ontime? The ac 

could pay it at once. The term is ted for his benefit, and not for the be- 
nefit of the creditor, (C. C. 2048—Pothier on Obl., n. 233,) unless there be a 
stipulation to the contrary. If, then, the acceptor could instantly pay a bill on 
time to the holder, he can instantly extinguish it by compensation. 

By an article of the Code de Commerce, the law in France is made ether- 
wise. Art. 146. 6 Toullier, n. 679. A bill payable on time, cannot be paid 
before maturity, withont the consent of the holder. But this is not the law of 
Louisiana, nor the commercial law of the United States. It is held, by the 
Jaw merchant, that if the acceptor pay before maturity, but do not take up the 
bill, or otherwise, by carelessness, permit it to be issued again, he will be com- 
pelled to pay again, to an innocent holder. Chitty on Bills, p. 100, a. eng. ed. 
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1834. Story on Bills, sec. 417. But I have found no case decided in England 
or the United States, to the point, that an acceptor could not make a valid ten- 
der of the amount of the bill, before its maturity, to the holder. 

There is another answer to the argument from the law of deposit. This 
suit was instituted at first, for the recovery of the bills specifically ; no relief 
was demanded, except a decree of restitution, and damages for detention; and 
this is the only appropriate relief ina suit for a deposit. But the bills having 
fallen due, the nature of the suit was changed, from a suit for the bills, toa 
suit on the bills. The supplemental petition demands a money judgment for 
their amount. The suit must, therefore, be decided as if the bills had been 
accepted, returned, and sued on by the holder. The possession of the bills 
does not alter the nature or existence of the debt. Whether produced in court 
by plaintiff or defendant, they bear witness to a debt by the acceptor to the 
endorses. It is, therefore, contended, that by voluntarily changing the prayer 
for relief, the right to claim the restoration of the bills is waived, and the right 


of compensation must be tested by the rules applicable to ordinary actions on 
bills of exchange. 


The judgment of the court was pronounced by 

Eustis, C.J. The plaintiff, who resides in Kentncky, alleges that he for- 
warded for collection to Lonsdale & Co. of New Orleans, two certain drafts, 
for $1,000 each, drawn at Louisville, on Martin & Co., a commercial firm of 
New Orleans, payable ten days after sight; that the drafts were left at the 
counting-house of the said Martin § Co. for their acceptance, and that they 
fraudulently and illegally retained the same and refused to give them np. He 
prays for a writ of sequestration, and that they have judgment for the drafts, 
and for general relief. 

The defense is, that Lonsdale & Co., who were the debtors of the defen- 
dants, were the owners of the drafts sued for; that they were specially en- 
dorsed to their order by said plaintiff; that said Lonsdale & Co. presented said 
drafts for acceptance, whereupon, the defendants, the drawees, being will- 
ing to accept and pay the same, did immediately accept the same, and, waiving 
the delay or time, gave to said Lonsdale & Co. credit upon the said demands 
due by them as aforesaid; by means whereof said bills were extingnished by 
compensation, A supplemental petition was afterwards filed, by which judg- 
ment was asked against the defendants for the amount of the drafts, interest 
and costs. There was judgment for the plaintiff, and the defendants have 
appealed. ' 

It appears that these drafts were left for acceptance at Martin §- Co's couut- 
ing house, and their retention of the drafts to meet the debt due by Lonsdale §& _ 
Co. is attempted to be justified. The law on this subject is stated to be, in works 
of anthority. that, inevery case of a presentment for acceptance, the drawee 
is entitled, if he require it, to have twenty-four hours to consider whether he 
will accept the bill or not; and jt is usual, in such cases, for the holder to leave 
the bill with him during that period. If there is any trust which above all 
others ought to be held sacred by men of business, it is this. The drawee re- 
taining the bill, for the purpose of determining on its acceptance, holds it on 
deposit, the violation of which the law considers as a species of theft. Our 
insolyent laws deprive the debtor in actual custody of their relief, who shall 
have disposed of funds entrusted to him under the title of deposit. 1 Moreau’s 
Dig. p. 547. Pothier, Traité de Dépét, § 43. The Code, art. 2207, which 
allows compensation, whatever may be the causes of the debts, expressly ex- 
cludes its operation on a demand of restitution of adeposit. It is clear, then, 
that if the bills did belong to Lonsdale § Co,, Martin & Co. had not the sem- 
bjance of right to retain them. 
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But, it is said that the plaintift cannot recover, because ‘he is not the owner 
of the drafts. 

On the attempt of Martin § Co. to retain the drafts, Lonsdale & Co. refused 
to hold the drafts on their own account, and, as the agents of the plaintiff, 
brought the present action, which we think they had a clear right todo, under 
the circumstances. The prosecution of this suit on the part of the plaintiff is 
a ratification of this act, the authority of the attorney on record not having 
been drawn in question. 

True it is that the drafts are endorsed to the order of Lonsdale & Co. by the 
plaintiff, and have not been re-endorsed to him by Lonsdale & Co., and for a 
very excellent reason, that the defendants kept the drafts themselves, and pre- 
vented the parties from putting the instruments in proper legal form for the re- 
covery of the debt by the plaintiff. We can never permit a party to take ad- 
vantage of his own wrong, nor put his adversary in a worse position by a gross 
dereliction of duty. Nemo ex suo delicto meliorem suam conditionem facere 
potest. ff. 50, 17, 134, 1. 

The payment to the plaintiff of the amount of these drafts, will be a good 
and valid discharge to the defendants; which is all they can require in this case. 

Judgment affirmed. 








Succession oF Macarty, 


Art. 71 of the constitution, which prohibits any court from making “ any allowance by way of 
fee or compensation in any suit or proceedings, except for the payment of such fees to min- 
isterial officers as may be established by law’, does not affect the right of an attorney or 
counsellor to recover the value of his services in an action, or in any other legal mode in 
which the parties may present the claim for adjudication. 

A contract made by an executor with an attorney for a certain fee as compensation in full for 
any professional services necessary in ihe settlement of the succession, whether any action 
be instituted by or against the guccession or not, may be binding between the parties per- 
sonally, and yet eonstitute no charge against the succession. If an executor who receives 
commission for his services chooses to devolve the whole labor and responsibility of the ad- 
ministration upon an attorney, he must pay for the cunteee rendered by the latter; they 
constitute no charge against the succession. 


The succession will be liable only for the value of the professional services actually rendered 
for its benefit. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J, 
L. Janin, for the appellant, cited Dorsey v. Creditors, 5 Mart. N. S. 401. 
5 Mart. 416. 6b. 416. 9 Ib. 365. 9 La. 284, 5 La. 46. Denis, Grailhe, 
and Soulé, contrd. The judgment of the court was pronounced by 
Eustis, C. J. This is an appeal taken by the residuary legatee of the late 
L. B. Macarty from a judgment of the Fifth District Cuurt of New Orleans, by 
which a charge of $3,000 to each of two attorneys employed by the testamen- 
tary executors, was allowed in the latters’ account. There were two execu- 
tors, and each employed his attorney. The appellant objects to the amount 
charged as unreasonable, and one which the succession is not bound in law to 
pay, and insists on its being reduced for each attorney to the sum of $1,000, 
which the executors have paid. A further sum of $2,000 was also paid after 
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the opposition was filed, which of course can. have no effect on the merits 
of this controversy. 

The appellant relies for a reversal of the judgment on the case of Dor- 
sey, 5 Mart. N. S. 401, and several cases cited which have been since passed 
upon by the Supreme Court. That of Dorsey is so analogous to the present 
in its leading features, that it may be well to state it. This is the opinion of the 
court. 

“* Martin, J. The syndics being cited to show cause why they should not pay 
to the attorney of the insolvent $1,000 for his professional services in this case, 
asa privileged debt, out of any monies in their hands, denied that the sum was 
due. A gentleman of the bar deposed that, having seen and examined the 
proceedings, and taken into consideration the importance of the transiction and 
the trouble the attorney must have been at, the whole having, as it appears, been 
managed by him, he thought an allowance of $1,500 for his services but rea- 
sonable. T'wo others deposed that, the sum claimed is, in their opinion, a mod- 
erate one, according to the amount claimed and allowed for similar services. 
The rule was made absolute, and the syndics appealed. 

«¢ Their counsel argues in this court, that the allowance is extravagant. The 
attorney contends that, there is neither bill of exceptions, nor statement of 
facts, &c., that may enable this court to act on the merits of the case; and that 
there is nothing in the decision appealed from, contrary to law or evidence. 

**It does not appear to us that there is any substance in the first objection of 
the appellee, as the testimony appears to have been reduced to writing in court. 
His second, and that of the appellants, will be considered together. We have 
recognized the right of the attorney of a ceding debtor to a remuneration out 
of the ceded property, to be taxed by the court, for that portion of his services 
which is beneficial to the creditors. Morel v. Mezotiere’s syndics, 3 Mart. In 
that case, the legality of the demand was also contested; its quantum was not 
contested. It is not for all the services rendered by the attorney to the insol- 
vent, his client, that the syndics are to be charged, but only for those from which 
they derived a benefit, as the filing of the petition for the cession, and the 
meeting of the creditors. If afterwards a costest arises, as it may, between 
the insolvent and the syndics, as when he claimsysand they oppose, his dis- 
charge, the latter cannot be charged with the fees of their own attorney and 
that of the debtor’s, who acts in opposition tothem. As the services to be thus 
compensated are rendered under the eye of the court, the taxation ought to be 
made on its own responsibility, which ought not to be shifted from the bench on 
the bar, as appears to have been done in this case, in which the decision is 
made on the opinion of the attornies, that the charge is moderate, and but 
reasonable. 

*¢ In the present case, the appellee filed the petition, and obtained the order for. 
a meeting, at which he attended his client. Afterwards, none of the creditors 
making any opposition, he moved for, and obtained, the homologation of the 
proceedings of the meeting, and the discharge of the insolvent ; and made the 
motion for, and obtained, the allowance complained of. 

“‘ The measure of the reward of professional service, is the exertion of legal 
knowledge, the responsibility incurred, and the labor bestowed. 

‘« Few, indeed, are the cases in which an attorney has less legal knowledge to 
exert, or labor to bestow, than in an application fora meeting of creditors. In- 
deed, a blank petition would. answer in every case, and require only the filling 
up the blanks for names, places, and dates. ‘The amount of property or debts, 
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active and passive, however great, does not render the responsibility incurred Svuccrssiox 
greater. A suit on a plain note of hand, demands more exertion of legal yy, Sr aay. 


knowledge, and imposes a greater responsibility. It would not be, therefore, 
easy for a judge, even if the opinion of witnesses was to relieve him from re- 
sponsibility, to come to the conclusion of the first witness, that $1500 would be 
but a moderate compensation for the appellee’s services. In this State, the 
services of law officers are as liberally estimated, perhaps more so, than in any 
other in the Union; yet, till very lately, this sum was deemed a fair annual 
compensation of the attorney-general, and some of the district judges. 

‘*A prosecution of the lightest misdemeanor demands from théattorney- 
general the exertion of more legal knowledge, and imposes more labor and re- 
sponsibility, and consumes more time, than all the services of the attorney of an 
insolvent, for which the creditors are to be taxed. Yet, except in the first ap- 
pointment of an attorney-general of the State, (of whom it does not behove 
the member of this court, who has now the honor of being its organ, to speak, ) 
gentlemen of great merit have easily been found to fill the office; no one ever 
refused it, or resigned it, except ona call to another and more dignified office. 
Vastly different, indeed, must be the measure of compensation in the legislative 
and judicial departments ef this State, if the sum which is deemed by the 
former a fair compensation for the attention of the attorney-general to all State 
prosecutions, and to the call of all State officers for opinions, during one year, 
and for the services of a district judge during the same period, be considered by 
the latter, as but reasonable for the services now under consideration. 

‘* The two other witnesses consider the demand as reasonable, according to 
what is claimed and allowed in similar cases. Now the allowances referred to 
by the gentiémen, are those made by inferior judges. When the present 
allowance is complained of on the score of extravagance, the appellate court 
cannot sanction it because decisions, equally erroneous, have taken place before, 
by judges a quibus. The judge ad quem cannot take the opinion of the one 
@ quo, for his rule of decision. 

« Leaving aside the opinion of witnesses, the judge below ought to have acted 
on his own responsibility, as in the case of taxing the services of referees, or the 
attorney of absent credi * In the latter case, however, which is a parallel 
one to the present, the ture has not left the creditors absolutely at the 
discretion of the judge. It has fixed the maximum of the compensation they 
may be taxed for. The remuneration of this gentleman is contingent, for it is 
payable out of a special fund alone; the part of the ceded estate coming to the 
absent creditors. It cannot, in any case, exceed two-and-a-half per cent, and 
is to be reduced to $250, ifthis per centage exceed that sum. Actcf1817. Now 
it is not doing any injustice to the appellee to consider his and that case parallel 
enes. The services of the attorney of the absent creditors, demand the exertion 
of more legal knowledge, more labor, and impose a greater responsibility, than 
those for which the appellee may claim eompensation. The absent creditors 
are to be informed of the failure; the claim of any of them, if greater than 
admitted by the insolvent, must be supported; that of any present ereditor 
must be examined, and, if excessive, attempted to be reduced ; and the eonduct 
of the syndics is most to be watched. 

* As, in algebra, unknown numbers must be sought by comparison of known 
ones, 80, in law, the just decision, in cases in which the legislator is silent, must 
be sought in an analogy with those in which he has spoken. Thus, in taxing 
professional services, in cases of insolvency, when the will of the legislator is 
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expressed on any occasion, it cannot be disregarded in a similar or analagous 
one. After taxing, according to the statute, the services of the attorney of the 
absent creditors at $250, or less, a court cannot well tax those of the attorney of 
the insolvent, evidently requiring less exertion of legal knowledge, less labor, 
and imposing less responsibility, at $1000; the four-fold of the maximum. The 
The administration of justice in this State, has laid under some opprobrium as 
to the dilapidation and waste, by law charges, of the estates of the deceased and 
insolvent, and this tribunal ought not to refuse its interference, when, in a parti- 
cular case, it is sought for relief of the injured. When, in prescribing the mode 
of administering those estates, the legislature strongly recommends moderation 
and economy, the courts ought not to run into the opposite extremes of profusion 
and waste. We think the District Court erred. It is, therefore, decreed 
that, the syndics pay the appellee out of any funds in their hands $250, with 
costs below, and that he pay the costs of this appeal.” 

Afterwards judge Bullard, in delivering the opinion of the court in the case 
of Stein v. Bowman, 9 La. 284, uses this language: “It has long been a sub- 
ject of just reproach that extravagant allowances are made to counsel in rela- 
tion to the administration of estates. It is an abuse which can only be correct- 
ed by coufts adhering inflexibly to the rule, to graduate the fee by the value of 
the services rendered.” 

In the different cases we have had before us, in which we were called upon 
to apply the 71st article of the constitution, which prohibits courts from making 
any allowance by way of fee or compensation in any suit or proceeding, except 
for the payment of such fees to ministerial officers as may be established by 
law, we have held that provision as not affecting the right of an attorney and 
counsellor to recover the value of his services in an action, or in afy other legal 
mode in which the parties may present the claim for adjudication. Where a 
tableau of distribution proposed an allowance to counsel out of the funds to be 
distributed, we considered the form as objectionable ; but the right to compen- 
sation for professional services rendered at the instance of the proper repre- 
sentative of creditors, or of a succession, has never been questioned. In the 
case of Rolland, 1 An. 224, we said: ‘* The sums proposed in the tableau to be 
allowed to the attorney of the estate and the atto for the absent heirs, have 
been opposed. We havelately held that, since the adoption of the present consti- 
tution, courts are without authority to make allowances by way of fee or com- 
pensation, except forthe payment of such fees to ministerial officers as may be — 
established by law. 

“Where an administrator needs the aid of counsel he may legally pay for 
those services, as for those of any other necessary agent. The propriety of 
such disbursements will, however, be subject to revision; and, like every other 
payment made on account of the succession, is liable to be questioned by the 
creditors, or others interested in enforcing a prudent and economicaal dministra- 
tion of the funds confided to his charge.” 

Two gentlemen of the bar have been examined as witnesses, who consider 
the charge of $3,000 to each of the attornies as reasonable, inasmuch as for 
this fee they were to superintend pre-existing suits of the deceased, and those 
which might incidentally occur, and were bound to give their professional ser- 
vices till the winding up of the affairs of the succession. In relation to the 
professional services attending the proceedings of the succession, the opinion of 
those gentlemen was founded on an examination of those proceedings, as they 
are presented by the record. The suits referred to in the testimony of the 
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witnesses are not before us, with one exception, and the record affords us nd 
means of affixing any value to the professional services which this succession 
may require ; and our duty is confined to determining the value of the services 
of the attortiies, as they have been placed before us. A record of the case of 
Delassus v. The Executors of Macarty, is in evidence, and professional services 
were rendered at bar; by the gentlemen whose fees are the subject of this liti- 
gation in the case of an application for a prohibition. These two cases, and the 
conducting the mortuary proceedings, are those for which the succession are 
bound to pay counsel and attorney's fees. 

It appears that each of the executors selected his own lawyer, and a con- 
tract was made for $3,000 each. It was understood that this fee was to be for 
the fall compensation of the attornies in conducting and finally winding up the 
succession, shuuld there be any suits or not; and that the attornies were to 
superintend personally the suits pending for and against the deceased. 

It will be understood that we are not called upon to impugn tke reasonable- 
ness of sucha contract. That rests exclusively with those whu made it, and it 
may be binding between the parties personally, and still not constitute a charge 
on the succession. Executors receive commissions, and in this case their com- 
pensation amounted to a large sum. If they choose to perform no duties, but 
to devolve the whole labor and responsibility of the"administration upon attor- 
nies, we know of no reason why they should not pay them. But their ne- 
glect or choice creates no charge on the succession. We have to determine the 
value of the professional services for which the succession is bound, on the facts 
before us. If the gentlemen have been retained in any suits left undetermined 
by the deceased, we see no reason why the succession should not pay them 
for their professional services; and it is to be understood that our adjudication 
relates only to the matters before us, to wit: the services up te the rendition of 
this judgment. The executors had a right to retain counsel to superintend 
suits; but we have no means of ascertaining the value of those services, and 
presume none of any consequence have been rendered up to the present time. 
As the matter is not fully before us, we will not, however, preclude the execu- 
tors from hereafter establishing against the suecession their claim for any amount 
lawfully paid for that purpose. 

The contract to which we have alluded, we do not censider as in evidence, 
but have given our views in relation to its efiect, waiving the question of its ad- 
missibility, which is received under a bill of exceptions taken by the appellant. 

The responsibility of determining the amount of fees for professional servi- 
ces is a matter of great delicacy ; and under the rules on which our predeces- 
sors and the profession have acted for years, a court in fixing them in a case of 
this kind must be guided by a conscientious estimate of their value. The servi- 


ces in the mortuary proceedings were mere matters of routine, requiring only. 


ordinary professional skill, and no great labor. The argument on the applica- 
tion of Mrs. Lalauric for a prohibition, was before this court, and the case of 
Delassus required little labor or time from the counsel of the executor. We 
do not feel ourselves authorized to increase the amount which the residuary 
legatee has been willing to allow the executors for counsel and attornies’ fees. 
The judgment appealed from must, therefore, be reversed, and limited to the 
amount paid by the executors, $1,000, to each attorney. 

It is therefore, ordered that, the judgment of the court below be annulled 
and reversed ; and it is further ordered that, the provisional account and tableau 
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Grccmmee of distribution filed by the testamentary executors of L. B. Macarty, on the 


Meesner. 


8th of November, 1847, be amended, by allowing to each of the counsel of said 
executors the sum of $1,000 instead of the sum of $3,000, for professional 
services rendered to the estate of L. B. Macarty up to the rendition of this 
judgment. It is further ordered that any claim which the said executors may 
have against the estate on account of payments lawfully made by them to their 
counsel, for superintending suits against their testator pending and unfinished at 
the time of his death, be reserved ; and that the appellees pay the costs of this 
suit in both courts. 


Ne eS Uns 


DeEsScCHAPELLEs et al. v. LABARRE. 


A confirmation by the heirs of the donor of a donation:void for matters of form, will preclude 
them from subsequently opposing such vices of form. C. C. 2254. 

The tatrix and co-tutor of a minor, to whom a donation had been made void in form, but which 
was subsequently ratified-by the heirs of the donor, cannot, by consenting tu a restitation of 

+ its value, alienate what had become the property of the minor. 


PPEAL fromthe Fifth District Court of New Orleans, Buchanan, J. The 
facts of this case are stated in the opinion of the lower court, as follows: 

* By article 2254.0f the Civil Code-a donation void in form may be confirmed 
and. ratified by the heirs of the donor: and such confirmation and ratification will 
preclude them from pleading, thereafter, the vices of form in the donation. 

* On the 28th February, 1811, the common ancestor of plaintiffs and de- 
fendant, made to his son, the ancestor of defendant, a donation inter vivos, en 
avancement d’héirie, of the property mentioned in the petition, estimated in said 
petition at $1000: This donation, being by private act, was defective in form. 
The donor and donee both died in the year 1814. The heirs of the donor 
entered into a partnership, of which the accounts were kept in a book offered in 
evidence by plaintiffs. From this buok it appears that, the step-father of the 
defendant, F. Fazende, paid to the heirs of the donor, in the year 1816, the 
estimated value of the property: donated as above, to wit : $1000. This colla- 
tion is approved by the signature of all the heirs to the account. Afterwards, 
in the year 1822, the step-father of the defendant, F. Fazende, deemed it 
expedient to require, at the hands of the other heirs of the donor, the re-pay- 
meant of the sum of $1000, paid by Fazende six years before to those heirs, upon 
the ground that the donation had been pronounced null by a lawyer consulted 
on that subject; and the money was accordingly refunded by those heirs, the 
present plaintiffs. From 1822 to 1846, the date of the institution of this- suit, 
the plaintiffs do not seem to have made any claim to-the property ; but, on’ the 
contrary, have recognized, by witnessing: defendaut’s marriage contract, the 
right of defendant to the ownership of said property. 

-* Various questions of prescription, and of possession, as connected there ~ 
with, have been raised, which I consider it unnecessary to examine.. The colla- 
tion of the value of the land conveyed by the informal donation—a collation 
made in accordance with the views of the donor, and accepted by his heirs after 
his death, wasa confirmation of the donation, which involved, in the words of 
the Code, the renunciation by those heirs of all right to object to the form of 
the donation. The title of the heirs of the donee to tle property donated was 
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rendered perfect by confirmation, in 1816. The tutrix of the heirs of the DEscHAPELLEs 
donee, and her second husband and co-tutor, were totally incompetent to alienate 
the property of their wards, by consenting toa restitution of the value of the 
property, in 1822. That.act-was null as to the minors D’Orgenoy, produced 
no legal effect against them,.and, if we may judge by the subsequent acts of the 
parties, it is doubtful whether ever they supposed that it produced any legal 
effect. This action must, therefore, fail. 

‘* But the counsel of plaintifis have urged upon me the propriety of allowing 
them the sum of $1000, in ease I should.come to the conclusion that they could 
not recover the land ; for, say they, it would be unjust that the defendant should 
have both the land and its price. There is no proof before us that this sum of 
$1000 ever came into the hands of the defendant. Were there such proof on 
the record, I should agree with the counsel. But the record showsonly a pay- 
ment made to the tutrix and co-tutor of the defendant, her mother and step- 
father. That payment was improperly made, and without legal consideration. 
Those who received it, or their representatives, should make restitution. But 
I cannot assume, without proof, that this payment has iaured, in whole or in 
part, to the benefit of the defendant. Judgment for defendant, with costs.” 

From this judgment the plaintiff appealed. Roman and Seghers, for the 
appellants. Denis and Labarre, for the defendant. The judgment of the 
court was pronounced by 

Kine, J. For the reasons assigned by me judge of the District Court, the 
judgment is affirmed, with costs. 


Lapauns. 


Ryper v. Frost. 


Plaintiff, a resident of Illinois, who had bound himself to defendant to settle a judgment 
obtained against a partnership of which they had been the members, wrote to defendant 
in New Orleans, that theircreditor had consented to compromise his claim by taking a . 
certain suth as payment in full, stating bis willingness to pay-one half of that sum bat his 
inability to do more, and advising defendant to contribute the balance in order to relieve 
himself from the debt. On the 20th of September, defendant wrote to plaintiff that he 
would pay one-fourth of the sum for the purpose of settling the debt, as soon as the jadg- 
ment should be entered as satisfied on the records of the coart by which it was pro. 
nounced. Negotiations withthe creditor were terminated, and the judgment was can. 
celled, on the 10th of November, and this suit commenced on the lst August following. 
Held, that the proposition made by defendant being beneficial to plaintiff, his assent ’ 
may be inferred (C. C. 1796, 1798, 1805), and that the former not having required an imme- 
diate reply, plaintiff’s answer was within a reasonable time ; and that notice of plaintiff's 
assent, though not given to defendant until the institution of suit, the latter having sus, 
tained no injury in consequence, is sufficient. The proposal in defendant's letter cannot be 
considered void for want.of consideration. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 

T. R. Wolfe, for the appellant. Randall, for the defendant, contended 

that there was no valid centract between the parties. C. C. 1791 to 1803. 6 
La. 208. Johnson v. Fessler, 7 Watts 48. Chitty on Contracts (Am. ed. 
1842), pp. 9, 10, notes 1, 2; p. 14, note 1. There was no consideration for 
defendant's promise. Pothier. Obl. vol. 1, p. 46. The amount was to be paid 
to plaintiff, after he had paid the judgment creditors. Plaintiff was already 
legally bound to pay the debt; and defendant was under no moral obligation te 
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contribute, as between plaintiff and himself, any thing towards the settlement 
of the debt. ‘The judgment of the court was pronounced by 

Suivext, J. This suit is brought to recover $500, under the following cir- 
cumstances. Ryder & Frost were commercial partners at Alton. Illinois. They 
failed in business. After the dissolution, Ryder, in 1841, undertook to settle 
the affairs of the concern; took the assets, and gave Frost a bond of indemnity 
to hold him harmless against all the partnership debts. Amongst other debts, 
the firm owed J. & R. Leavitt, of New York, a judgment debt of about $6,000. 
This debt had been compromised by Frost with their creditors, in 1839: but, 
in June of that year, they gave Frost & Ryder notice that they would attack 
the compromise for fraud. In 1843, a suit in chancery was institutec to that 
end, which resulted, in 1845, in a decree in favor of the Leaviils, reinstating 
their judgments, 

Matters thus stood till the fall of 1845, when the Leavitis proposed to Ryder 
to compromise the $6,000 debt, by taking $2,000 in cash. Ryder then wrote 
to Frost, stating his sickness, inability, the desirableness of the compromise, 
&c.; and, after stating the disposition of the Leavitts te compromise, saying : 
« Now the object of this is to ask you that in case I make the settlement, 
whether you are willing to pay any part of this, or not, I will try to stand up 
to $1,000 and the costs, if you will stand the other $1,000. As the matter lays 
I think you ought to do it, and no doubt it will be for your interest to do it. You 
will not feel it like Ido. If I can close this matter in this way, the next thing 
I shall do is, to try to settle with the bank. I probably shall have to give up my 
house and store to them for my debt; and then there is Miller’s and Flawkin- 
son’s debt, neither of which has been settled for. I am determined to get clear 
of debt the next year, if I possibly can, if it takes every thing I possess. If I 
can do that, I can do some business somehow or other, and probably could give 
you commissions enough, in a few years, to remunerate your outlay for the set- 
tlements, which, without the settlement, I never can do. If you are not will- 
ing to do any thing, I shall have to Jet it take its chance; then I shall give up 
business entirely. I would be glad to hear from you on this subject as soon as 
convenient, as I wish to conclude the business as early as possible.” | 

In answer to this letter, Frost wrote as follows: 

** New Orleans, September 20, 1845. 
** Simeon Ryder, Esq., Alton, Ilinois. 

** Dear Sir: Your favor, under date 8th September, was received yesters 
day by mail, and contents duly noted. Am truly sorry to hear of your long 
and severe sickness, and so poor account of your business at Alton. I hope, 
ere this reaches you, that you will have so fur recovered as to be enabled to 
attend to business, as you were wont to do. 

‘In relation to proposal for settlement of Leavitis’ claims, you know full 
well my feelings about this matter. I have said I never would, from principle, 
pay a farthing towards the adjustment of their unjust demand. As for interest, 
I have none in the case. I care not for them, or any one else, I am indepen- 
dent—no family, but strong friends, thank God—and I am confident that I could 
conduct business here for years with that unjust execution over my head, with- 
out injury to my credit or standing. One thing I am certain of, they could 


, never muke a dollar upon it; and my friends here would support me in my 


decision. So much for so much; but now to the point. I will not give $1,000 
powards this settlement; but, in view of your trouble and sickness, and upon 
the grounds of friendship, growing out of our business particularly, I will give 
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you $500 to aid you in the liquidation of the demand ; the money to be paid 
as soon as the settlement is completed and duly erased from court documents 
and records. My partner is now in St. Louis. [ have written to him to return 
home as it is entirely healthy. No yellow fever this season thusfar. As soon 
as he returns, I shall pay you a visit; and then I will be prepared to check, if 
you desire.” 

It must be borne in mind throughout the investigation of this case that, the 
proposition made by Frost was clearly beneficial to Ryder. Without it, Ryder 
had no recourse at all against Frost. He was bound, under the indemnity, to 
pay the whole debt, without any contribution whatever from Frost. If he re- 
jected Frost’s propositions, the whole burden was on his own shoulders. 
There is nothing in the letter of Frost intimating his desire to have an imme- 
diate answer, and making it a requisite to being held to his offer. On the con- 
trary, the terms of the letter indicate a disposition to afford Ryder a reasonable 
time to accomplish the desired object, and imply a continuance of the offer for 
areasonable time. That proposition was also made in such terms as evinced,in 
the language of our Code, a design to give the other party the right of conclud- 
ing the contract by his assent. In such a case, the party proposing is bound by 
his proposition, if the assent be given within such time as the situation of the 
parties and the nature of the contract shall prove that it was the intention of 
the proposer to allow. Civil Code, 1796. See also art, 1798. It seems, 
therefore, that there are only two points which we have to enquire into. First, 
was there an assent by Ryder to Frost’s proposition, within a reasonable time? 
Secondly, was it indispensable that earlier notice ef acceptance shuuld have 
been given ? 

It is not indispensable that the consent.should be express. Civil Code, art. 
1805. It may be implied. An implied consent may be manifested by actions. 
Ib. Here Ryder unequivocally manifested his consent. The letter of Frost 
was written on the 20th September, 1845. Onthe 10th November, 1845, the 
negotiations, which had been in progress during some time previous, are con- 
summated. The object which Frost desired, and for the accomplishment of 
which he was willing to pay $500, was the satisfaction and cancellation of the 
Leavitt judgment; and this was promptly done. There being, therefore, a 
proposition and an assent, the obligation was complete. There was an aggre- 
gatio mentium. For itis not true to say, at least in all cases, that there niust 
not only be an acceptance of the proposition, but a knowledge of the acceptance 
by the proposer. The authority of the Code is clear to this point, “If the 
party making the offer die before it is accepted, or he to whom it is made die 
before he has given his assent, the representatives of neither party are bound, 
nor can they bind the survivor. But, if the contract be accepted before the 
death of the party offering it, although he had no notice of it, the obligation is 
complete.” Suppose A., living at the time in the city, and having a country 
seat at a distance, writes to B., who has an estate near his country seat, that 
' « the large tree, at such a point on your farm, obstructs my prospect. Cut it 
down, and I will pay you $50.” B., without further correspondence, cuts it 
down. Will any one say that there was not here an aggregatio mentium—a 
complete contract ? Clearly there was, and A. would be compelled to pay the 
money. See also the very able opinion of Marcy, J., in Mactier v. Frith, 6 Wen- 
dell, 111. 

Next, was it indispensable, in the present case, that Frost should have had 
earlier notice? We will suppose his letter was received on the 1st October, 
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1845. The compromize was effected on the 10th November, 1845. The an- 
swer in this cause would seem to imply in its terms an acknowledgment that, 
Frost knew what Ryder had done before the institution of this suit. But take 
it that the suit was the first notice—that is, lst August, 1846. Now what pos- 
sible injury has Frost austained by the delay? None whatever. There are 
many cases which will readily suggest themselves to the mind, where prompt 
notice of the acceptance of the proposition may be of serious importance to 
the proposer. But, even in such cases, the notice does not seem essential to 
the aggregatio mentium—the completeness of the obligation; but rather as 
pertaining to the question of its future binding force, which may be impaired, 
or even completely discharged, by the laches of the acceptor. It will be ob- 
served also in the present case that, there was no express requisition in the 
letter that Ryder should accept the proposition, or notify such acceptance, 
within a given time. See also Civil Code, art. 1798. 

In conclusion, we believe the view we have taken of this case does not con- 
flict with the Code, and that it is the practical one, resting on the reasonable 
expectations and intentions of the parties. 

The charge of fraud against Ryder does not appear to us to be sustained by 
the evidence, nor do we think the promise contained in the letter void for want 
of consideration. 

Judgment reversed, and judgment for plaintiff against defendant, for $500, 
and costs in both courts. 


De Armas v. De Armas et al 


The rale in regard to other prescriptions, that an interruption dates only from the time 
of its being brought home to the parties affected by it, applies to questions arising un- 
der the stat. of 27 March, 1835, allowing married women to retract, within forty days 
from its promulgation, certain renunciations of their legal rights. 

Laws of prescription, and those limiting the time within which actions may be brought, are 
retrospective in their operation. 

PPEAL from the ‘hird District Court of New Orleans, Maurian, J. 
The facts out of which the questions of law in this case arise, are stated 

in the opinions infrd. ' 
Budd and Redmond, for the appellant. ‘I'he judgment appealed from is void 
for want of a statement of the reasons on which itvis founded. The stat. of 

27 March, 1835, is unconstitutional, so far as it purports to be retrospective. 


No notification is required by that act of the intention to retract a renunciation 
of legal rights. 


Lockett, for the defendants. The opinion of the court was pronounced by 

Rost, J. The sole question in this case is, whether the plaintiff retracted a 
renunciation of her legal rights, made by her in a sale of immovable property 
effected by her husband, within forty days of the promulgation of the act of 
the 27th of March, 1835, establishing that limitation for all such renunciations. 
The act was promulgated on the 10th of April, 1835, and became obligatory on 
the 1lth. Bullard & C.’s Dig. p. 541. The citation, and copy of the peti- 
tion containing the retraction, were served on the defendants, on the 2ist May 
following. The forty days elapsed on the 20th, and the limitation attaches. 
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We concur with the former court that, in this, as in other prescriptions, the Ds Armas 
interruption takes date only from the time it is brought home to the parties p, Anas. 


affected by it. Landry v. Segond, 15 La. 156. Laws of prescription, and those 
limiting the time within which actions may be brought, are retrospective in their 
operation. Third Municipality v. Ursuline Nuns, 2 An. 611. 

The judgment purports to be rendered against the plaintiff on the ground of 
prescription. It cannot be considered as destitute of reasons. 


Judgment affirmed. 


Same Casze—On a RE-HEARING. 


In calculating “ the forty days following the promulgation of the statute of 27 March, 1835,” 
restricting to that period the right of married women to retract the renunciations of any le- 
gal rights made by them intthe sale of immovables, the day on which the act was promulgated, 
or that on which the term commenced—the day a quo, must be excluded ; the day ad quem, 
or that on which the term expired, being included. Thus in computing the forty days under 
that act, which was published in the official gazette on the 10th April, and was promulga- 
ted at the seat of government, the day after (Stat. 24 March, 1827, s. 1), the period must 
commence with the 12th of April; and a notice of retraction by a married woman served on 
the 21st May, is in time. 


Budd and Redmond, for a re-hearing, urged that the statute approved March 
27, 1835. published the 10th of April following, was not promulgated till the 11th 
of that month. The statute restricts the right of retraction to the “ forty days 
which will follow its promulgation.” The promulgation having occurred on the 
1lth of April, the plaintiff’s citation and petition, served on the 2ist day of 
May, 1835, were in time, that day being the fortieth which followed after the 
promulgation. The Ist section of the act of March 24, 1827, Bd. & C.’s 
D. p. 541, declares that, “all the laws enacted by the legislature of this State, 
shall be considered promulgated at the place where the seat of government is 
located, the day after the publication of, such laws in the tte authorized to 
publish the laws of this State, and in all other parts of this State thirty days 
after the publication in said gazette.” 


R. Hunt and Lockett, contra. It is admitted that the act of 27 March, 1835, 
was published in the official gazette on the 10th day of April, 1835. It follows 
that, the act must be considered promulgated on the 11th day of April, 1835. 
If on the 11th of April, the om after its publication, it was considered 
promulgated, there can be no doubt that the law was in force on that day. 

According to the —_ law, and the law of the several States of the Union, 
it is now the settled rule that, a statute, when duly made, takes effect from its 
date, when no time is fixed. Louisiana has adopted the more justand reasona- 
ble rule that, the statutes shall not take effect until they are duly promulgated ; 
but when once promulgated, they must be immediatoly executed. The Civil 
Code, art. 5, provides: “The laws shall be executed - every part of 
this State, from the moment they shall be promulgated in the manner pre- 
scribed "—du moment ou la promulgation en aura été faite. It seems plain 
then that, the act of 27 March, 1835, which, on the perce A April, 1835, 
was considered promulgated, was in force on that day. A violation, on the 11th 
of April, of a penal law, published on the 10th of April, in the official gazette, 
at the seat of government, would clearly be punishable under that law; for 
every law must be executed from the moment of its promulgation. The mo- 
ment means the very instant; it is the most minute indivisible portion of 
time, 

The law recognizes no fraction of a day. A man born on the Ist day of 
January, is of age to do any legal act on the morning of the last day of Decem- 
ber; i. e. the day preceding the twenty-first anniversary of his birth. 1 BI. 
Com. 463. Salk. 44, 625. Bacon’s Abr. Title ‘Infancy and Age.” Ld. 
Raymond, 281, 480. Where atime is appointed for doing an act, it must be 
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De A®uas doneat that time. If a man bind himself todo a particular thing, if requested, 


v. 
De AgMAs. 


he is not compelled to do it unless the request be made at the appoin time. 
So, in Fitzhugh v. Dennison, where it was stipulated that, at the end of seven 
years, the defendant, if requested, should cause J. D. to be made free of the 
company of Joiners in London, the Chief-Justice said: ‘The end of seven 
years is the last day of the seven years, for there is no fraction of a day, and 
after 12 o’clock at night is after the seven years, for the day is not the end of 
the seven years, but post expirationem. For the beginning and end of a thing 
are parts of athing. So, if a man were born on the 1st February, and lived to 
the 3lst January, twenty-one years after, and makes his willon that day, and 
afterwards dies, the will is good and the devisor of age.’” 2 Lord Raymond, 1096. 

There being then no fraction of a day in law, and the statute of 27th March, 
1835, having been promulgated and putin force and effect on the 11th day of 
April, 1835, that day must be included in the computation of the forty days fol- 
lowing the promulgation of the act. And if the 11th day of April, 1835, on 
which the law went into effect, be so included, the forty days contemplated by the 
statute, ended on the 20th day of May, 1835, at 12 o’clock at night. The 2lst 
day of May was not the end of the forty days, but post expirationem ; for the 
beginning and end of the forty days, are part of the forty days. 

The petition and citation in this case were served on 2ist May, 1835. The 
notice was, therefore, given after the expiration of the term prescribed by law. 

In Landry v. Segond, 15 La. 157, it was held that a wife cannot, under the 
act of 1835, retract her renunciation without notifying the party in whoge favor 
the original act of renunciation was made. That, whenever apparent rights 
exist, and particularly such rights as may become valid and executory after the 
lapse of time, they cannot be destroyed by the act of one of the parties, without 
giving notice to the other party of the fact tending to destroy those rights; that, 
if this was not the case, a creditor might transfer his rights in good faith to 
others, and the law might be made a source of litigation. ‘The court, at the 
same time, intimate that nothing, in the law of 1835, seems to require that the 
notice should be given by asuit. Indeed, it may well be doubted whether the 
plaintiff would have pursued a proper course, even if she had instituted her 
suit within the forty days prescribed by the statute. The property involved in 
the present case, is situated in Iberville; the suit is instituted against the de- 
fendants in New Orleans. Now, suppose the defendants had sold this property 
after the 21st April, 1835, to third persons, who had the title thereto carefully 
examined, and, finding no trace of any retraction of the renunciation in the 
office of the notary, where the renunciation was made, and no notice in relation 
to it in any other public office connected with real estate, had, bond fide, paida 
full price for the property, without any knowledge of the pendency of this suit; 
would not this suit, if considered due notice, and a retraction of plaintiff ’s renun- 
ciation, operate as a fraud on such innocent third persons, and give rise to that 


very — and insecurity of title, which the law of 1835 intended to guard 
against 

The opinion of a majority of the court was pronounced by 

Surpext, J. In my opinion the service of citation was in time. 

“« The time required for prescription is reckoned by days, and not by hours; 
it is only acquired after the last day allowed by law has elapsed.” C. C. 3430. 

Thus, the day ad quem is included ; bat as the article is silent as regards the 
day a quo, we must look to jurisprudence for an answer whether it is to be in- 
cluded or excluded. Whatever difficulty may have existed on this subject in the 
Yoman jurisprudence, it seems well settled in France, that the day a quo is not 
included. Troplong. Pres. v. 2, no. 812, gives the following illustration : “* Ainsi 
donc, supposons qu’une obligation ait été consentie le 31 mars 1804: la pre- 
scription prenant son point de départ le 1 avril, sera acquise le 31 mars 1834 a 
minuit, et le lendemain ler avril, aucune interruption ne sera pas admissible.” 
Rogron commenting on articles 2260 and 2261 of Napoléon Code, which corres- 
pond to the article of our Code above cited, gives the following illustration : 
** Ainsi j’ai acheté le ler novembre 1824, a midi, un fonds d’une personne qui n’en 
est pas propriétaire ; je ne l’aurai prescrit par dix ans que le ler novembre 1834, a 
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minuit. En d’antres termesie jour a ao, c’est-a-dire celui ou le terme com- 
mence, n’est pas compris, mais le jour ad quem, c’est-a-dire celui ou le terme 
expire y estcompris. Dall. An. 1836, II. 164. See also Troplong, Hypothéques, 
vol. 1, § 293, where he comments upon article 2109 of the Napoléon Code, 
requiring the’co-heir, in case of partition, to inscribe his petition in sixty days, 
“4 dater de l’acte de partage.” 

Besides, the language of this statute is peculiar: ‘Shall have the right of 
retracting the said renunciations during only the forty days which will follow the 
promulgation of the present act’? — ‘dans les quarante jours qui suiveront la 
promulgation.” The day of promulgation cannot be said to follow itself, and 
the natural construction of the words, independent of the general jurisprudence 
as to prescription, seems to me to require the exclusion of the day of pro- 
mulgation. 

I think this view is also strongly justified by the analogy of our positive legis- 
lation in matters of contract. The Code, in article 2053, declares that : ** When 
the contract is to do the act ina certain number of days, or in a certain number 
of days after the date of the contract, the day of the contract is not included 
in the number of days to be counted, and the obligor has until sun-set of the 
last day of the number mentioned, for the performance of his contract.” 

I am, therefore, of opinion that, the plea of prescription should be overruled. 

It is, therefore, decreed that, the judgment of the court below be reversed, 
that the plea of prescription be overruled, and that this cause be remanded, with 
leave to defendants to answer in the cause, and for further proceedings according 
to law ; the defendants paying the costs of this appeal. 

Eustis, C. J. and Kine, J., concurred in the foregoing opinion. 

Rost, J., dissenting. It is true, as stated by the plaintiff's counsel, that the 
act of the 25th March, 1835, was not promulgated on the 10th April, next fol- 
lowing. It was only published on that day in the official paper. 

The Ist section of the act approved on the 24th March, 1827, provides that 
all laws enacted by the legislature of this State shall be considered promulgated 
at the place where the seat of government is located. the day after the publica- 
tion of such laws in the gazette authorized to publish the laws of the State. 
As soon as the 10th day of April expired, the act under consideration was pro- 
mulgated and in force, and had it been a penal statute, any offence against it 
after that instant of time would have been punishble under it. The act was in 
force on the 11th of April, and that day must be included in the computation 
of the forty days following the promulgation. 

The argument of counsel assumes that married women have the right of re- 
tracting their renunciations during the forty days which will follow the day of 
the promulgation of the act. But the statute says that, the forty days shall run 
from its promulgation, and we have shown that it was promulgated at the in- 
stant that the 11th"of April commenced. 

It is therefore my opinion, that the judgment heretofore rendered in this 
case, should remain undisturbed. 








West v. His Crepirors. 


Where the demand in one case is made by a party in his own right, and in another as execa- 
tor, the demand not being between the same parties in the same capacity, a judgment ia 
the first case cannot have the force of res j — in the second. 
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The exception rei judicata is stricti juris ; and if there should be any doubt as to the identity 
of the things claimed, or of the persons claiming them, it cannot be maintained. ’ 

In an opposition by one who had been a surety on a custom-house bond, to a tableau of dis- 
tribution presented by the syndics of the principal, the opponent may show by whom a 
judgment rendered on the bond had been paid, notwithstanding a statement in the marshal’s 
return that it had been paid by a different perso. Per Curiam: The statement by the, 
marshal formed no part of the return required by law ; and, if it had'formed a part, could 
not take away the right to prove that the opponent had refunded the amount, or a part of it. 

A surety on a-custem-house bond, who paid its amount to the United States while the Code of 
1808 was in force, became thereby subrogated tu the rights of the United States, against the 
principal, to priority of payment and interest out of the property of the principal. B. 3, 
tit. 3. art. 151. 

Under the Code of 1808; b.3, t. 3, art. 151, subrogation took place of right for the benefit of 
one who,. being himself a-creditor, paid another creditor whose claim was preferable to 
his own. ‘ 

Prescription against the creditors ofan insolvent is suspended by a cessio bonorum. The 
property ceded by the insolvent is the common pledge of his creditors; and that pledge 
continues as long as tliere are assets to be divided. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 


H. D. Ogden, for the appellant. The plea of res judicata cannot be 
supported. ‘The demand pow made is not in the same. capacity as that made in 
the former case. 2 Delvincuurt, note 4'to p. 197. Pothier, Oblig. no. 198. 
5 Poullier, no. 548, 492. 6 Mart, N. S.252. 1 Ann. 31. » Rogron, on Code 
Comm. art..513. Cloutier v. Lecomte, 13 Mart. 481. A sheriff’s or marshal’s 
return may be contradicted. 13 La. 342. 1 New Hamp. Rep. 68. 4 Rand. 
189. Rochellev. Cox, 5 La. 287. Singletonv. Smith, 4 La. 433. Comyn’s 

ig. vol. 7,.p. 2859 verbo Return. 8 La. 423. 
he United States were entitled to priority of payment and interest at the 
rate of six percent per annum. U. Laws, pp. 147, 242, and 630. 5, Peters, 
Fest won indebted Steet before tli {the latter, and Dupl 
est was in to 7 re the ent of the r, an ¢s- 
sis- being at the time a creditor, and paying sleher creditor, whose claim was 
preferable to his, was subrogated of right. €.€. 2157. ©. N. 1250. Rogrop, 
C. C. Expliqué, note to art. 1251. Toul. vol. 4, no. 140. 
G. B. for the syndic, contra, contended that the matter in contest 
was res judicata, citing Hunstock v. His Creditors, 11 La. 571. 


The judgment of the court was pronounced by ; 

Rost, J.* Imthe case of West v. His Creditors, I Annual R. 365, we refused 
to allow Francois Duplessis, Jr., aclaim of $2368, alleged to have been 
paid by him’to the United States for a custom-house bond of the insolvent, 
on which he was one of the sureties. The claim was rejected on the ground 
that the evidence adduced in support of it, if admissible, went to show that the 
payment had been made by the father of the claimant. The funds then in the 
hands of the syndic were ordered to be distributed according to the tableau an- 
nexed to the decree. Other assets of the insolvent having since been received, 
the syndic filed a tableau of distribution in conformity with that decree. Fran- 
gois Duplessis, Jr., m his capacity of testamentary executor of his father, 
opposed the homologation of the tableau, claiming to be paid by priority to the 
other ereditors, the aforesaid sum, with-interest at six per cent per annum since 
it was paid by his father. The attorney of absent creditors filed a plea of res 
judicata, and the syndic otherwise opposed the elaim, and has pleaded preserip- 
tion in this court. The opposition was dismissed, and the executor has 
appealed. 

The plea of res judicata cannot be sustained. Thedemand in this and the 








* Eustis, C. J. did not sit on the trial of nouke ak iggemenenee The opiniew read 
by Rosr, J., was pronounced on the 22 of November, 1847, 
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former case is not between the same parties, in the same capacity. In the first 
case, the epposing crediter claimed in his own right ; he now claims in right of 
his father, whose legal representative he is. The exception of the thing 
adjudged isstrictt juris, and if there should be doubt as to the identity of the 
things claimed, or of the persons claiming them, it cannot be maintained. 5 Tou- 
itlier, no. 492. Cloutier v. Lecomte, 3 Mart. 481. In these cases, there is no 
doubt that the party claiming is not the same. 

On the merits, we are of the opinion that evidence was admissible to show 
by whom the judgment rendered on the custom-house bonds had really been 
paid, notwithstanding the declaration in the marshal’s return that it was satisfied 
by Abner L. Duncan. This declaration was no part of the return required by 
law; and, if it had been, the opponent had the right to prove that his testator 
subsequently refunded one-half of the amount. The evidence satisfactorily 
establishes that fact. The United States were entitled to priority over ordinary 
creditors, and to interest at the rate of six per cent per annum. Duncan, being 
one of the parties to the bond, became subrogated to the rights of the United 
States against West, when he paid the judgment. Cade of 1808, p. 290, 
article 151. 

Francois Duplessis, Jr. subsequently refunded to Duncan the sum now 
claimed, and his right to priority depends upon the relations existing at the time 
between him and West, as creditor and debtor. 

On the 16thof May, 1818, West acknowledged himself indebted to him in 
the sum of $5400, and gave him a mortgage to secure that amount. That debt 
matured on the 16th May, 1819. On the lst February of that year, West had 
applied for a respite, which was subsequently changed into a cessio bonorum. 
Onthe Ist June following, Duplessis, proceeding under a subrogation from a 
creditor who held the first mortgage on the property mortgaged to him, caused 
that property to be sold, and out of the proceeds of the sale satisfied this mort- 
gage, and received $966 25 on his own, thus remaining an ordivary creditor of 
West to the amount of $4433 75, for which sum he was placed on the former 
tableau of distribution. On the 5th November, 1819, when he paid Abner L. 
Duncan the sum claimed, he was an ordinary creditor of West, and Duncan's 
claim, being entitled to priority, was preferable to his. Under the laws then 
in force, subrogation took place of right for the benefit of those who, being them- 
selves creditors, paid another creditor whose claim was preferable to theirs. 
Code of 1808, p. 298, article 151. 

This claim is not barred by prescription. The assets left by an insolvent are 
the common pledge of his creditors. That pledge continues as long as there 
are assets to be divided. 

We are of opinion that the opposition should have been sustained. 

It is, therefore, ordered that, the judgment appealed from be reversed, and 
that the succession of Frangois Duplessis, Sr., recover from the syndic of the 
insotvent, John K. West, the sum of $2368 40, with interest at the rate of six 
per cent per annum, from the 5th of November, 1819, till paid, to be paid by 
priority, and in due course of administration. It is further ordered that, the, 
tableau filed be amended so as to conform with this deeree, and that the costs ia 
both courts be paid out of the assets in the hands of the syndic. 
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Same CasrE—On a RE-HEARING. 


Where there is doubt upon a question of res judicata, the party against whom the plea is set 
up should have the benefit of that doubt. - 

A judgment homologating a tableaa of distribution presented by the syndic of an insolvent, 
and declaring that it shall stand “as the final tableau of distribution of the funds in the 
hands of the syndic,” on which a creditor, who opposed the homologation, was placed as an 
ordinary creditor, cannot be pleaded as res judicata to an opposition by the same creditor, 
to a second tableau, for the distribution of other funds, on which he claimed to be placed as 
a privileged creditor fur the same debt. The homologation has the force of res judicata 
only as to the fands proposed to be distributed by the first tableau. 


Horner, for the absent creditors, prayed for a re-hearing, contending that a 
judgment of homologation, so far as it settles the rank and privilege of the cred- 
itors is final, and must have the authority of the thing adjudged, citing 14 La. 
242, and the cases there quoted. H. D. Ogden, argued on the same side. 


The judgment of the court on the re-hearing was pronounced by 

Suet, J. We adhere to the decree rendered by us at the last Novem- 
ber term. On the former tableau a sum of $18,681 47, a collection upon the 
mexican claim, was distributed. Since that tableau, a further amount has 
come from the same claim into the syndics hands, the distribution of which is 
the subject of the present tableau. Where there is doubt upon a question of 
res judicata, the party against whom the plea is set up should have the bene- 
fit of that doubt. In Lang v. His Creditors, an examination of the record will 
show that the proceeds of moveables upon which the creditor claimed his privi- 
lege on the second tableau, were in the syndic’s hands and expressly figured 
upon the first tableau. It is conceded that the appellant is estopped as to the 
monies in the syndic’s hands, distributed by the first tableau ; but we cannot con- 
sider him as barred by the former decree as to those new monies now proposed 
to be distributed. If we look to the bankrupt law of the United States and of 
England, we find a creditor protected not only to that extent, but even beyond 
it. This is a strong argument to support the equity of the appellants’ preten- 
sions. We are not aware that any express provision of our insolvent laws shut 
out this equity. It is also to be observed that the decree of this court, (1 An. 
365,) uses limited expressions: ‘ It is ordered that the tableau annexed to this 
decree and made in conformity with the principles of this decision, stand as 
the final tableau of distribution of the funds in the hands of the syndic,” &c. 
The amended tableau made by this court distributed the amount of $18,681 47, 
treating that as the fund, 

It is therefore ordered that the decree rendered in this cause by this court on 
the 22d November, 1847, supra, p. 530, remain undisturbed. 

Eustis, C. J. I did not sit in this case, having a small pecuniary interest de- 
pending on the result. A re-hearing has been granted, and the case has been 
re-argued in writing. Rost, J. concurred with my brethren in thinking that the 
decision ought to stand. He being absent, I represent his opinion, and concur in 
that of the other judges, under the reservation of my own. I adopt this 
clause because the parties have a right to have the case terminated, which has 
been for a long time litigated, and the subject has been thoroughly investigated 
and discussed, and it is not probable that any advantage would be attained by 
further delay, 
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Ross v. Ross et al. 


The incapacities created by arts. 1139, 1784, of the Civil Code, endure as long as the relations 
between the parties from which they result, but nolonger. If the contract by whicha 
curator, administrator, &c. acquires the property previously committed to his charge neces- 
sarily terminates the previously existing relation between him and his vendor, it may be 
voidable on other grounds, but it does not come within the prohibition of arts. 1139, 1784- 
Thus ‘the sale by an heir to the executor of his hereditary rights, necessarily implies a 
deliberate intention that the relation should cease, so far as his rights are concerned. 

Inadequacy of price is either lesion or evidence of fraud. If lesion, the action to annul is 
barred by four years. If taken as evidence of fraud, the action is limited to ten years from 
the discovery of the fraud; and, in the absence of other evidence, the period of prescrip, 
tion must commence from the date of the sale. 

The nullity established by art. 1784 of the Civil Code is relative only. and introduced excla- 
sively in the interest of the owners of the property, of which that article forbids the sale- 

One who has the right to attack an onerous contract which the law declares nall for 
his private benefit, makes it valid and obligatory on him by his ratification, express or im- 
plied, or, in default of ratification, by his voluntary execution subsequeatly to the period 
at which the allegation could have been validly confirmed or ratified. This rule admits of 
no exception Every nullity which may be thus ratified is prescribed by ten years under 
art. 2218 of the Civil Code. The only class of nullities to which this prescription is inap, 
plicable, are those resting on motives of public order or utility, or taking their source in the 
respect due to morals; and, even in such cases, if this contract ceases to be illicit, it is 
from that time susceptible of ratification, and the prescription of ten years applies to it. 


PPEAL from the Second District Courtof New Orleans, Canon, J. The 
facts of this case are stated in the opinion of the court. 


T. H. Lewis, for the plaintiff. 1. The sales in 1835 and 1839, were made 
by persons of full age, fairly, with full knowledge of all the facts, and for the 
purpuse of realizing, by the vendors, their shares of property held in common 
with their brothers; and amount, as to them, to a partition of their interests 
and shares in the property of the estate of William Ross, deceased, which 
partition they had a perfect right to make in any manner they chose to adopt. 
C. C. arts. 1245. 2420, 2424. 2. In the sale of Robert Ross’ share, there is 
no ground for a plea of lesion ; and in that of John Ross, if lesion ever existed, 
the right to complain of it is prescribed by four, five, and ten years. C.C, 
1870, 3507, 3442. 3. lf the fact of James Ross having been executor of the 
deceased, ever formed a ground for setting aside these sales, the right to set up 
that cause of nullity is prescribed by two years, by the act of 20th March, 
1840. Session Acts, p. 123, § 1, 2,3, 4. Seealso Acts of 1814, p. 30, § 1, 2. 
4. A sale made by one heir to his co-heir of his share in a succession, is not 
subject to rescision on account of lesion, unless fraud be alleged and proved, 
which is not done here. C. C. 1442, 1443, 1444. 5. Defendant’s counsel 
relies on the case of Michoud et al. v. Girod et al., 4 Howard, 503. I distin- 
guish that case from this, in several particulars. Ist. That decision is merely 
based on the ground that there was actual fraud and concealment practised by 
the executor on his co-heirs, who reside in Europe and he in this country. In 
our case there is no pretence of actual fraud or concealment ; and all the parties 
lived together and knew all the facts equally well. 2d. The prescription pro- 
vided by the act of 1840, was not pleaded, nor decided upon by the court, in 
that case. 3d. That case was decided upon the principles of limitation, acted 
on by courts of Chancery in England, and in those States of the Union where 
the common law prevails; and those principles, being very different from our 
prescription laws, our courts, in cases over which the United States Supreme 
Court has no jurisdiction, are not, and ought not to be, bound by them; but 
should decide upon our own laws. 4th. In that case the executor was, in faet, 
though not in form, both vendor and vendee—our case is very different. 
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Bonjford, for the appellants. Articles 1139, 1784 of the Civil Code formally 
prohibit a person adwinistering a succession, from —— any portion of the 
estate committed to his charge. The parties, it is answered, were of full age ; 
they were legally capable of contracting with each other; as heirs they might 
have taken the estate out of the court of Probates, or have partitioned it extra- 
judicially ; and, being competent to do this, each of the heirs was competent to 
sell to his co-heir. e incapacity of an administrator under article 1784, re- 
sults from the subject matter of his contract; not, as the abeve position as- 
sumes, from the persons of the contracting parties. As to all other matters, 
the parties may be perfectly competent to contract with each other to any 
extent, the incapacity being determined not from any ability or disability of the 
parties, but entirely and exclusively from the consideration of the thing or 
property which is the object of their contract. 

ot less unsound is the idea that, as the estate might have been taken out of 
the Probate Court, therefore thesale is valid. Had the relation of the execu- 
tor to the estate been closed by a final settlement of his accounts, and the suc- 
cession delivered over to the heirs, it is true they, or any of them, might have 
sold their property to him, as weil as to other person. But this relation of 
the plaintiff to the estate was existing at the time of the sale as it exists now, 
uad so long as that relation subsisted, sv Jong did and does the incapacity to 
purchase continue. 

The roman law contains the prohibition oa all persons in an administrative or 
fiduciary situation, to make acquisition of the property which is the subject of 
their trust. Tutor rem pupilli emere non potest. [demque porrigendum est ad 
similia ; id est, curatores, procuratores et qui aliena pegotia gerunt. Pandects of 
Pothier, 1. 18, xxii. The commentators make the reason of the rule to consist in 
this, that it is not expedient to expose one in a fiduciary position, to the tempta- 
tion even of abusing his trust. The english and american courts of Equity 
have adopted, in its full extent, the rule of the roman jaw, and we have it laid 
down by them in its most general and laconic form, that ‘a trustee can never be 
a purchaser.” In Davouev. Fanning, 2 Johns. Ch. Rep. 225, Chancellor 
Kent went into an elaborate investigation of the rule and of all the authorities in 
which it was applied. His masterly reasoning places beyond question the sound- 
ness of the policy of maintaining the restriction with the greatest rigor. The 
french Jaw containsa similar provision, applicable, according to Boilleux, to pub- 
lic as well as to private sales. C.N. 1596. Boilleux, Commentaires, vol. 3, p. 
210. In this , before the Civil Code, the same rulo existed as derived 
from the spanish law. It waa the subject of discussion in the ease of Harrod 
et al, v. is’ heirs, 11 M. R. 297. Judge Porter, in delivering the opinion 
of the court, remarks: ‘“ The reason for introducing this principle into our juris 
prudence is obvious, and its reasons manifest. It was to prevent men from be- 
ing led into temptation ; that they might not be placed in a position where their 

vate interests and their duties to others were at variance; the law presum- 
ing that in such case the Jatter would be sacrificed. But the whole doctrine 
upon this subject underwent a careful examination before the Supreme Court — 
of the United States, in a case that came beforethem from this State, Michoud 
v, Girod, 4 How. 503, and there the rule was affirmed as prevailing in this 
State, that in no case can en executor acquire by purchase the interest of the 
heir. Such a purchase is an absolute nullity ; not voidabje only, but void. 

An effort has been made to limit the application of the rule to public sales 
provoked by an executor or curator. In fhe face of the mass of authorities to 
the contrary, such a proposition will hardly be renewed. The reverse is nearer 
the truth : for in those cases where the rule has been relaxed, it has been done 
on the ground that the purchase was at public sale. And this the roman law 
pete. as may be seen by referring to Pothier’s Pandectes, vol. 6, p. 540. 

rivate purchasers are more perticularly within the evil avoided by the prohibi- 
tion, and to guard against them was the prohibition more evidently framed. 
The defendant has averred that the act of sale was in frand of his rights. Such 
an averment, however, was not nec for his case. It is the incapacity of 
the executor to purchase, and not the irjury done to the defendant, which ren- 
ders the sale void. Inthe lang of Judge Porter, in the case cited above, 
from 11 Martin, the purchase may have been advantageous to the seller, yet as 
it is in contravention to a prohibitory law, it is void. In Munroe v. Allair, 2 
Caines’ Cases in Error, 183, the question arose on demurrer to the bill, and the 
demurrer was sustained, 
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It was attempted in the court below to bring this case within the provisions of 
the act of 1840, allowing executors, curators and others, in certain cases, to 
become purchasers at the sale of the succession property, and confirming pre- 
vious purchases, unless suits were instituted within two years from the 
of the act. That act, in its preamble, does not purport to repeal, but simply to 
construe, articles 1139, 1784. The plaintiff’s interpretation would repeal them, 
if the act allows the persons therein mentioned to purchase at the sale of the 
succession property. What sale ismeant here? Clearly none other than the 
public sale which takes place in the regular administration of the succession ; 
and this is more apparent from the extension whieh this act has received by the 
actof 1841, applying it to tutors. It will hardly be urged that the private pur- 
chase by the tutor, of the interest of his ward, is allowed under the act of 1240; 
and yet that act extended the same rights to tutors as are enjoyed by executors 
and others under the act of 1840. The evident intention of the legislature was, 
to relax the rule only so far as to permit the executors and others in certain 
cases to bid on the property and become the purchaser, at public sale, there- 
by giving them the same privilege as existed in the roman law, but surely not 
intending, in opposition to the experience and policy of every civilized country, 
to open the door to the many evils which an abrogation of the prohibition of 
articles 1139 and 1784 would inevitably produce. 


The judgment of the court was pronounced by 

Rost, J. The plaintiff, being the testamentary executer of his father, 
William Ross, represents that the testator left at his death five children, 
George, John, Robert, Ann, and himself, each of whom inherited one-fifth of 
his succession ; that Ann subsequently died intestate and without issue, leaving 
her brothers her heirs, each for one undivided fourth. He further alleges that 
he purchased the share of John Ross, on the 20th of June, 1835, and that the 
share of Robert Ross, now deceased, was purchased by him and George, he, the 
plaintiff, having paid $1,400, and George $600, of the purchase money. He 
avers that, in consequenee of his purchase, John’s share in the succession is 
limited to the fourth of the share of Ann, and claims that the remainder be di- 
vided in the proportion of five-eighths to himself and three-eighths to George. 
To this petition praying for a partition of the suceession, John Ross answered, 
that the pretended sale under which the plaintiff claims his share in the sucees- 
sion was a complete and absolute nullity ; that the plaintiff was legally incapable 
of acquiring by purchase the defendants’ interest in the succession ; that the 
sale was made in fraud of his rights, and that the price was inadequate and dis- 
proportioned to the value of the thing sok. He further averred that, by rea- 
son of his incapacity to purchase, he has ne title to the share of Robert. George 
Ross, the other defendant, filed a general denial, admitted the heirship, and 
joined in the prayer for a partition. The court below rendered judgment ac- 
cording to the prayer of the petition, and the defendants appealed. 

In the ease of Michoud et al. v. Girod et al., on which the defendants main- 
ly rely, the Supreme Court of the United States remarked: “ We scarcely 
need add that a purchase by a trustee of his cestui que trust, sui juris, provided it 
is deliberately agreed or understood between them that the relation shall be 
considered as dissolved, and there is a clear contract, ascertained to be such after 
a@ jealous and scrupulous examination of all the cireumstances ; and it is clear 
that the cestui que trust intended that the trustee should buy,and there is no fraud, 
no concealment, and no advantage taken by the trustee of information acquired 
by him as trustee, will be sustained in a court of equity.” 4 Howard, 556. This 
rule of equity jurisprudence harmonizes with the dispositions of our Code. 
The incapacity created by arts. 1139, 1784, endures as long as the relation of 
trustee and cestui que trust, and no longer. If the contract by which the trustee 
acquires the property previously committed to his charge, necessarily terminates 
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that relation, it may be voidable on other grounds, but it does not come within 
the prohibition. 

The sale by two of the heirs, in this case, of their hereditary rights, necessa- 
rily implies the deliberate intention on the part of the vendors that the relation 
of trustee and cestui que trust should cease, so far as their shares went. There 
is a clear contract made by persons capable of contracting, and who intended 
that the trustee should buy. 

Fraud and concealment are alleged, but no evidence whatever has been ad- 
duced in support of the allegation. It is contended that, in the sale of John 
Ross, concealment and fraud are proved by the inadequacy of the price. 
The evidence of this fact is very loose and unsatisfactory. But if it was the 
reverse, the plaintiff has pleaded the prescriptions of four and ten years ; and 
we are of opinion that one of the two pleas must avail him. Civil Code, arts. 
1870, 2218. 

Inadequacy of price is either lesion or evidence of fraud. If it is lesion, the 
action is barred by four years. If taken as evidence of fraud, the action is 
limited to ten years from the discovery of the fraud, which, in a case like this, 
must, for want of better evidence, be taken to be the date of the sale. The 
prohibition found in art. 1784 of the Civil Code, on which the defendants rely, 
is analogous to that found in art. 1596 of the Code Napoléon. The nullity 
which this last article establishes is held by french commentators and courts of 
justice to be merely relative, and introduced exclusively in the interest of the 
owners of the property of which that article forbids the sale. Rogron, Code 
Civil, on art. 1596. 3 Delvincourt, p. 66, 126, notes. 

It is a rule that admits of no exception that, every man who has the right to 
attack an onerous contract which the law declares null for his private benefit, 
makes it valid and obligatory upon him by his ratification, express or implied, 
or, in default of ratification, by his voluntary execution of it subsequently to the 
period at which the obligation could have been validly confirmed or ratified. 
The sale made, without the formalities of law, by the tutor, of the immovables 
belonging to his ward, is considered in law asan absolute nullity; and yet the 
minor may ratify it, expressly or tacitly. L. 10, ff. De Rebus Eorum. Toullier, 
vol. 7, nos. 594, 595, 596; vol. 8, nos. 517, 518. Every nullity which may 
thus be ratified, is held by the french courts to be prescribed by ten years, un- 
der art. 1304 of the Napoléon Code; which is word for word the same as art. 
2218 of our Code. This has been’ the jurisprudence of France ever since 
the ordinance of Louis XII, passed in 1510, for the purpose, as is therein stat- 
ed, que les domaines et propriétés des choses ne soient incertaines et sans streté, 
és mains des possesseurs dicelles, si longuement qu’ils Vont été ci-devant. 
Francis I, in an ordinance passed in 1535, re-enacted this disposition, and gave 


" the same reasons for its necessity. The Code Napoléon, says Toullier, has 


sanctioned the disposition of this ancient legislation ; it does not distinguish 
whether the nullity is absolute or relative, or the causes in which it originates, 
but fixes in all cases the duration of the actions of nullity and rescission to ten 
years, in order to insure the stability of transactions and the peace of families. 
7 Toullier, no. 599. 

The only class of nullities to which this prescription is considered in France 
as inapplicable, are those resting on motives of public order or utility, or taking 
their source in the respect due to morals ; and, even in those cases, if the con. 
tract ceases to be illicit, it is from that time susceptible of ratification, and the 
prescription of ten years is applicable to it. ‘We must presume that our 
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law-givers in adopting this disposition of the law of France, intended that it 
should receive here the application it has received there during the last three 
centuries. It has been thus uniformly understood heretofore, and nothing 
would authorize us to change in that respect the jurisprudence of the State. 
The defendants have generally denied the allegations of the plaintiff, and the 
correctness of hisaecount. The sale from Robert to him and George, states 
them to have been joint and equal purchasers. But the account presented dis- 
tributes this share as if $1,400 of the price had been paid by the plaintiff, and 


$600 only by George. There is no evidence in the record to justify that dis- 
tribution. 


ees 


Same Case—On An APPLICATION For A ItE-HEARING. 


Bonford,'for a re-hearing. The judgment of the court in this case, so 
far as it concerns the rights of John Ross, is based upon the prescription of ter 
years, pleaded, for the first time, by the plaintiff in thiscourt. Petitioner sub- 
mits that the Supreme Court is incompetent to pass, in the first instance, on any 
issuable plea. The constitution limiting its jurisdiction exclusively to cases 
and questions presented by way of appeal from an inferior tribunal. Whether 
or not a right or obligation is extinguished by prescription is a mixed question of 
law and fact,to be tried and determined upon pleadings and issues properly made 
up between the parties. If this issue be for the first time tendered to the op- 
posite party, when the case is in the Supreme Court, no other action can be 
had than to remand the case for farther action to the inferior court. 

It is assumed by your petitioner that, without the intervention of the plea of 
— he would have been entitied to have had the sales to the plaintiff 
annulled. 

The court lays much stress upon that portion of the opinion of the United 
States Supreme Court, in the case of Michoud v. Girod, in which it is intimated 
that a case might possibly present itself, in which a sale, by a cestui que trust to 
his trustee, might be sustained by a courtof Equity. Although the court there 
puts the case as an extreme one, it is still difficult to reconcile this portion of 
their opinion with the absolute and unqualified declaration of the incapacity of 
trustees to purchase, as set forth in other portions of that document. It is to 
be observed that the cases quoted imeupport of the modification of the rule, are 
all english cases, which were carefully and a, reviewed by Chancellor 
Kent in the case of Davoue v. Fanning, 2 John. Chan. Rep. 254, who did not 
hesitate to express his disapproval of them, «and to insist on the absolute and 
unqualified character of the incapacity. But a very wide distinction is to be 
observed between the present case and that of Michoud v. Girod, in so far as 
the reasoning of the Supreme Court, just referred to, can be held applicable. 
It must not be forgotten that in the Girod case, the court was sitting as a court 
of Equity ; that it was administering relief according to the rules of equity 
proceedings, and according to the maxims and principles prevalent in courts of 
Equity. They were considering the extent of the general maxim, created by 
the english Equity courts, that a trustee can never become a purchaser. They 
were not, in that branch of their opinion, quoted by the court in the present 
case, passing upon the effect to be given to an absolute, stringent statutory pro- 
vision. Neither at common law, nor by statute in England, did the incapacity 
in question exist. It was created by the court of Equity, and the Supreme 
Court of the United States, in examining the doctrine of the eases upon this 
subject, took occasion to quote, with approval, the modification which the english 
courts had thought proper to make. Equity courts administer relief according 
to the circumstances of the particular case : and although, where the law deter- 
mines the right of the parties, they are bound equally with courts of law to fol- 
low and observe the law, yet where they are applying principles and maxims 
which have been created by their own tribunals, they will never consider these 
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of so unbending a character, but that they shall be made to yield to the peculiar 
circumstances of a case not within the mischiefs designed to be guarded against 
by the rule. The third chapter of Story’s work on Equity Jurisprudence, 
contains numerous instances. 

But in the present case no such discretion can be assumed. The incapacity, 
if it exist at all, is of positive legislative enactment. The law has made no 
exception, and the courts can create nove. On this subject the 19th article of 
the Civil Code may be invoked: ** When, to prevent fraud or from any other 
motive of public good, the law declares certain acts void, its provisions are not 
to be dispensed with on the ground that the particular act in question has been 

roved not to be fraudulent, or not to be contrary to the public good.” If the 

w has declared that an executor shall not purchase apy portion of the estate 
committed to his charge, it is not in the power of the tribunals to declare, in 
any given case, that such a purchase is valid, because not within the mischief 
which occasioned the rule. 

The grounds of public policy on which this incapacity is created, are appa- 
rent. hen article 1596 of the Napoléon Code was presented for examina- 
tion, we find reasons of public policy most prominently brought forward to jus- 
tify its adoption. Thus: * Les raisons de sfreté et d’honnéteté publiques qui 
motivent ces défenses sont trop evidentes pour qu'il soit nécessaire de les de- 
velopper.” Poncelet, Motifs du Code Civil, tome 1, p. 592. And Mr. Porta- 
lis: ** Il convient d’ecarter d’eux jusqu’au soupcon qu’ils ont abusé de leur 
autorité ou de-leur ministére.” Locré, Code Civil, a Particle 1596, p. 134. 
Troplong, in deciding that the offending party cannot avail himself of the arti- 
cle in question, says: ** Lesincapablés dont il vient d'étre question, ne serait 
pas fondés a s’en prévaloir eux-mémes. Leur propre délit ne saurait étre une 
raison de Jes affranchir de leurs obligations.” Duranton is to the same effect. 

The court rely principally upon Toullier, vol. 7, no. 599, and upon Rogron, in 
coming to the conclusion that the nullity is cured by the prescription of ten 
— Toullier’s views upon the subject of nullities, and of the prescription 

y which they are affected, seem to be peculiar. It iscertain that they are not 
assented to by the more modern commentators. Troplong makes an able re- 
ply to the doctrine of the articles of Toullier, quoted by the court, in which he 

sustained by the opinion of Duranton. See Troplong, Vente, no. 249. Du- 
ranton, vol. 12, nos. 523,524. Rogron, as cited by the court, simply decides 
that the nullities mentioned in articles 1596 and 1597, are relative with 
respectto the persons who can take advantage of them. But, as conclusive 
evidence that the question of prescription is not affected by this, we find Trop- 
long giving as an instance in which prescription is not pleadable, the case of an 
attorney mney a litigious right. Troplong, Prescription, no. 905. The 
case being one of those prohibited by art. 1597, and the nullity, as determined 
by Rogron, being of precisely the same character as that declared in art. 1596. 

The jurisprudence of this State has been settled by a series of decisions, 
determining the character of the nullity of a purchase made by an execntor. 
Since the case of Harrod v. Norris, 11 Mart. 298, the Supreme Court has had 
occasion more than once to apply the doctrines therein declared. In the” case - 
of Macarty v. Bond's administrator, 9 La. 351, the court insists that where au 
executor ——— to purchase, his incapacity is such that the contract of sale 
cannot exist. The nullity is of so radical a character, that it destroys the con- 
tract in its very inveption. So in Scott, Executrix v. Goton’s Executor, 14 
La. 123, it is pop declared that the nullity is absolute. The court de- 
clares that it is of no consequence to examine, whether or not injury has been 
occasioned to the parties for whose benefit the property isadministered. The 
prohibition to purchase being ubsolute, the incapacity is equally so. 

In this case, the relation of the plaintiff to John Ross, as executor to their 
father’s estate, still exists. The petition itself of the plaintiff shows that this 
relation still exists. 

The opinion of the court was pronounced by 

Kine, J. The judgment of the District Court is reversed, and the case re- 


manded for a new trial; the appellees paying the costs of this appeal. 
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Tue Mecuanics aNp Trapers Bank v. LasBicHE et al. 


The omission of a person elected to the office of sheriff to give bond within twenty days from 
the date of his commission, as required by the stat. of 20 April, 1847, does not, ipso facto, 
operate a forfeiture of the office. If abond be subsequently executed, he will be thereaf- 
ter competent to execute process. 

The omission by a sheriff to give a bond as collector of taxes, does not, per se, affect bis capa- 
city as to the execution of judicial process. 


PPEAL from the District Court of St. Landry, Overton, J. Swayze, 
for the plaintifis. W. B. Lewis, for the appellant, Labiche, cited La. Dig. 
p. 48, 8. 259; p. 49, ss. 261, 263, 264; p, 51, ss. 269, 276; also, ss. 273, 274, 
282. Const. arts. 83, 142. Acts of 1847, p. 108; of 1848, p. 85. Linton, ap- 
peared for the sheriff. The judgment of the court was pronounced by 
Supeui., J. The return of citation states a service upon the defendant as 
made on the 28th April 1848, and is signed Harrison Rogers, sheriff. Labiche 
filed an exception in which he declined to answer, because no citation had been 
legally served upon him. He pleaded that Rogers, who assumed to act as 
sheriff of the parish of St. Landry, was not such sheriff, and had no authority 
to act as such, because he had not furnished his official bond with sureties, as by 
law required, within twenty days from the date of his commission; that such 
failure vacated the office ; and that no subsequent enactment extending the peri- 
od for furnishing an official bond, could cure the forfeiture of office created by 
the omission. By a further plea it was alleged that, he had not given any bond 
as collector of taxes. 
Rogers was elected under the constitution of 1845. His commission bears 





*Rost, J., was not present during this term. 
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date in November, 1847, and was received by him in December following. He 
executed his official bond on the 10th April, 1848, and took the oath on the 15th 
April, 1848. No bond has been given by him for the faithful collection of 
taxes. 

Statutes enacted prior to the adoption of the present constitution have been 
cited by the defendant’s counsel. Were those statutes applicable to the pre- 
sent enquiry, we would not be prepared to assent to the conclusions deduced 
from them by counsel. But, in‘our opinion, the subject is embraced and is con- 
trolled by the statutes of 1847 and 1848, enacted under the existing constitution 
in furtherance of the organization of the new system of government establish- 
ed by it. 

The 83d article of the constitution ordains the election of sheriffs by the 
peopie. The act of April 20, 1848, provides that the public officers compre- 
hended in its terms, shall execute their official bonds before the recorder Xc., 
within twenty days from the date of their commissions, and before entering 
upon their duties. We find nothing ip this language, nor in any other pro- 
vision of this statute, which would justify us in holding that the omission of a 
sheriff to furnish his bond within the twenty days, ipso facto, operates a for- 
feiture. What power or remedy might in such case be exercised by the gov- 
ernor, or other department of the government, it is unnecessary to consider. 
No action has been taken by the governor, or other constituted authority. The 
State has claimed no forfeiture. We are clearly of opinion that, Rogers, a du- 
ly elected officer, did not cease, by the mere lapse of the twenty days to be 
clothed with such inchoate capacity as was conferred by his election and com- 
mission ; and that when he gave his official bond on the 10th, and took his offi- 


, cial oath on the 15th, April, 1848, he was competent to execute thereafter the 


process of the court. 

We can still less entertain any difficulty upon this subject when we consider 
the statute of March 16, 1848, (Acts p. 85,) which gave an extension of thirty 
days to those sheriffs and tax collectors, ‘* who have been already elected, and 
who have been unable to give bond under the existing laws.” This statute isa 
clear legislative recognition of the interpretation we have ziven of the prior 
law. For if the office had become by the omission, ipso facto, vacant, it would 
have been an unconstitutional usurpation of power on the part of the legisla- 
ture to clothe an individual with an office, which, under the constitution, could. 
only be conferred by the popular suffrage. The unconstitutionality of a jaw, 
enacted as it is by the immediate representatives of the people, is not to be 
jightly pronounced. The conflict between the constitution and the law should 
be clear. We do not seé any such inéompatibility in the present case. 

We are also of opinion that, the omission to furnish a bond as tax collector 
did not, per se, affect the capacity of the sheriff, with regard to the execution of 
judicial process, Judgment affirmed. 


Crow v. WALSH et al. 


A surety on a twelve-months’ bond does not, by paying it, become subrogated to an equiva 
lent portion of the judgment under which the property for which the bond was given was 


adjadicated. He is subrogated only to the rights of the creditor of the bond, acquiring ne 
interest in the judgment, 
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PPEAL from the District Court of St. Martin, Overton, J. Crow, appel- 
lant, pro se, contended that,by payment of the twelve-months’ bond he 
became subrogated to the rights of the judgment creditor. C. C. 2102, 2157. 
8 Mart. 706. 1 La. 401. 6 La. 63, 474. 11 La. 50. Lewis, on the same 
side. Magill, for the defendants. ‘The judgment of the court was pro- 
nounced by 

Eustis, C.J. In this case the plaintiff, who was the surety on a twelve- 
months’ bond, endeavors to avail himself of the original judgment under which 
the property was sold, for which the bond was given, on the ground of Lis be- 
ing subrogated to the right of the original plaintiff in the suit. 

We have had occasion to examine the question as to the extent of the subro- 
gation of sureties in such cases, which we consider as settled by our previous 
decisions. T'rent v. Calderwood, 2 An. 942. Tardy v. Allen, ante ‘p.~ 66, 
Old v. Chambliss, ante p. 205. Judgment affirmed. 


Sotier v. Movron. 


An action on a contract made with an association must be brought in the name of all the in- 
dividuals composing it. if unincorporated, (C. C. 437); if incorporated, in its corporate name, 
C.C. 423. No recovery can be had in an action on such a coatract by the president of the 
association, where the prayer is for a jadgment in his favor individually. 


PPEAL from the District Court of Lafayette, Overton, J. Brent, for the 
plaintiff. C. H. Mouton, for the appellant. The judgment of the cuurt 
was pronounced by 

Suet, J. The plaintiff alleges that the defendant engaged him to instruct 
his two sons in various brances of learning. which he did and caused to be done; 
that the defendant thus became indebted to him in the sum of $1,600, of which 
a part has been received, and the balance of $362 37 is still due; for which 
plaintiff prayed judgment in his individual favor. In an amended petition the 
plaintiff alleges that, the defendant’s children were under his charge, and taught 
at the college of St. Charles, the direction and management of which was un- 
der his control, as president. He prayed for judgment as in his original pe- 
tition. The defendant pleaded the general issue. He also specially denied 
that he had employed the plaintiff to instruct his children, alleging that he had 
sent his children “to St. Charles College, an institution under the direction of 
' Jesuits,” and that he had paid whatever he owed to said college. A judgment 
was rendered in favor of Soller individually, against the defendant, for $200 ; 
and the defendant has appealed. 

At the trial of the cause it appeared that the St. Charles College was an in- 
stitution conducted by Jesuits. It had a president, treasurer, and other officers. 
At the time when the sons of the defendant were received there, another per- 
son was pesident ; subsequently, and shortly before his children left the college, 
the plaintiff acted as president. The nature of the association does not fully 
appear; but it is clear, under the evidence, that an association, and not the 
plaintiff, was the proprietor of the college. It is not proved that the plaintiff 
personally had any pecuniary interest in its affairs. 

It is evident that no contract was made with the plaintiff in his ipdividual ca- 
pacity, and that he is not individually the creditor of the defendant. ‘The con- 
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tract was with an association. If the association was an uuincorporated one, the 
suit should have been brought in the name of all the individuals composing it ; 
if incorporated, in the corporate name. The plaivtiff has shown vo indebted- 
ness to himself, nor any right to sue and recover individually, See Civil Code, 
arts. 423, 437. 

The judgment in the court below is reversed, and judgment is rendered for 
defendant as in case of non-suit, with costs in both courts. 





De Buane v. DumarrtTarairt. 


The owner of an undivided third interest in certain real estate, having mortgaged it to plain- 
tiff, by an act duly recorded, subsequently sold his third to the owner ofthe other two thirds. 
Acreditor of the latter, who subsequently obtained a jadgment against him, seized the 
whole property under execution, and sold it for a price less than the mortgage upon the 
one-third, and the whole price was paid to the judgment creditor. The first mortgagee was 
not a party to these proceedings. In an action by him against the purchaser as third pos- 
sessor: Held, that plaintiff's mortgage-rights are protected by arts. 683, 684 of the Code; 
and that, ander art. 709, he is entitled to an hypothecary action against the purchaser at 
the judicial sale, as a third possessor who has taken subject to the mortgage. 


PPEAL from the District Court of St. Martin, Overton, J. Magill and 
Olivier, for the plaintiff, cited C. P. 709, 684. 1An.32. 2 An. 119. 


E. Simon, for the appellant. This is an action of mortgage, in which the 
plaintiff prays that the defendant, who is the owner and in possession of a cer- 
tain town lot and brick builjing erected thereon, alleged to be- mortgaged for 
one-third thereof, as security for the payment of a sum due him by two indivi- 
duals, be condemned to pay him said sum, and that the property be seized and 
sold to satisfy his demand. The mortgage on which this suit was brought, was 
executed on the 17th March, 1840, by two partners of two distinct commercial 
firms, each upon his undivided and indivisible portion, to wit: Pierre Gary, of 
the firm of Gary & Fournet, upon his two-ninths, and J. 8. Derbés, of the 
house of Derbés, ye § Co.,upon one-ninth. A short time after- 
wards the property was acquired, in toto, by Derbés, Delahoussaye & Co., who 
continued to own it, until it was sold by the sheriff at the suit of one of the 
creditors of the firm. On the 6th of November, 1840, Waterston, Pray & Co., 
creditors of Derbés, Delahoussaye & Co., obtained a j ent against said firm, 
which was duly recorded on the 11th of the same The debt wac con- 
tracted by the firm, in August, 1839; the judicial mortgage of Waterston § Co., 
extended over the whole and entire property, and, though indivisible by law, 
was the first in rank for two-thirds of the property, also indivisible by its nature. 
The property thus mortgaged could never, owing to the state of indivisibility, be 
divided butby a sale thereof; and acco: ly, as there was no occasion to cause 
it to be sold in order to divide its between the co-proprietors, it was at 
once seized by the sheriff on the execution that issued on their twelve months’ 
bond, and sold integrally to the defendants, who, not aware of the existence of 
the plaintiff ’s mortgage, paid the whole price to the sheriff, who paid it over to 
the seizing creditors, as no opposition was made to his disposing of it according 
to the writ, which he was bound to return. The mortgage-right of the 
plaintiff was, by the effect of the sale, transferred from the property to its pro- 
ceeds, which became subject to be divided between the creditors entitled thereto; 
and that, therefore, said property could not be sold, and was not sold subject to 
any mortgage; otherwise it could never have been sold. Under its peculiar 
circumstances, this case presents a question which is not without importance : 
Can a mortgage creditor of any one of the partners of a firm, or of any one of 
several co-partners, prevent the sale of the whole undivided and indivisible pro- 
perty owned in common by his debtor or by others, when his right extends 
only over the mortgagor's undivided and indivisible portion, and when such sale 
is to be made either at the suit of a mortgage creditor of the firm whose right 
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extends over the whole, though inferior in rank as toa certain portion thereof, 
or for the purpose of making a division thereof between the co-proprietors? 
Is not such private creditor’s mortgage, by the effect of the forced sale of the 
property, transferred from the thing to its proceeds-im the hands of the sheriff ? 
And. if he fails to enforce his rights by means of a third opposition, can he be 
allowed to proceed subsequently against the property, in the hands of the pur- 
chaser and third possessor therecf ? 

I admit that, in ordinary cases of the seizure and sale of property subject to 
any mortgage or privilege higher in rank on the whole than that of the seizing 
creditor, such property must be sold subject to such mortgage or privilege (C. 
C. arts. 679, 683, 706) ; that, therefore, the previous mortgagee’s right upon 
the property continues to exist; and that, if the price offe or it is not suffi- 
cient to discharge the anterior mortgages, there cannot be any sale. C. C. art. 
684. I admit also that the purchaser of such property at sheriff's sale, becomes, 
in case of his not discharging the previous mortgages, subject to be acted against 
as athird possessor. C. C. art. 709. But I contend that those rules do not, 
and cannot, apply to the rights of the parties to this controversy ; that, under 
its peculiar circumstances of indivision and indivisibility, the plaintiff's remedy 
was by third opposition on the proceeds whilst in the hands of the sheriff, and 
that, he cannot exercise any recourse against the property in the hands of th 
defendant. ' 

It isa well known principle that, a mortgage is in its nature indivisible, and 
prevails over all the immovables subjected to it, and over each and every portion. 
C. C. art. 3249. So here. the mortgage of the seizing creditors could not be 
divided ; they had the right, and were even bound, to enforce it over the whole 
property, as they clearly could not seize and sell any undivided or indivisible por- 
tion thereof. Still, however, their judicial mortgage was indisputable, and first 
in rank on two-thirds of the property seized ; and it is obvious that, as they could 
not legally and properly limit their seizure to that proportion, as they could not 
divide their mortgage, it was iwpossible to proceed in any other manner but by 
selling the whole, though their right may have been, as to one-third of the pro- 
perty, inferior to that of the plaintiff. The mortgagees were in a state of 
indivision ; neither could act separately without putting the property integrally 
under the hammer of the sheriff; the thing mortgaged was also indivisible—a 
house and lot (C. C. art. 2194), and was, in its state of indivisibility, subject to 
the exercise of the mortgage-right of the seizing creditors. 

How then could the rule pointed ~~ art. 684 of the Code of Practice, be 
applicable? Or, how can it be pretended that the property is yet, in the hands 
of the defendant. subject to the plaintiff’s mortgage? The amount due tothe 
plaintiff could form no part of the price. beyond, perhaps, the one-third thereof, 
and the defendant purchased the entire property. The debt secured by 
plaintiff ’s mortgage was too large in proportion to the real value of the entire 
property, to expect that one-third of the price given for the whole would be 
sufficient to satisfy said plaintiff’s claim, and yet it is insisted that, according to 
art: 684, there was no sale. Nosale of what? Was it of the entire property 
or of one-third thereof? This cannot be pretended with respect to the whole, 
for it is clear the plaintiff’s right does not extend beyond one-third of the pro- 
perty, and the seizing creditors were the first in rank for the other two-thirds ; 
nor can it be so with regard to the undivided portion subject to the plaintiff's 
mortgage, as that would be in direct violation of the rules of law relaitve to the 
indivisibility of the mortgage and of the thing subject thereto, and the seizing 
creditors would then virtually be compelled to divide their rights, and to enforce 
it only on a portion of a thing in its nature indivisible. Under such circumstances, 
what could the sheriff or the seizing creditors do? Could they divide the 
property, and sell it by portions? No; for the mortgage could not be divided, 
nor could any distinction be made between any parts of the thing subject to two 
different mortgages of equal dignity on different portions, and the whole was 
subject to the creditors’ judicial ae Were they bound to make the 
amount due to the plaintiff out of one-third ofthe price? Surely not, for that 
would have prevented the sale of the whole; and the mortgage-right of the 
seizing creditors on the other two-thirds would thus have become illusive and 
nugatory. This would be a kind of indivision of rights, in which a dormant 
mortgage creditor could compel the other to remain; as whenever the latter 
would attempt to enforce his mortgage by the sale of the property, the inaction 
of the other would always prevent the sale, if such property was so situated as 
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not to bring enough to satisfy the debt due to the inactive creditor. This our 
Jaws can never have contemplated, and I contend that the plaintiff's remedy— 
his only remedy—if he fail to proceed to the foreclosure of his mortgage by 
proceedings had at his owy suit, was by third opposition, duly exercised on the 

roceeds of the sale, under arts. 396, 401, and 402 of the Code of Practice. 

f there ever was acase in which the third opposition was to be properly 
resorted to, it is this; it would have afforded the plaintiff the means to get his 
portion of the price under the right of preference tor one-third, and the seizing 
creditors would only have received the amount to which they were really 
entitled. 

Reasoning by analogy, (indeed, there is great similarity in the two cases, and 
they should be governed by the same rules. C. C. art. 1304), how would it be if 
the property, instead of being owned jointly by the members of a partnership 
or by ordinary co-proprietors, belonged jointly to co-heirs, one of whom had 
given a mortgage on his share to secure his private debt? Could it be seriously 
pretended that the private creditor would have the right of preventing the sale 
of the property, to make a partition thereof or to pay a debt of the estate; or 
that such property should be sold subject to his mortgage to the extent of his 
debtor’s portion? Surely not. In such a case, the proceeds of the share so 
mortgaged would stand in lieu of the property; and be subject to the claims of 
the mortgage creditor. Succession of Pigneguy, 12 Rob. 450, and the authori- 
ties there cited. So should it be in this case, and in all other cases, where, from 
the circumstanees of the indivision and indivisibility of the mortgage and of the 
property subject thereto, the thing owned in common, (a slave for instance,) 
could not be sold by separate portions, or to an amount sufficient to satisfy the 
private debtor’s claim, uuder his partial mortgage. 

Whenever property owned in common by co-heirs or other co-proprietors is 
indivisible by its nature, it must be sold. C.C.art. 126. No one can be com- 
pelled to hold property with another. C.C.1215. And it does really strike 
me that, if this honorable court were to say that there was no sale of the portion 
subject to the plaintiff’s mortgage, unless it br@ght an amount sufficient, in 
proportion to the price of the whole to satisfy his claim, or that the property 
having been sold integrally, remained subject to his said partial mortgage, such 
a decision, unjust in its consequences, so faras this case is concerned, and greatly 
injurious to the defendant, would henceforth have the effect of preventing the 
sale of property similarly situated, and of compelling joint-owners of such 
property and mortgage creditors of equal dignity on different portions thereof, 
to remain io a state of indivision, at least until it might please the private credi- 
tor to enforce his right. Again, could Waterston, Pray § Co. seize only two- 
thirds of the property under a judicial mortgage extending over the whole ? 
Could they have itsold by portions, so as to make a distinction between the dif- 
ferent portions of the price coming to different creditors of equal dignity ? Could 
they divide their mortgage, and the thing subject thereto? If they could not, 
the sale was legal and valid far the whole, and the plaintiff must be left to his 
remedy on the portion of the priee corresponding with his right. 

I do not deny that a co-heir, or a co-proprietor, may mortgage his undivided 
portion of the property held in common. He may mortgage it, and his creditors 
will have the full benefit of it. Troplong, Hypothéques, v. 2, no. 469. But I 
contend that the enforcement of such a mortgage must be according to the situ- 
ation of the thing subject thereto; that it cannot be in the way of the partition 
of the property, if it be made bya sale thereof; that it cannot prevent such 
sale when to be made to pay debts secured by a general mortgage on the whole, 
aud partly of the same dignity ; and that, when such sale has been effected, the 
partial mortgage must necessarily be transferred from the property to its pro- 
ceeds. Under a similar system, it has been decided in France that, ‘the per- 
sona! creditors of one of several co-heirs, who, before the partition, had taken 
a mortgage on the undivided property of the succession, ought, in case of judi- 
cial sale of such property, to be paid on the portion of the price coming to their 
debtor, according to the rank of their mortgages.” Dalloz, v. 35, part 2, p. 202. 
se vol. 27, part 1, _p. 83. This doctrine is law under our Code. See |2 

ob. 450. 

The plaintiff has mistaken his remedy; he ought to have resorted to a third 
opposition, when the money was in the hands of the sheriff; not having availed 
himself of the proper remedy, the defendant commen made to suffer; and the 
plaintiff's mortgage, being discharged by the effectof the sale, so far as the 
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property sold was concerned, it has ceased to bear uponit in the hands of the De Buane 
defendant. v 


The judgment of the court was pronounced by 

Suet, J. This is an action of mortgage, against a third possessor of a 
town lot and a house erected npon it. The mortgage held by the plaintiff was 
executed in 1840, by two persons, then the lawful owners of interests, amounting 
collectively, tooue undivided third of the property; and was duly recorded. 
Subsequently they sold their interests, and Derbés, Delahoussaye & Co. became 
the owners of the entire estate. A creditor obtained a judgment against 
Derbés, Delahoussaye § Co., in 1841; and, upon execution, seized and sold the 
entire property for a price less than the plaintiff’s mortgage-claim upon the undi- 
vided third. The purchaser, the present defendant, paid the money into the 
hands of the sheriff, who paid it to the jndgment creditor. De Blane was not 
a party to these proceedings, and was a stranger to them. 

It is now urged by the defendant that, he holds under a judicial sale pro- 
voked by a judgment creditor, whose mortgage covered the entire property, 
and.was the first in rank as to two-thirds of it; that the judicial mortgage was 
indivisible ; that, by the effect of the judicial sale of the entire estate, the plain- 
tiff’s mortgage was transferred from the thing to its proceeds, in the hands of 
the sheriff; that he should have enforced his rights upon the proceeds, by a 
third opposition in the suit in which the judicial sale was provoked, and has no 
hypothecary action against the defendant. 

It may be conceded that, the position of a mortgagee of an entitre esate, indi- 
visible by its nature, an undivided interest in which has been already encumber- 
ed by a valid mortgage, may be inconvenient. Whether, in such a case, the 
aid of acourt of justice might not be invoked to bring in all the mortgage cre- 
ditors, decree a sale of the ‘entire land, and make an equitable distribution of 
the proceeds according to the relative rank and interests of the mortgage cre- 
ditors, is a question which we do not now attempt to consider or decide. We 
shall confine our inquiry to the case before us, in which the purchaser holds 
under a forced sale, upon proceedings to which the first mortgagee was not a 
party. 

The plaintiff claims under a lawful mortgage, antecedent in point of time to 
the rights of the judicial mortgagee, and prior in rank to the extent of the inte- 
rest mortgaged to him. Having such prior right, he was protected by the 683d 
and 684th articles of the Code of Practice. “If there exist on the property 
any privileges or special mortgage in favor of other persons than the judgment 
ereditors, and which are preferred tc him, the sheriff shall announce that the 
purchaser shall be entitled to retain in his hands, out of the price for which the 
property was adjudicnted, the amount required to satisfy the privileged debts 
and special hypothecations to which the property sold was sabject, &c.” ** Con- 
sequently if the price offered in this case, by the highest and last bidder, is not 
sufficient to discharge the privileges and mortgages existing on the property, , 
and which have a privilege over the judgment creditor, there shall be noadjudi- 
cation, and the sheriff shall proceed to seize other property of the debtor, if 
there be any.” Article 709 provides the remedy for the prior mortgagee : 
“The hypothecary action lies against the purchaser of property seized which 
is subject to privileges or mortgages in favor of such creditors as have said pri- 
vileges and mortgages, in the same manner, and under the same rules and re- 
strictions as are applicable to a third possessor of a mortgaged property.” 

Although, in the present case, the first mortgagee was not the mortgagee of 
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De Btase the entire estate seized and sold, yet itcannot be said that he is not within the 
Detsdeenan,: letter of the Code. If the judicial mortgagee had confined his seizure and sale 


to the two-thirds not covered by the plaintiff’s mortgage, the plaintiff could not 
have complained ; but when he seized the whole, he seized the portion encum- 
bered bya prior mortgage. That the plaintiff's case is within the spirit of the 
Code is too plain to require discussion. The intent of the lawgiver was to pro- 
tect the prior encumbrancer, 

We arenot prepared to say that, the plaintiff might not have treated the sale, 
quoad the one-third mortgaged to him, as an utter nullity. But it is quite 
clear that, as the defendant chose to take the property, pay the price, and enter 
into possession, he may be treated as a third possessor who has taken subject to 
the mortgage ; and, as he refuses to pay the debt, the plaintiff has a right to 
have it sold. If there be hardship, it could have been obviated by greater dili- 
gence on the part of the defendant, in ascertaining from-the public records the 
condition of the estate. 

We may remark-that, the case of Pigneguy, cited by counsel (12 Rob. 450,) 
differs essentially from the present. Therean heir mortgaged his undivided 
fourth interest in an immovable belonging to a succession, then under admi- 
nistration, and noliquidated. The property was sold under an order of the 
Court of Probates, for the purpose of liquidating the succession, and effecting a 
partition ; and the contest was between the mortgagee and a subsequent pur- 
chaser of the heirs’ rights. The proceeds of the sale were considered as 
standing in the place of the mortgage. The property, at the time of the mort- 
gage, was the property of the succession, subject as such to its liquidation and 
partition ; the mortgage wae of the heir’s share, and the Code expressly declares 
that such mortgages are dissolved of right upon partition, except upon the 
property which falls to the heirs who have given the mortgage. Here the 
mortgagors were the direct and absolute owners of the undivided third of the 
property mortgaged. Judgment affirmed. 





Foster et al. v. RoussE.. 


The sole object of the notice required to be given to a defendant in execution to appoint an 
appraiser, is to give him an opportuuity to make an appointment. HE he have done so, it is - 
idle to enquire whether he had notice or not. 

Any informality in the advertizement of a judicial sale is cured by the preseription of five 
years, established by sec. 4 of the stat. of 10 March, 1834. The statute applies to sales 
mase previously to its enactment ; but the prescription of five years runs ouly from the date 
of the statate, as to anterior defects and informalities. 


PPEAL from the District Court of St. Mary, Overton, J. Crow, for the 
appellants. Splane, for the defendant. The judgment of the court was 
pronounced by 
Suweu1, J. The object of this action is to enforce an alleged legal mort- 
gage upon property in the hands of a third possessor, who derives title, through 
various mesne conveyances, from a sheriff’s sale upon execution against Foster, 
the alleged debtor of the plaintiff. 
It is urged ‘that the sheriff’s sale was a nullity, and did not divest Foster's 
title, because no notice of appraisement was given to him, and because the ad- 
vertizement of sale was not duly made. We shall proceed to the considera- 
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tion of those objections, withont enquiring whether the plaintiff is competent to 
raise them. 

The objection that the sheriff’s return does not state that Foster was notified 
to appoint an appraiser, is ineffectual. The return shows that he did appoint 
an appraiser, who acted. The sole object of notice is to give a defendant in 
execution an opportunity to appoint an appraiser. If he makes the appoiot- 
ment, it is idle to enquire whether he had notice or not. 

As to the advertizement, it is said that the sheriff’s return states that the 
property was advertized on the 17th August, yet that the sale took place on 
the 8th August. The sheriff's return shows that the property was first adver- 
tized for cash, and afterwards at twetve months’ credit. The exposure for sale 
for cash, took place on the 20th July, 1833, and for want of bidders, it was, as 
declared in the return, re-advertized on that day for the 8th August ensuing. 
This latter advertizement appears to have been regular, and it is obvious from 
the whole tenor of the return, that the statement that the first advertizement 
took place on the 17th August was a mere clerical error. But, however, this 
may be, there is another consideration which is fatal to the plaintiff. The sale 
took place in 1833, and this action was instituted in 1843. If there was an in- 
formality in the advertizement. it is covered by the prescription of five years, 
established by the act of 10 March, 1834. It has been argued by counsel that 
this statute cannot be invoked, because the sale was antecedent to its enact- 
ment. Laws of prescription may undoubtedly be enacted to take effect upon 
past as well as future transactions. The only qualification is, that courts of 
justice in applying a new law of prescription to the past, will not permit the law 
to retroact beyond its date in the application of the new term to the computa- 
tions, It is true that the first section of this statute, prescribing to sheriffs and 
other public officers the duty of stating in the procés-oubal, or act of sale, the 
manner, time and place of making advertizements, speaks, and very naturally, 
“‘of sales hereafter to be made.” But, in the 4th section, which establishes 
the prescription of five years, there is no such limitation. The interpretation 
we have given to the statute, accords with the opinion expressed in Valderes v. 
Bird, 10 Rob. 396, and in another case there cited. 


Judgment affirmed. 
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Hawsrns v. DartTeEst. 


‘Where on the day fixed for the trial of a case plaintiff’s counsel suggests, orally, the 
death of the plaintiff, but declines to support the suggestion by his affidavit, or farther 
to appear in the case, judgment of non-suit must be rendered. The suggestion of 
plaintiff’s death should have been supported by the affidavit of the attorney, or by 
other testimony rendering the death probable. 

Actions do not abate by the death of the parties. C. P. 21, 361. 


PPEAL from the District Court of St. Mary, Overton, J. Maskell, appel- 
lant, pro se. Actions do not abate by the death of the parties. C. P. 21, 
120, 361, 903. 1La.111. 6 La.301. 11 La.357. 6 Rob.44. 1 Rob. 521. 
No proceeding can be had, after the suggestion of the death of a party, 
till his heirs are made parties. 5 Mart. N.S, 430. 3 La. 527. 10 La. 396. 
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5 Rob. 2. Olivier, for the defendant. The judgment of the court was 
pronounced by 

Kine, J. On the day fixed for the trial of this cause the counsel for the 
plaintiff suggested orally the death of the plaintiff, but declined supporting the 
suggestion by his affidavit, or further to appear in the cause. The plaintiff 
was thereupon called, and failing to appear, a judgment was rendered as in 
case of non-suit, from which the security on the sequestration bond has 
appealed. ; 

It is true, as contended, that actions do not abate in consequence of the death 
of parties; but some evidence of the alleged death must be exhibited before 
courts can be required to suspend further proceedings, or authorize new par- 
ties to be made. The suggestion of the plaintiff ’s death should have been sup- 
ported by the affidavit of the attorney or by other testimony, rendering the 
death at least probable. In the absence of such evidence, the judge did not, 
in our opinion, err, in dismissing the action. C. P. arts. 21,361. Babcock v. 
Williams, 10 La. 396. This conclusion renders it unnecessary to consider the 
motion to dismiss this appeal. Judgment affirmed. 


OA SR Rn en nnn nnn nnn nnnnnnnns 


Hvurcuinson v. SPARKS. 


The wrongful withholding of notes or other evidences of debt, cannot subject the party to 
greater damages than would result from retaining a sum of money equal to their amount, 
which cannot exceed the interest. C.C. 1928, 1929. Proof that the creditor could have 
used the evidences of debt or notes to greater profit, cannot authorize any other damages 
than the amount of interest. 


PPEAL from the District Court of St. Mary, Voorhies, J. Maskell, for 
the plaintiff. Splane and Lea, for the appellant. The judgment of the 
court was pronounced by 

Suet, J. A contract of partnership was made between the plaintiff and 
defendant, the terms of which are embodied in the following instrument : 

** March 14th, 1846. S.E. Hutchinson received of Daniel P. Sparks $1500, 
to be invested as joint stock for the purchase of corn and other produce. The 
said Hutchinson is to buy and sell the same to the best possible advantage, for 
which, as collateral security, said Hutchinson leaves in possession of D. Sparks 
two notes of $833 each, drawn by Robert Stuart, endorsed by Henry Gibbon 
and John Martin, for which said notes are secured by mortgage. All nett prof- 
its derived from the proceeds of the $1500, after the necessary expenses, are to 
be equally divided between said D. Sparks and Huichinson ; also, said Sparks 
haying bought a load of corn for his plantation, said Hutchinson is to deliver to 
his, said Sparks’, plantation on the bayou Teche, for which said Sparks is to pay 
the expenses of the boat. S: E. Hutrcuinson.” 

Under this contract the affairs of the partnership were conducted by Hutchin- 
son, and, a disagreement having arisen, the parties referred their accounts and 
claims to a third person, who was requested to make a settlement for them. 
This referee was the principal witness in the cause. The result of his exami- 
nation of the accounts of the parties was, that, after ascertaining the profits of 
the partnership and adjusting the other matters of debit and credit between 
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them, a sum of about $400 was due to the defendant, and that the plaintiff was Hurchuinson 
entitled to the return of the notes given in pledge. Acting upon this evidence pn 
the jury found that the defendant should deliver to the plaintiff the notes sued 

for, and that the plaintiff should pay the defendant $433 89. 

Although the case has been loosely presented, arising probably in some de- 
gree from the informal manner in which the accounts of the partnership were 
kept, we do not feel at liberty to disturb the verdict of the jury in this respect, 
as it is not manifestly erroneous, and rests mainly upon the evidence of a wit- 
ness who enjoyed the confidence of the parties themselves. 

There is, however, a portion of the verdict which we cannot affirm. They 
allowed the plaintiff the sum of $1,000 as damages for the detention of the 
pledged notes, besides awarding their return to the plaintiff. The ground upon 
which this claim for damages was made was, that if the plaintiff had obtained 
the notes when he demanded them, after the report of the referee, he would 
have been able to raise money upon them, and could have employed it profitably. 
To sustain these allegations witnesses were called to prove that, at the time, fa- 
vorable opportunities were presented for speculation in corn, and that the plain- 
tiff would have been able, with a sum of $1,000, which he could have raised 
upon the notes, to realize profits to the amount of $1,000. Damages thus re- 
mote and conjectural, are inadmissible, 

Withholding from the defendant the evidences of debt upon which he de- 
sired to raise money should not induce a more rigorous measure of damages 
than withholding a like sum of money; and in such case the measure of dam- 
ages would be interest. See Civil Code, arts. 1928, 1929. Pothier, Oblig. 
part 1, ch. 2, art. 3. Under the circumstances, we do not think any damages 
should be allowed. There is nothing to indicate bad faith on the part of the 
defendant; nor does it appear from the evidence that he has been put in 
default. 

It is, therefore, decreed that, so much only of the judgment of the court 
below as adjudges the recovery of $1,000 damages, be reversed; and that, in 
all other respects, the judgment of the court below be affirmed, the plaintiff 
paying the costs of this appeal. 
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DeLanoussaYE v. LanpRy. 


Where an act of sale of a tract of unimproved land, made at a time when the cultivation of 
sugar was unknown in that part of the State where the land was situated, established a 
servitude in favor of the land sold on an adjoining tract, authorizing the purchaser “a pren- 
dre du bois pour I’ utilité de son habitation sur §c., ce privilége restant attaché pour toujours 
a la dite terre’, the purchaser will not be allowed, on subsequently commencing the culti- 
vation and manufacture of sugar, to take from the land subject to the usufract, wood to make 
his sugar. Per Curiam: The provision of the quantity of wood necessary for the manu - 
facture of sugar could” not have been contemplated by the parties, at the time; and were 
we to authorize the taking of that quantity, what was originally agreed to as an ordinary 
servitude, might destroy the valae of the burthened estate. 


PPEAL from the District Court of St. Martin, Overton, J. The facts of 
this case are stated in the opinion of the court. 


Brent and Magill; for the plaintiff, cited 3 Toullier, nos. 8, 11, 17, 386, 422, 
424, 469. Pardessus, nos. 6, 234, 236, 237, 238. Domat, b. 1, tit. 12, sec. 1, 
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Detanoussarg no. 2. Code of 1808, Serv. art. 65. C. C. 749,774. Orleans Navigation 


v. 
Lanpry. 


Co. v, New Orleans, 2 Mart. 25, 201. 

Simon, for the appellant. Our Civil Code, art. 705, which is verbatim the 
same as art. 686 of the french code, says, in positive terms, that *‘ the use and 
extent of servitudes established by contract, are regulated by the title by which 
they are granted.” The same provision existed in the Civil Code of 1808, p. 
138, art. 49; and the same rule is repeated in § 3 of art. 718, with regard to the 
right of passage, as established by law or by convention. Domat, |. 1, tit. 12, 
s. 1, § 8, says: “ Le droit et l'usage d'une servitude se régle par le titre qui 
V’établit; et elle a ses bornes et son étendue selon qu’il a été eonvenu, si |e titre 
est une convention. Ainsi, celui a qui elle est due, et celui qui la doit, doivent 
s’en tenir au titre, soit pour la qualité de la servitude, ou pour les manieres 
dont I’un doit user, et l'autre souffrir.”” See also, § 13 and 19, and the same prin- 
ciple is also recognized by Toullier, v. 3, nos. 601, 602, and by Lesage, ‘+ Traité 
des Servitudes, v. 1, nos, 287, 302, 303, and 305. All these authorities recog- 
nize the doctrine that a servitude established by contract, derives its whole 
force from the stipulations contained in the written act, that its use and extent 
must be governed exclusively by the terms of the convention under which it 
was acquired, and that when those terms are clear and explicit, it cannot be re- 
culenel modified or limited. Pardessus, in his Traité des Servitudes, no. 237, 
after having in divers preceding articles, examined in what manner the object or 
intention of the parties could be reached, when the terms of the contract are 
obscure, uncertain, or doubtful; and after having, in no. 536, adopted the rule 
that in order to explain the intention of the parties, and * suppléer a l’incert- 
itude que laisse le titre originaire,” ‘]’état des lieux et la situation respective 
des parties 4 l’époque a laquelle la servitude a été établie doivent aussi servir 
& en déterminer l’étendue et le mode d’exécution,”’ goes on to say, no. 237: 
Mais nil’intention des parties, ni usage, ni la position des lieux, ne pourraient 
l’émporter sur Ja lettre méme des actes, parce que ce sont, conformement a 
V’art. 686 du Code, ees actes qui doivent servir de base.” In no. 18, the same 
author, speaking of future advantages to be derived from a contract containing 
the grant of a servitude for the benefit of an estate not in existence at the time 
of the deed, says: I] ne faut pas toutefois induire que l’utilité ou l’'agrément de 
V’héritage pour lequel la servitude est créra doivent exister présentement ; un 
propriétaire peut 6tablir pour son héritage ces droits qui ne Jui sont pas actuel- 
Jement utiles, mais dont il est possible que l‘avantage se fasse sentir un jour 
&c.; and he further expresses the opinion that a servitude may be acquired for 
the benefit of an estate which does not exist; the object of the stipulation be- 
ing a future advantage, “ et l’intérét futur n’est pas un motif moins déterminant 

ui l’intérét présent.” So it was in this case : the plantation did not exist at the 

ate of the contract, it was to be subsequently established on the tract of land 

urchased, and the servitude was prospective in its operation, or rather in its ob- 
ject or end. See also { 5, no. 56, in relation to conventional servitudes institu- 
ted by a title in which the stipulated right is indefinite or unlimited. I con- 
ceive this to be also applicable to this case, as, by the terms of the grant, the 
exercise of the right is indefinitely and indeterminately allowed for the utility 
(in general) of the defendant's plautation ; and as therefore the owner thereof 
is not limited to the taking of any particular number of cords of wood, pro- 
vided such taking has for its object, and be conducive to, any profit which may be 
derived from the cultivation of the land. 


The judgment of the court was pronounced by 

Eustis, C. J. The defendant claims a servitude on the land of the piain- 
tiff, in favor of a tract of land having ten arpents front by thirty two in depth, 
on the bayou Teche, purchased, in 1809, by him from Louis Delahoussaye, un- 
der whom the plaintiff also holds. The clause which gives rise to this contro- 
versy is in the following words: “It est convenu que Joseph Landry est 
diment autorizé par ce present a prendre du bois pour l’utilité de son habita- 
tion sur la terre du dit sieur Delahoussaye, située au grand bois, ce privilége 
restant attaché pour toujours 4 la dite terre de dix arpents stipulée au present 
acte.” At the time of sale the tract of land of the defendant was unsettled, 
and entirely uncultivated ; a short time afterwards it was occupied and established 
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as a cotton plantation. 1n 1829, or 1830, the defendant having converted his Detsmovegare 
estate into a sugar plantation, considered that, under the stipulation above men- 
tioned he had a right te take his wood from the plaintiff’s land for the purpose of 
making his sugar, and took it accordingly: The object of this suit is to restrict 
the defendant to what the plaintiff considers as a lawful exercise of this ser- 
vitude. The district judge decided in favor of the plaintiff, and gave damages 
against the defendant for an abuse of this servitude, and the defendant has ap- 
ed. 

=. the period of the defendant’s purchase, cotton, corn, &c., were the 
sole products of cultivation in the neighborhood. There was but one sugar 
house in the whole parish, which was shortly after abandoned. The district 
judge, in view of the situation of the land, and the condition of the country at the 
remote period of the sale, was of opinion that the change in the culture of the 
defendant, twenty years after the purchase, from cotton to sugar, would essen- 
tially change and augment the burthen of the servitude, and that the provision 
of the quantity of wood necessary for the manufacture of sugar from the lands 
of the vendor, could not have been in the reasonable contemplation of the par- 
ties at the time of making their contract ; nor did the judge consider that, ac- 
cording to the rules of law, for the interpretation of servitudes, the right claim- 
ed by the defendant could be supported. 

In this opinion of the judge we concur. At the time this servitude was cre- 
ated, it was not onerous, and the estate affected could support it without deter- 
ioration, Sugar was not then one of the stapie products of the State. The 
present wants of the plaintift, for the new product of his land, increase many 
fold, and may increase still more, the burthen; so that what was originally 
within the province of the parties, agreed to as a common er ordinary servitude 
may become a devastation, and destroy the value of the burthened estate. The 
authorities adduced by counsel have been examined, and it is useless to repro- 
duce them in this opinion, in which we confine ourselves to the result of our ex- 
amination. 

The district judge restricted the right of taking wood from the land of the 
plaintiff to thirty-five cords of wood as the maximum per annum, that being the 
number of cords of wood sufficient for fuel and rails for the use of the planta- 
tion, under the evidence adduced. The appellant objects to this restriction as 
in conflict with-his servitude, and we are not prepared, under the information 
tion before us, to render it perpetual. 

The subject is one of great importance in this portion of the State particu- 
larly, and we feel great reluctance in determining it without further lights. We 
shall leave the extent of this servitude, as to the quantity of wood and what 
wood is to be taken, open for further enquiry, and change the judgment appeal- 
ed from in that particular. The parties themselves may perhaps render a fur- 
ther examination of this subject by a court unnecessary. 

The judgment appealed from is, therefore, reversed ; and it is ordered that 
the defendant be perpetually enjoined from cutting or taking from the plaintiff's 
land wood for the purpose of making and manufacturing of sugar, and be con- 
fined to the exercise of his servitude to the wood for the use of his plantation, 
pour l’utilité de son habitation ; and that the plaintiff recover from the defend- 
ant the sum of $212 with costs; the plaintiff paying the costs of this appeal, 
without prejudice to other matters not included in this decree. 


Renens, 
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Tue ConsoLipATED AssociaTION v. CoMEAU et al. 
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A partial payment by a debtor on an obligation interrupts prescription, being an acknowledg- 
ment of the debt. C. C. 3486, So where a debtor, who had executed a bond for the 
amount of a loan and mortgaged property to secure its payment, leases the mortgaged 
premises, stipulating in the act of lease that it shall not be affected by the death of the les- 
sor, and that the lessee shall pay the debt out of the rent, a paymenton the bond by the 
lessee will have the sme effect in interrupting prescription as if made by the debtor 
himself; and this, whether the payment was made before or after the death of the lessor ; 
and where the heirs of the lessor have accepted his succession, they will be bound by the 
payment. 

Where, pending an action by a'mortgagee against the heirs of a mortgagor, who had accept 

ed his succession, to enforce his claim against the mortgaged property and against the 

heirs personally, an attorney, who had appeared for the defendants, purchases a portion of 

the mortgaged property, the purchase will be a nullity as to the mortgagee. C.C. 2422, 

2623. So far as the freedom from the mortgage, resulting from prescription or peremption, 

is cuncerned, the right purchased was a litigeous one. The aaked title not being in litiga- 

tion, the purchase of it was tot illegal. 


PPEAL, by plaintiffs and defendants, from a judgment of the District 

Court of Lafayette, Overion, J. Magill and Simon, for the plaintiffs. 

Mouton and Brent, for the defendants. Brent and Voorhies, intervenors, pro 
se. The judgment of the court was pronounced by 

SLIDELL, J. The defendants are sued as the heirs and legal representatives 
of Charles Comeau, a stockholder of the bank, and his wife, upon a bond exe- 
cuted by them to the bank, for a loan under the charter. The bond is dated in 
March, 1830, and is payable in March, 1831. 

A plea of preseription will be first considered. This suit was brought and 
service of citation was accepted by defendants, in January, 1846. As the bond 
was not a negotiable instrument, the shortest term of prescription applicable to 
it is that of ten years. We shall consider it with reference to that term, as the 
most favorable to the defendants. In doing so, we are not to be considered as 
expressing an opinion upon the point made by the plaintifls, that the prescrip- 
tion of this obligation was taken out of the ordinary rule by the provisions of 
the charter of the bank, and more particularly the 6th section of the act of 19th 
February, 1828. The facts material to the enquiry, and which we consider as 
satisfactorily proved, are as follows : 

The bond bears endorsements of payments on account in 1831 and 1835; 
and afurther payment was made in July, 1836, by Lastrapes, Desmare & Co. 

’ the factors of Valery Veillon, at his request. In August, 1827, Charles Co- 

meau, with his wife, executed a notarial act of lease to Vallery Veillon and N, 

D. Pellerin, of a plantation and slaves, which he subsequently mortgaged to 

4 the Consolidated Bank, to secure his stock and loan. The act recites that 
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Comeau intended to obtain a loan upon mortgage from the bank; and one of the 
stipulations of the lease, which was for the term of fifteen years, and was not 
to be affected by the death of the parties, was that Veillon and Pellerin should 
pay the bank the amount of the loan, together with the interest accruing there- 
on, “in such manner, and by such instalments, as the said bank may require.” 

A partial payment by the debtor upon an obligation, interrupts prescription, 
being an acknowledgment of the debt. Civil Code, 3486. The payment by 
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Veillon was not a payment by a stranger, but by a party charged by Comeau, Consotipatep 
under the covenant, to"pay the debt. It has, therefore, the same effect as — 
though made by himself. But it is said that, whatever might have been the CoMEav. 
effect of the payment by Veillon, had it been made during the life of Comeau, 
it must be considered as ineffectnal against his heirs. That he died before the 
payment, and the mandate, if any was given, expired thereby. The heirs 
accepted his succession, and were bound by his contracts. The debt.to the 
bank became their debt, as the defendants admit. How are the covenants in 
the lease to be distingnished from other contracts made by the deceased? The 
covenants in the lease are not personal. The lease was binding ov the heirs of 
both parties. The death of Comeau did not annul it. The lessees continued 
in possession to the full expiration of the term, which expired only in 1842. 
The lessees covenanted to pay the rent, in a certain manner, lawfully stipulated 
by the parties. One of the modes of payment was, the payment of the in- 
terest and principal to the bank. By the mortgage it was contemplated that the 
borrowers should have the privilege of paying by annual instalments of one 
thirteenth ; and, as we have seen, the lease contemplated payment by instal- 
ments. Itis impossible to separate this covenant from the other covenants, 
and to treat the others as heritable and this not. The authority. therefore, to 
make payments to the bank, did not cease with the death of Comeau, but, like 
the lease itself, survived, and was binding upon his heirs. The payment, there- 
fore, being binding upon the heirs, and having been made within ten years, 
even from the date of maturity nominated in the bond, it interrupted prescrip. 
tion. ‘Ten years had not elapsed from that interruption before the institution of 
this suit. The plea of prescription was, therefore, properly dismissed. 

It remains to consider the rights of the intervenors, who are third possessors 
of a portion of the mortgaged property, aud resist the hypothecary action of 
the plaintiffs. 

A suit was instituted by the plaintiffs, in 1844, to enforce their claim against 

_ the heirs of Comeau personally, and also against the property mortgaged. In 
this suit the intervenors, attornies and counsellors at law, appeared for the de- 
fendants, and resisted the action, alleging the invalidity, and pleading the pre- 
scription and preémption, of the mortgage. On the 14th November, 1845, the 
heirs of Comeau and wife sold a portion of the mortgaged property to the in- 
tervenors, without warranty, and with a dispensation of the certificate of mort 
gage required by the 3328th article of the Code. On the 15th November, 
1845, the suit was terminated by a judgment of non-suit, upon motion of the 
plaintiffs. Inthe present suit the intervenors appeared as counsel fur the 
heirs, and a similar defence was made as in the previous suit. The two pur- 
chasers also presented a petition of intervention, in which they set up their title 
by the purchase of 14 November, 1845, alleged their possession under it, and 
consequent interest in the suit, united in the grounds of defence pleaded by the 
defendants, and pleaded specially prescription and the preémption of the mort- ° 
gage by the failure to reinscribe it within ten years. Their prayer is, that the 
property purchased by them be declared to be unaffected by the mortgage, and 
that they be quieted in its possession. ‘I'he court below gave judgment in 
favor of the plaintiffs, against the heirs; but sustained the intervention, and 
exempting the property purchased by the intervenors from the operation of the 
mortgage. 

It is contended by the plaintiffs that, the purchase made by the intervenors 
can have no effect against the plaintiffs, because it involved a violation of articles 
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Consotipated 2422, 2623 of the Civil Code. Article 2422 declares that ‘ public officers con- 


nected with courts of justice, such as judges, advocates, attorneys, clerks, and 
sheriffs, cannot purchase litigious rights, which fall under the jurisdiction of 
the tribunal in which they exercise their functions, under penalty of nullity, 
and of having to defray all costs, damages and. interest.” Article 2623 defines 
a litigious right: «A right is said to be litigious whenever their exists a suit and 
contestation onthe same.” ‘The intervenors reply that the case does not fall 
within the prohibition, because the title to the property is not in dispute. That 
the'bank does not pretend to be the owner of the land, but merely claims a 
mortgage upon it. 

The argument appears to us unsound. It conflicts with the fair intendment 
and spirit of the law. So far as the naked title to the land was concerned, 
there was, indeed,no litigation. But so far as the freedom from encumbrance was 
involved, the right purchased was litigious. It was, at the moment of the pur- 
chase, a litigated question, whether the mortgage was originally valid or invalid 
—whether it had, or had not, lost its effect by prescription, or the failure to 
reinscribe? In this litigation the intervenors made themselves personal partici- 
pants, and now renew it, resisting the bank’s claim upon the same grounds 
which were then contested. The naked title they had a right to buy; but so 
far as the question of encumbrance was involved, and so far as they avail them- 
selves of their purchase to resist the claim of the plaintiffs, the purchase is a 
nullity, and can confer no rights. 

It is, therefore, decreed that, the judgment of the District Court be reversed, 
so far as it sustains the intervention ; that the petition of intervention be dis- 
missed ; that the costs of the intervention in the court below, and one-half of 
the costs thereof on this appeal, be paid by the intervenors ; that the property 
described in the act of sale executed by the heirs of Comeau to the said inter- 
venors, by act before C. M. Olivier, notary, on the 14th day of November,1845, 
whereof a copy is on record in this cause, be seized and sold to pay to the 
plaintiffs the sum of $8,460, with interest thereon at the rate of eight per cent 
per annum from the 16th March, 1838, until paid ; that the judgment rendered 
against the defendants be affirmed ; and that the defendants pay one-half of the 
costs of this appeal. 
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Succession or REEVEs. 


In all probate proceedings the’ testimony of witnesses must be taken in writing. The re* 
organization of the judiciary under the constitution of 1845 has made no change in the rule, 
prescribed by art. 1042 of the Code of Practice, on this subject. A non-compliance witli 
the article may be taken advantage of by assignment of error on appeal. 


PPEAL from the District Court of Lafayette, Overton,J. Dwight, for the 
appellant. Mouton, Crow, and Greig, contri. The judgment of the 
court was pronounced by 
Eustis, C.J. This appeal is taken on behalf of certain minor heirs of the 
deceased, Joseph Reeves, who reside in the State of Mississippi, from a certain 
final judgment homologating a tableau of distribution of proceeds of the effects 
of the succession, presented by Edmond Reeves, administrator thereof. The 
record comes up without any bill of exceptions or statement of facts. The ap- 














OPELOUSAS, AUGUST, 1848. 


pellant assigns as error that, according to the record, the judgment was render- 
ed without evidence. No note or minute of the evidence appears of record ; 
and, in proceedings of courts of probate art. 1042 of the Code of Practice 
appears to be imperative in this respect. It provides that the testimony of wit- 
nesses in causes before the courts of probate shall be taken in writing, and 
annexed to the record ; and a list shall be made of such documents as are pro- 
duced by the parties, and are not annexed to the record, that they may be read 
on the appeal.” 

The interests of minors and absentees in prebate proceedings, have induced 
our predecessors, on all occasious, to require a compliance with this regulation 
on the part of those courts; and we do not think the new organization of our 
judiciary system, under the present constitution, has made any change in this 
salutary rule, which is to be strictly observed in all probate proceedings, although 
in ordinary courts no such rule of practice exists. 

It appears to have been settled that a non-compliance with this article on the 
part of a court, can be taken advantage of by assignment of error on the appeal. 
Tompkins v. Benjamin, 16 La. 200. Grahamv. Graham, Id. 203. De Ar- 
mas v. De Armas, 17 Id. 115. The judgment appealed from was rendered by 
the judge of the parish of Lafeyette. We do not deem it necessary to notice 
the other matters assigned as error by the appellant. 

The judgment appealed from is, therefore, reversed, and the case reman- 
ded for a new trial, the administrator of the succession paying the costs of this 
appeal. 


Carroui v. MILLER. 


An affidavit at the foot of a petition for an injunction in these words, “that facts and allega. 
tions contained in the foregoing petition are true”, is insufficient, no specific fact, rendering 
an injunction necessary, being sworn to. 


PPEAL from the District Court of St. Mary, Overton, J. Gibbon, for the 
appellant. Splane, fer the defendant. The judgment of the court was 
pronounced by 

Kine, J. The plaintiff has appealed from a judgment dissolving an-injune- 
tion which he obtained, arresting an order of seizure and sale issued at the suit 
of the defendant. The defendant has prayed that the judgment of the infe- 
rior court be amended, by awarding to him interest and damages. 

The oath upon which the injunction issued is, *‘that facts and allegations contain- 
ed in the foregoing petition are true.” Inarecent case (ante p. 466,) we held an oath 
in this form to be insufficient, no specific fact rendering an injunction necessary 
having been sworn to. Upon this ground alone the defendant would be entitled to 
an affirmation of the judgment appealed from. We have, however, carefully 
examined the evidence, which has satisfied our minds that the injunction was 
resorted to for the purpose of procuring improper delay, and that damages 
should have been awarded to the defendant on its dissolution. The judgment 
enjoined bears ten per cent interest, and the interest prayed for can not be 
allowed. 

It is, therefore, ordered that the judgment appealed from be amended, and 
that the defendant, Catharine Miller, recover of the plaintiff M. H. Carroll, 
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$170, being ten per cent damages on the amount of the judgment enjoined. In 
other respects said judgment is affirmed with costs. The surety on the in- 
junction bond not being before us, no judgment is rendered against him. 
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ANGELINA v. WHITEHEAD et al. 


Where a female child, a slave, was sold, while the Code of 1808 was in force, by a written 
instrament. reciting that the vendor “ in consideration of a solemn promise made to him 
by the purchaser to manumit and set free the said female slave and of a certain sum (the 
amountof which is stated in the act) bargains, sells and delivers the slave to the purchaser 
with full power and authority to manumit her,” the sale will be considered to have been 
made to insure her emancipation. The emancipation was an essential condition without 
which the sale would not have been made, and was to be regulated by considerations of 
the slave’s own welfare, and the laws of the State. She did not become free on attaining 
the age of thirty years ; but her right to have her condition adjudicated upon, and her 
emancipation and that of her children ordered, so far as her owner was concerned, unless 
there was some lawful impediment, then became complete. Moreau % Carleton’s Partidas, 
part. 3, tit.11,law8. C. C. 185,174. C. P. 103. 


PPEAL from the District Court of Lafayette, Overton, J. W. B. Lewis 
A and Porter, for the appellant, cited Code of 1808, p. 262, art. 21. Civil 
Code, art. 1896. 2 La. 215, 340. Brent, for the defendants, relied on Bozzi v. 
Rose, 8 Mart. 194. Code of 1808, p. 40, art. 25; p. 42, art. 27; p. 220, art. 
53. 4 Mart. N.S. 464. 7 Ib. N. 8.425. 8Ib. N.S. 127. 1 La. 241. 10 
La. 90. 13 La. 411. 17 La. 365. The judgment of the court was pro- 
nounced by 

Eustis, C. J. This is an action for liberty, instituted by the plaintiff for 
herself and her three children. She was borna slave in the State of Missis- 
sippi, in the year 1812, and belonged to the late John R. Holliday, of this State, 
by whom she was sold to Philander Campbell, then residing in the present 
parish of Lafayette. She and her children were held as slaves during his life- 
time, and, oa his decease, by the defendants, who are his heirs, and who assert 
their right to hold them in bondage. This is the second action instituted by 
the plaintiff for the same cause. On the trial she was non-suited, and has 
appealed. 

The instrument under which she claims her freedom is as follows : 

**Know all men by these presents, that I, John Robert Holliday, of the 
State of Louisiana, for and in consideration of a solemn promise made to me 
by Philander Campbell, of the State aforesaid, that he would manumit and set 
free from bondage, a certain mulatto girl named Angelina, and the further con- 
sideration of one hundred and fifty dollars to me in hand paid, the receipt where- 
of Ido heréby acknowledge myself herewith fully satisfied, contented, and 
paid, have bargained, sold, and delivered, and by these presents do bargain, 
sell, arid deliver, unto the said Philander Campbell, with full power and autho- 
rity to manumit, set free, and forever release from bondage the said mulatto 
girl Angelina, in as full and ample manner as I myself could have done before 
the execution of these presents, The said girl is about nine years old. In 
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witness whereof, I have hereunto set my hand and seal, at Richland, in the 
State of Mississippi, this 26th day of July, 1820. 
“Jno. R. Hoxupar., [Seal.] 
‘ Signed, sealed, and delivered In the presence of 
‘**Wan. Yerueyr.” 

Allen Campbell brought the plaintiff from the State of Mississippi, to the 
residence of his brother, the ancestor of the defendants, at his request, and, 
with her, was delivered, at the same time, the above bill of sale. His brother 
read it and retained it until his death, when it passed to the possession of the 
defendants. There appears to be no question as to the verity of the instru- 
ment, and the questions raised in the argument of the case relate principally 
to its validity and effect. As to its evident sense, ona fuir and reasonable con- 
struction, we think there can scarcely be any question. 

Considering the whole of this instrument together, without going out of its 
terms, we think that the sale was made by Holliday for the purpose of insur- 
ing the emancipation of the plaintiff; tbat this was an essential condition of the 
contract, without which it would not have been made. The slave was of a 
tender age, incapable of taking care of herself, and her emancipation was to 
be regulated by considerations of her own welfare, and the laws of Louisiana, 
in which State both of the parties resided. Such is the true construction, or 
the greater and most formal portion of the instrument means nothing. If we 
look to the evidence adduced on the trial, no other construction is possible ; and 
as to the admissibility of any portion of it, as reserved in the bills of exception, 
it is unnecessary to decide, after the opinion we have expressed on the con- 
struction of the instrument itself, under the circumstances which attended its 
execution and delivery. 

By the plaintiff’s having attained the age of thirty years, she did not become 
a free person, but her right to be emancipated then became complete, unless 

there was some lawful impediment to its exercise. The 185th article of the 
Code provides that, no one can emancipate his slave unless the slave has attain- 
ed the age of thirty years, and has behaved well at least four years preceding 
the emancipation. The power of emancipating slaves. is vested in the police 
juries under such conditions as the public interests render necessary. But the 
right of the plaintiff to have her condition adjudicated upon, and her emancipa- 
tion ordered, so far as ber owners are concerned, we think, is unquestionable, 
under the provisions of the Code. The instrument under which the plaintiff 
claims her freedom is dated in 1820, previous to the enactment of our present 
Code. We have been referred to no authority which impugns the validity of 
contracts of this description under the Code of 1808, or which would prevent the 


slave from availing herself of the stipulation of liberty in her favor. On the, 


contrary, we find that in the translation of those laws of the Partidas, which were 
still held to be in force in Louisiana, made under the authority of the legisla- 
ture in 1820, this class of contracts for the freedom of slaves is expressly re- 
cognized, and the law regulating them is inserted at length. Vide Translation 
of Partidas, Partida 3, tit..2, law 8. Provision is made for the enforcement 
of the right of the slave to emancipation in similar cases. 

It was a common mode of securing the freedom of the slave for a friend, or 
patron, to purchase him for his liberty; and we find a spanish tribunal in 
Louisiana enforcing a direct contract for emancipation made between the master 
and a freedman, who was the father of the slave. Cuffy v, Castillon, 5 Mart, 
494, 
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The Code of 1825, expressly recognizing the right of the slave to make a 


Wiiniiten. contract for his emancipation, and giving him an action against his master for 


his freedom (C. P. 103), seems to us to render clear the right of the plaintiff to 
avail herself of the stipulation of liberty in her favor, and to claim for herself 
and her children her emancipation, from the heirs of the owner who acquired 
and held her on that express condition. 

Under the evidence, and the issues tendered in the answer, and the prayer 
of the plaintiff for general relief, we feel bound to adjudicate on the condition 
or status of the plaintiff,adversely to the claims set up by the defendants to hold 
her and her children absolutely as slaves. 

It is, therefore, decreed that, the judgment appealed from be reversed, and 
that the plaintiff Angelina, and her three children, to wit, Melinda, a female, 
aged about seventeen years ; Felix, a male, aged about fifteen years; and an 
infant named Maria, a female, aged about two years, mentioned in the plaintiff's 
petition, be slaves for years or statu-liberi, and not slaves for life. And it is fur- 
ther decreed that the defendants proceed without delay to emancipate the said 
plaintiff, under the laws of this State; and that they, ard each of them, do, and 
perform such‘acts as may be lawfully required to effect said emancipation ; and 
that they pay the costs in both courts. 





CAMPBELL v. ARCENAUX et al. 


Where a judgment has been rendered against one of two defendants, but in favor of the 
other, and the former appeals, but, asking no judgment against his co-defendant, does not 
make him a party to the appeal, and the plaintiff acquiesces in the judgment in favor of the 
latter by suffering it to become final without appealing therefrom, he cannot have the 
appeal dismissed on the ground that the defendant, in whose favor judgment was ren- 
dered, was not made a party tothe appeal. 


The authority of an attorney of record is presumed. Itcannot be impugned by a mere sug- 


PPEAL from the District Court of Lafayette, Overton, J. Brent and 
Mouton, for the plaintiff. Crow, appellant, prose. W. B. Lewis, on the 

same side. The judgment of the court was pronounced by 
Eygzis, C. J. In February, 1834, at a judicial sale made by the judge of 
theparish of Lafayette, of the effects of the succession of Herbert Eastin, 
deceased, a lot of ground, with the improvements thereon, was adjudicated to 


_ethe plaintiff, for the sum of $1510, payable one-half in 1835, and the other 


in 1836. : 

The plaintiff alleges that he discovered, in July, 1845, that no title whatever 
to the property had been conveyed to him by the adjudication; that the de- 
fendant Marie B. Arcenauz, the surviving widow of Herbert Eastin, held her- 
self out as administratrix; that, the defendant, Basil C. Crow, acted as her 
agent and attorney in fact in the mortuary and judicial proceedings of the suc- 
cession of Herbert Eastin; and that the defendants are bound to make good 
his title, or to reimburse to him the price which he has paid; that the de- 
fendants have intermeddled with the administration of the succession, and are 
liable to him in damages. The plaintiff prays for judgment against the defend- 
ants, in solido, accordingly. Ina supplemental petition it is charged that, if the 
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defendant, Crow, was not in fact the agent and attorney of Madame Arcenauz, 
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he fraudulently led the plaintiff into error, by so representing himself, stating that, pon a 


the widow was really the administratrix, and that the proceedings relating to the 
adjudication were regular and in due form, when he knew the contrary; and 
that, if said proceedings were irregular and contrary to law, the defendants 
combined to defraud the plaintiff, and to induce him to pay said purchase money 
to said Crow ; that all the proceedings in the matter of the succession were 
illegal, and that neither of the defendants had a right to receive the price. 
There was judgment in the court below in favor of the defendant Madame 
Arcenauz, and against the defendant Crow, who has appealed. No appeal has 
been taken from the judgment against the co-defendant, nor is she a party to 
this appeal. 5 

It does not appear that the plaintiff has ever been disturbed in the possession 
of the property, nor that the validity of his title has ever been questioned by 
the heirs or creditors of the deceased. The interest of the plaintiff in the lot, 
as well as his right of action in this suit, appear to have been transferred to 
John G. Howard, for whose benefit this suit is still prosecuted. No exception 
having been mdee to this assignment, we shall examine the case as it stands in 
the record between the original parties. 

A motion has been made to dismiss this appeal, on the ground that the co- 
defendant, Madame Arcenauz, has not been made a party te the appeal. The 
appellant asks nothing against his co-defendant from this court, and, if the 
plaintiff considered it material to have her a party to the appeal, nothing pre- 
vented him from making her a party. So far from doing this the plaintiff has 
acquiesced in the judgment rendered in favor of Madame Arceuauz, by suffer- 
ing it to become final without having taken an appeal from it. The motion, 
therefore, fails. 

The charges against the appellant, it will be perceived, are vague, and some- 
what inconsistent. We are far from concurring in the opinion which the 
plaintiff appears to entertain, about the invalidity of his title ; but our present 
inquiry is, as to the responsibility of the appellant to him, under the evidence. 
We are satisfied that the appellant was the authorized agent of Madame Arets 
naux, for the settlement of her husband’s succession. He was her attorney at 
law for the professional business of the succession, and, for other matters, he 
was her attorney in fact. Not that he had any special power for such acts, but 
we think, that he was employed generally, as attornies at law freque are 
employed, to settle the affairs of the succession of the husband. ney 
impossibility of any other conclusion, is established by the documentary evidénce 
before us. For instance, there is in evidence a provisional tableau of distribution 
of the funds of the succession of Herbert Eastin, signed by the appellant as 
the attorney for the petitioner, Madame Arcenaur, administratrix of the suc- 
cession, in which she claims its homologation, and the distribution of the funds 
under it. It bears date of filing, the 10thof December, 1836, and is signed by 
the judge of probates. In this tableau the administratrix puts down the sum of 
$7000, collected by her, and to be distributed. 

It is obvious that we cannot permit a party to impugn the authority of the 
attorney on a mere suggestion, and refuse effect to this formal recognition of the 
funds of the estate being in the hands of the administratrix. Such a course is 
repugnant to all sound rules of law, and to the authority which courts are bound 
to accord to their officers. As far as it regards the responsibility of the defendant 
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to the plaintiff, it is quite immaterial whether the administration of Madame 
Arcenaux was as administratrix, especially so appointed, or as tutrix of her minor 
children. Bryan v. Atchison, 2 An. 463. Ifthe appellant was not the attorney 
of the widow for the settlement of the seccession, who was her attorney ? Who 
transacted the business for her? or, did she transact it herself? These ques- 
tions must be satisfactorily answered, adversely to the appellant, or the acts of 
the attorney performed in her name, about her interests and business, and in 
matters of moment, about which she could not be ignorant, must stand as her acts. 

The plaintiff, after remaining in undisturbed possession of the property pur- 
chased since 1834, the only parties who would have any right to question his 
title, acquiescing in it—the proceeds of the property, as we are bound to conclude, 
distributed among the creditors, has, under these circumstances, instituted 
this suit against the appellant; does not appeal from the judgment rendered 
against him, in favor of the person, who, if there be any responsibility in the 
business, would be liable to him as a principal, but insists that Crow, her attorney, 
is bound to perfect his title, or to reimburse him his purchase money. Finding 
that Crow was the attorney of Madame Arcenauz, that he did not exceed his 
powers, that he never warranted the title, nor was bound to the plaintiff ex con- 
tractu, it is clear that Crow can only be responsible to the plaintiff for acts ex 
delicto. For his acts as attorney he is bound to his clients; but there is no evi- 
dence, that we have been able to discover, which establishes any intermeddling, 
misrepresentation, deception, combination, or fraud, towards the plaintiff, or any 
act for which he can lawfully seek redress against him, by a suit at law. 

The judgment of the District Court is, therefore, reversed ; and judgment 
rendered for the defendant, with costs in both courts. 








Frosarp v. Tae Pouice Jury or Sr. Lanpry. 


On an appeal to a District Court, taken by a land holder from the report of a jury of free- 
holders appointed to lay out a road, assessing damages for the injury sustained by him 
in conseqnence of the opening of the road over his land under a resolution of the police- 
jury of the parish, the president of the police jury, being a mere nominal party, is compe 
ten$ag@ witness. Nor can the members of the jury who laid out the road and assessed 
te ie be excladed, on the ground that, being proprietors of adjoining lands, they 
r interested in the manner of laying out the road, and, consequently, in the event of the 
appeal. The objection goes only to their credibility. 

PPEAL from the District Court of St. Landry. Overton, J. Swayze and 

Lewis, for the appellant. Hallamand Martin, for the defendants. The 
judgment of the court was pronounced by 

Kine, J. By a resolution of the police jury of St. Landry, passed in 1846, 

a jury of freeholders was appointed to retrace and lay out that part of the pub- 

lic road from the bridge over the Coulée Rouge to the bridge over the Coulée 

de Manne. The plaintiff, over whose land the road passes, appealed from the 
report and decision of the jury of freeholders to the District Court, complain- 
ing thatthe jury had not awarded to him the damages to which he was entitled. 

A judgment was rendered against him in the lower court, and he has appealed. 
On the trial of the cause the testimony of Harris was objected to, on the 

ground that, as president of the police jury, he was a party tothe cause. The 
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testimony of the freeholders appointed to retrace the road was also objeeted to, ' Prosaap 
on the ground that they were the proprietors of lands adjoining those of the deine, 


plaintiff, and as such were interested in the manner of laying out the road, and 
consequently in the event of the suit. These objections were overruled, and a 
bill of exceptions taken to the opinien of the judge. 

The judge did not, in our opinion, err, in permitting the witnesses to testify. 
Harris was a merely nominal party to the suit, with no further interest in its 
event than may be felt by any other member of the community. The objection 
to the commissioners goes to their credibility and not to their competency. 
They are not shown to have any direet interest in the result of the eause. 

On the merits, we think the judgment appealed from is supported by the 
evidence. The resolution of the police jury directed the retracing and laying 

out of a part ef the public road, and, as far as relates to the plaintiff, the acts of 
' the commissioners were in strict conformity to the resolutiun. The evidence 
shows that the road retraced over the plaintiff’s land- was originally Jeid out asa 
public road in 1824, and has ever since been used as such. T'wo of the com- 
missioners appointed to lay out the road in 1824, were also appointed and served 
in the same capacity under the resolution of 1846. From their testimony, as 
well as from the report of the first commissioners, which is in evidence, it ap- 
pears that the road as recently retraced, as far as regards the lands of the plain- 
tiff, is identically the same origirally laid out. One of these commissioners 
testifies that the plaintiff was present in 1824, when the road was run across his 
land, and made no complaint. No change having been made in the part of the 
road tracing the land of the plaintiff, no ground fora claim of damages exists. 

Judgment affirmed. 





Succession or Movron. 


The liability of a sarviving wife for the debts of the sa¢cession of her hasband resulting 
from acts of improper intermeddling, cannot be enforced by an opposition to a tableau ef 
distribution presented by her as his administratrix ; it must be established in a separate ac- 
tion. In presenting a tableau she acts in her representative capacity, and, in the litigation 


which may arise upon it, she can only be held to a strict accountability for =. 
confided to her administration. 
of 


A wife has a tacit mortgage on the immovables of her husband for the reim 
paraphernal effects alienated by him; and this mortgage is not required to be registered 
to give it effect against third persons. 


PPEAL from the District Court of Lafayette, Overton, J. 


Brent and Mouton, for the appellants, contended that the wife’s mortgage 
for her paraphernal property must be registered to have effect against a third 
person. 

Nicholls, contra. The mortgage of the wife for the security of her para- 
hernal rights, attaches from the dates at whieh sums of money are received 
y the husband, and this without registry. This question can no longer be 

considered open. C. C. 2367, 3297, 3298. 3 Mart. N. S. 302. Ib. N. S. 
544. 7 Ib. N. S. 69. 9 La. 71. 10 La. 303. 6 La. 26. 10 Rob. 159: 
Fisher v. Fisher, 2 Ann. Rep. 775. 


The judgment of the court was pronounced by 
Kine, J. Eliza Dugas filed a tableau of distribution of the funds of the 
insolvent succession of her husband, Cyprien Mouton, of which she is the ad- 
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ministratrix, classing herself asa mortgage creditor for the amount of her para- 
phernal property. The tableau was opposed-by Antoine E. Mouton, an ordina- 
ry creditor, on several grounds, and among others: first, that the widow had 
rendered herself personally liable for the amount of his claim, in consequence 
of acts of intermeddling ; and, secondly, that she was in law entitled to no 
mortgage to secure the reimbursement of her paraphernal effects. The ad- 
mionistratrix excepted to answering to that part of the opposition, which charg- 
ed that she was personally liable for the debts of the succession. The excep- 
tion was sustainéd ; and issue having been joined on the remainder of the op- 
position, a judgment was rendered, in which the amount of the widow’s claim 
was ascertained, and her right of mortgage recognized. From this judgment 
Mouton has appealed. 

The judge did not, in our opinion, err, in maintaining the exception of the 
administratrix. If she has rendered herself liable by acts of improper inter- 
ference, the liability is one personal to herself, which must be enforced in a 
separate action. In presenting a tableau of distribution she appears in her 
representative capacity, and in the litigation which may arise upon it, can only 
be held to a strict accountability for the property confided to her administra- 
tion. 

The evidence shows that the amount of the widow’s claim has been correct- 
ly ascertained by the judge. The tacit mortgage of the wife to secure the 
reimbursement of her paraphernal effects alienated by her husband, has been 
repeatedly recognized. The registry of such mortgages is not indispensable 
te give them effect against third persons. Fisher v. Fisher, 2 An. Rep. 774. 
Cane v. Alley,.2 Ib. 918; and the authorities there cited. 

Judgment affirmed. 





Petrie v. Worrorp et al. 


Aminor, whose father is dead and who resides with his mother in another State, is properly rep- 
resented by a curator ad hoc, in an action in which it is prayed that he may be joined as one 
of the plaintiffs, when his mother has never been confirmed or sworn as his tutrix, and he 
is unrepresented here or elsewhere by any tutor or guardian. C.C. 116. Untilhercon- ~ 
firmation and oath as tutrix. the mother was incapable of representinghim. C. C, 328. 

Where after the dissolution-of the community by the death of. the wife, the husband neglects 
to cause any partition to be made, and subsequently administers the common property, be 
will be liable for one half of the nett revenues of the community property from the date of 
the dissolution of the marriage. Sums due on contracts bear interest from judicial demand 
though unliquidated ; but, in a case like the present, where the jadgment includes the rev- 
enues to the date of the decree, interest can only be allowed from that date, and not from 
jadical demand. 

After the dissolution of the community by the death of the wife, the surviving hasband cap 
sell only his interest of one half in a slave belonging to the commanity. 


PPEAB from the District Court of St. Mary, Overton, J. Brent, and 
Li J. W. Walker, for the plaintiff. Splane, for the appellants. The judg- 
ment of the court was pronounced by 

Kine, J. The defendant, W. W. Wofford, intermarried, about the year 1807, 
with Eugenie Lignon. The latter died in 1813, leaving three children, viz: 
William W., Lewis, and the plaintiff, issue of the marriage, all of whom were 
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ceived during the marriage or previously owned by her, and of one half of the Wention. 


community. The husband is not shown to have had any separate estate. No 
inventory was ever made of the succession of the deceased. The entire prop- 
erty of which it was composed ramained in the possession of W.W. Wofford, 
who administered it as his own, and appropriated to his own uses all the reve- 
nues derived from it, up to the commencement of thissuit. Amongst other 
property belonging to the community was a slave named George, whom the de- 
fendant, W. W. Wofford, sold in 1843, to James N. Wofford, @80n by a second 
marriage. Lewis Wofford, died, leaving a minor child, who, with his mother, re- 
sides in the State of Pennsylvania. William W. Wofford, the remaining heir, 
died in this State, in 1842 ;and having previously expressed a desire to devise 
his estate to his sister, the defendant made a renunciation in her favor of the 
portion to which he was entitled as an heir of hisson. 

The plaintiff instituted the present action for a partitien and settlement of 
her mother’s succession, claiming the portions which she derived, as well by 
inheritance, as in virtue of the renunciation made by her father in her favor, 
and prayed that her father should be decreed to account for the fruits and rev- 
enues derived from the property of the succession, of which he had had the 
administration and enjoyment since her mother’s death. She further claimed 
the recision of the sale of the slave George. A curator ad hoc was appointed 
to represent the absent minor co-heir, who joined the plaintiff in her 
demands against the defendants. The judgment of the lower court awards to 
the plaintiff and minor $3442, as the full sum to which they are entitled 
from the succession of their ancestor, with legal interest from judicial demand 
and decrees a partition between them in accordance with their respective rights, 
The sale of the slave George, was also set aside for an undivided interest of 
one half; and J. N. Wofford, deereed to pay half the value of his services from 
the date of the transfer to him, with interest from judicial demand. From 
this judgment the defendants have appealed. 

The appellants contend : 1st. That the ebsent minor co-heir was not legally 
represented by a curator.ad hec. 2d. That the evidence does not support the 
judgment, for an amount so large as that rendered by the district judge. 34d. 
That interest was improperly allowed. 4th. That the judge erred in setting 
aside the sale of the slave George. 

I. The minor has, in our opinion, been properly represented in this litigation. 
It is adgnitted that he resides with his mother in the State of Pennsylvania. 
The appellants themselves aver that, the mother has never been confirmed or 
sworn as his tutrix, and as far as appears from the record, the minor is uorepre- 
sented here or elsewhere by a tutor or guardian. Until her confirmation and 
oath as tutrix, the mother was incapable of representing her child in this 
action. C,C. art. 328. 11 Rob. 503. The minor then stood unrepresented 
at the inception of this suit; and, in such eases, our laws authorize the appoint- 
ment of a curator ad hoc to defend his interests. C. C. art. 116. 

If. III. We think that the sum ascertained to be due by the judgment is 
fully sustained by the evidence. The amount is composed not onlg of the val- 
ue of the separate property of the wife, and of her half of the community, 
but also of one half of the nett revenue derived from the latter since the dis- 
solution of the marriage, and for these revenues, by our well settled jurispru- 
dence, the defendant, W. W. Wofford, was answerable in consequence of his 
failure to provoke a partition of his wife's succession at her death, and of his 
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subsequent administration of the common property. Broussard v. Bernard, 7 
La. 224. The decree for interest from judicial demand, however, is, in our opin- 
jon, erroneous. We have hitherto held that sums due on contracts bear inter- 
est from judicial demand, although unliquidated. 2 An. 878. But, in the presen; 
instance, the judgment includes the revenues derived from the property which 
forms the subject of controversy, up to the date of the decree, The effect of 
the judgment ig to award beth revenues and interest from the default. In this 
respect the judgment must be amended. 

IV. The sale of the undivided interest of one half of the slave George, was 
properly annulled. ‘This slave formed a part of the community, and the defen- 
dant could only validly alienate the interest of one half which he owned. 

It is, therefore, ordered that, so much of the judgment appealed from as 
decrees that the defendant, W. W. Wofford, pay five per cent interest from 
judicial demand on the sum of $3442, and that James N. Wofford, pay like in- 
terest from judicial demand on the sum of $315, be reversed. It is further 
ordered that, the said W. W. Wofford and James N. Wofford, pay five per 
eent interest from the 16th day of June, 1848, on the aforesaid sums by them 
respectively due. In other respects, the judgment appealed from is affirmed, 
the appellants paying the costs of the court below, and the appellees the costs 
of this appeal, 


SO WN WW OWA WA 


Le Buanc v. Guipry et al. 


Where a wife sues her husband for a separation of property, and restitution of her separate 
estate, commencing her proceedings by attachment, and jadgment is rendered in favor of 
the husband, the community of property and conjugal relations being left in their integrity, 
no action can be maintained by. the husband against the surety on the attachment bond, for 
damages. 


PPEAL from the District Court of Lafayette, Overton, J. 


Mouton, for the plaintiff. It is contended that the attachment bond being 
void as to the principal, cannot be enforced against the surety. According to 
the general principles of law, this wonld be correct; but this case is an excep- 
tion. It is true that suretyship can only be given for the performance of a valid 
contract; butone may become surety for an obligation from which the princi- 
pal debtor might get a discharge, by an exception personal to him, such as that 
of being a minor or married woman. C. C. 3005. Art. 3029 of Code 
says that, the surety can oppose to the creditor all the exceptions belonging to 
the principal debtor, and which are inherent in the debt ; but he cannot op 
exceptions which are personal to the debtor. Pothiersays: ‘‘La nullité de 
obligation passée par la femme, n’étant aujourdhui que relative, celle du fide- 
jusseur doit étre valable.” Pothier, Obligations, vol. 1, no. 194. ‘Toullier is of . 
the same opinion. Vol. 6, no. 393,394. But this question has already been 
decided in the case of Leckie v. Scott et al, 10 La. 416. 

Nicholls, for the appellant. The policy of our law declares the wife and 
husband incapable of contracting with one another except in certain cases. A 
eontract of this kind would be destructive of domestic peace and contrary to 
good mo The law, so long as the community exists, the husband 
and wife ©, and as possessing a common interest. The obligation con- 
tracted by the wife in favor of the husband, was one reproved by the law, and 
to which the surety could not accede. Any damages recovered against the 
‘surety formed a part of the community of some, C. C. 1784, 2214, 3215. 

Pothier, on Obligations, in defining the rights of sureties says: ‘‘As the 


obligation of sureties is, according to our definition, an obligation accessory to 
that of a principal debtor, it follows that it is of the essence of this obligation 
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that, there should be a valid obligation of a principal debtor ; consequently ifthe Le eae 


principal is not obliged, neither is the surety, as there can be no accessory with- 
out a principal obligation; the rule of law being: ‘ Cdm causa principalis non 
consistit, ne ea quidem que sequuntur, locum habent.”’ No. 367. He states that 
surety cannot make a valid accession to the obligation of a woman, who obliged 
herself contrary to the prohibition of the Senatusconsultum Velleianum ; that, 
the obligation being contracted contrary to the prohibition of the law, is, in point 
of law, regarded as null, and, consequently, cannot serve as a foundation to the 
obligation of a surety.” No. 395. Also, that, the engagement of surety on an 
me oy contracted by a married woman without being authorized, is null 
void. 


The judgment of the court was pronounced by 

Eustis, C. J. This is a suit brought by the plaintiff on an attachment bond, 
in which he claims damages‘against his own wife, who is made a defendant, 
with her surety, J. B. Guidry, for the wrongful suing out of this writ. This 
writ was obtained at the instance.of the wife, in a suit which she had instituted 
against the plaintiff, her husband, for a separation of property, and a restitution 
of her separate property. In this suit she completely failed in making out a 
case against her husband, and final judgment was rendered ia his favor. The 
district judge rendered judgment against the surety, Guidry, for the sum of 
$335, with interest and costs, dismissing the suit as to the wife of the plaintiff. 
Guidry has appealed. 

It seems to us thatthe defendant is bound to indemnify the plaintiff, for dama- 
ges sustained by him in consequence of the unlawful issuing of the writ, inas- 
much as he bound himself by his bond so to do, and the contract is certainly a 
valid one, and can be enforced in law, so far as the surety is concerned. Had 
a separation from bed and board beén decreed between these parties, the right 
of the plaintiff would have been definite and distinct ; nor are we aware of any 
impediment to its being enforced. But the community of property, and the 
conjugal relations, subsisting between the plaintiff and his wife in their integrity, 
we think the institution of this suit is in direct conflict with the latter. It is a 
mode of chastising the the wife over the back of her surety, which is not con- 
sistent with the duty which the law imposes on the husband towards his wife, 
In this case the damage sustained is far below, in amount, the sum fixed as the 
minimum of the jurisdiction of the District Court, and the interests of the 
family require, that matters of this kind should not be made the subject of public 
recrimination and accusations against the wife, for the purpose of putting money 
into the pocket of the husband. 

The, judgment of the District Conrt is, therefore, reversed, and judgment 
rendered for the defendant, with costs in both courts, 


Succession or BERNARD. 


The appointment of a legatee as dative testamentary execator, in compliance with the desire 
of all the other heirs except one who is silent, where the evidence suggests no doubt as to 
his fidelity, capacity, or fitness, will be considered as a proper exercise of the discretion 
vested in the judge by art. 1671 of the Civil Code. 


PPEAL from the District Court of St. Martin, Voorhies, J. Briant and 


De Blanc, for the appellant. Heard, contra. The judgment of the 
court was pronounced by 


Guipry. 
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Supeut, J. The testatrix survived the executor named in the will; and, 
under article 167i of the Civil Code, the appointment of a dative testamentary 
executor devolved upon the court. The Codeis silent as to the formalities 
which are to precede, and the considerations which are to guide the judge in 
making, the appointment. We are not prepared to say that courts, in such cases, 
may not properly consult the analogy of the provisions of the Code upon the 
subject of administrators and curators. 

The imperative language of article 1116 of the Code, which commands the 
judge, where there are several claimants, to appoint two, (if otherwise applica- 
ble,) cannot control the present case, because the estate appears from the inven- 
tory to be worth less than $3000. Article 1936, which treats of the administra- 
tion of estates where the heirs are present, seems more pertinent to the present 
case, than provisions textually applying to vacant successions. It authorizes the 
judge to select one or two from among the beneficiary heirs of age and present in 
the State. 

We recognize the correctness of what is said by the counsel, that where dis- 
cretion is vested by law in the judge in a matter of this sort, it contemplates 
a sound legal discretion, and not a purely arbitrary one. The question 
then is, has the discretion been improperly exercised in this case? We 
are not prepared to say so. It istrue that the appellant is the legatee for one- 
third of the estate. But, on the other hand, all the other heirs, except one, 
who is silent, had expressed their desire that the person whom the judge has 
chosen should be appointed ; and we find that the estate is a small one, con- 
sisting merely uf jagded property. There is nothing in the evidence to suggest 
a doubt as to the fidelity, capacity, or fitaess of the person appointed. 

Ra Judgment affirmed. 
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Hovsron v. Tue Ponice Jury or St. Marri. 


Damages may be recovered against a police jury for injary sustained in consequence of avy 
illegal obstruction to the navigation of a river, resulting from neglect in the management 
of adraw-bridge by persons for whose acts the jury were responsible. 


PPEAL from the District Court of St. Martin, Voorhies,J. Brent, for 
the plaintiff. Magill and Simon, for the appellants. The judgment of 

the court was pronounced by e 
Eustis, C. J. This suit’was instituted by the plaintiff, who was the pro- 
prietor of a large boat fitted up for the exhibition of wax figures and theatrical 
perfé?mances, and also for the sale of goods, and the residence of the family of 
the petitioner. She alleges that she followed her business, and gained her live- 
lihood by the means that this boat afforded, upon the different navigable streams 
of this State ; that, for this purpose, she ascended the river Teche as far as 
the town of St. Martinsville, but was prevented from proceeding higher up the 
river, where she intended to go, by a bridge constructed across the river by the 
police jury of the parish of St. Martin, and that, after her boat was permitted 
to pass the bridge, it was obstructed and detained on it its way down. She 
claims of the parish of St. Martin the sum of $1,700 damages, suffered by her 
in consequence of this obstruction. There was a verdict in favor of the plain- 

tiff for $600, and the parish of St. Martin has taken an appeal. 

It does not appear that the defence assumes any right on the part of the de- 
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fendants to interfere with or obstruct the navigation of the river. The obliga- 
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tion of having the draw of the bridge opened, whenever it is necessary to enable PeaseuSvix. 


a boat to pass, is recognized. ‘i'‘his bridge has been constructed for many 
years. If it wasa nuisance, or if the rights of the public were injuriously af- 
fected by it, the grievance has escaped the attention of the authorities of the 
State, and the grand juries of the parish. 

The enquiry, in this case, seems to be confined to the particular neglect on the 
occasions stated in the petition, in not opening the draw for the passage of the 
plaintiffs’ boat, and the damage suffered in consequence thereof. 

From an examination of the evidence we have come to the conclusion, that 
there was neglect on the part of those for whose acts the parish is responsible, 
and that the parish is bound to repair the damage caused thereby. But the 
damages allowed by the jury we consider as excessive, and entirely unautho- 
rized by the facts of the case. $100 is the maximum which, under the whole 
evidence, a court ought to sanction. 

The bills of exception taken by the counsel for the defendants, we ee not 
noticed, as we have preferred to cloee the case by a judgement on its merits. 

The judgment appealed from is, therefore, reversed ; and judgment ren- 
dered for the plaintiff for the sum of $100, with costs, the plaintiff paying the 
costs of the appeal. 





Mrtuer v. THOMPSON. 


Wherever a tract of land is entirely surrounded by other estates, whether they belong to one 
= there is no way from it to a publie road, the law gives the owner an 
A t to a servitude of way, which must be generally taken on the side nearest to 
the publictoad (C. C. 696, 697); and this rule should only be departed from for weighty consi- 
derations. But the most direct course may be deviated from in the construction ofthe road, 
with a view to render the servitude less onerous to the land over which the road is laid out ; 


and the proprietor of the land over which it passes is entitled to indemnity for the injury 
sustained by him from its construction. 


PPEAL from the District Court of St. Mary, Voorhies, J. Nicholls and 
Brent, for the plaintiff. Magill and Gibbon, for the appellant. The 
judgment of the court was pronounced by 
Kine, J. The plaintiff has instituted this action to compel the defendant to 
grant him a right of way over his land te the public road. The jury to which 
the cause was submitted gave a verdict in favor of the plaintiff, granting him the 
right of way claimed, and awarding $460 asthe indemnity to be paid to the 
defendant; Fromthe judgment rendered upon this verdict, the defendant has 
appealed. The defendant resists the plaintiff's claim: first, on the ground 
that his lands do not enclose the plaintiff’s on all sides ; secondly, that the plain- 
tiff may preeure, elsewhere, a way equally convenient to himself, and less inju- 
rious to other proprietors; and thirdly, that the plaintiff has failed to show a 
necessity for the right of way claimed. The plaintiff prays that the judgment 
may be amended, by granting him a road still more direct, and by reducing the 
damages. 
The land of the plaintiff, for which the right of way is asserted,is entirely sur- 
rounded by lands of other proprietors, rendering access either to the public 
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road or to the bayou Téche impracticable, without passing over the lands of his 
neighbors. It is true that the defendant is not the proprietor of all the sur- 
rounding tracts. But neither the text, nor the spirit of the articles of the Code 
involved, require that the proprietor, from whom the right of passage is claimed, 
should be the owner of all the lands which enclose the estate claiming the servi- 
tude. Thisis clear from article 696, which provides that, ‘‘the owner of the 
estate which is surrounded by other lands, has not the right to. exact the right of 
passage from which of his neighbors he chooses,” evidently contemplating that 
the right may be claimed for an estate enclosed by several different proprie- 
tors. The terms of the succeeding article, (697) leave the point equally free 
from doubt. The reason and policy of the law in both cases are the same, and 
would require this interpretation even if the language of the text were less 
explicit. 

The right of the plaintiff to the servitude claimed, depends, as has been cor- 
rectly urged, on its being made to appear that a necessity exists for g way to a 
public road. That necessity is established when he shows, as has been satis- 
factorily shown by the evidenee, that he is enclosed by other estates, and has no 
exit to the public road: These facts appearing, the law grants absolutely the 
right, and prescribes the manner in which it is te be exercised. The 696th 
article of the Code declares that, ‘‘ the passage shall be generally taken on the 
side where the distance is the shortest fromf the enclosed estate to the public 
road; nevertheless, it shall be fixed in the place the least injurious to the per- 
son on whose estate the passage is granted. Toullier, commenting upon the 
corresponding articie of the Napoléon Code, says, the rule which grants the 
shortest road ought only to be departed from for weighty considerations. The 
evidence shows that the nearest point of the plaintiff’s land to the public road is 
about a mile and an half distant. The road, which the defendant insists shall 
be given, is three and threequarters miles in length, passing over the lauds of 
various proprietors, not parties to this suit, but subjecting the defendant té less 
inconvenience. The jury established the right of way upon the former, devi- 
ating slightly from the most direct course, with a view of rendering the servitude 
less onerous tothe defendant, and we are not prepared to say that they erred. 
If they had indicated the longer road, the plaintiff would have been driven to 
claim a right of way from other proprietors whose land it traverses, who would 
probably have resisted his demands, and we are not prepared to say unsuccess- 
fully, on the ground that a much shorter passage to the public road could be 
obtained over the lands of the defendant. 3 Toul. sec. 548. 

At the same time that the shortest way has been granted, the jury have paid 
due regard to the rights ef the defendant, by fixing it on the side line of his 
land, where it will be least injurious. 

Under the evidence, we do not consider the sum awarded by the jury to in- 
demnify the defendant, unreasonable. Judgment affirmed. 
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PRESENT:* 
Hon. Gzorce Evsris, Chief Justice: 


Hon. Georce Rocers Kine, 


Hon. Tuomas Siipe.t, Associate Justices. 


Snoppy v. BrasHEear et ux. 


The action of rescision forlesion beyond a moiety is personal to the original vendee, and can. 
not be maintained against a subsequent purchaser in good faith. Art. 1871 of our Code is 
substantially the same as art. 1681 of the Code Napoléon, from which our law on the sub- 
ject of lesion beyond moiety wastaken, with the exception that the provision in relation to 
third persons has been entirely omitted. 

PPEAL from the District Court of Avoyelles, King,J. LElgee and Hy- 
ams, for the plaintiff, cited C. C. 2567 et seg. Pothier, Vente, nos. 332, 

334. Taylor and Swayze, for the appellants. The action of lesion is limited 

to the original vendee. 11 Mart. The following opinion of the court was 

pronounced, on the first hearing of the case, by 

Rost, J. The plaintiff sues for the rescision of a sale of Jand made by her 
to the defendant, C. D. Brashear, on the ground of lesion beyond moiety. 
The petition alleges that Eliza, the wife of C. D. Brashear, has now the legal 
title, having purchased the land at a sheriff’s sale made of it as the property of 
her husband. Judgment is asked against both the defendants. They filed a 
general denial, and C. D. Brashear set up other grounds of defence, which it 
is not necessary to notice. There was judgment in favor of the plaintiff in the 
first instance, and the defendants appealed. 

The counsel for the defendant, Eliza E. Brashear, has made the point that, 
under the provisions of the Civil Code, the action of rescision on account of 
lesion beyond moiety, is personal to the original vendee, and cannot be main- 
tained against a subsequent purchaser in good faith. 





*Rosr, J. was not present during this term. 
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It was a controverted point among civiliacs, whether, under the roman law, 


ar this action reached bond fide third possessors. Voet and Fachineus, two of 


the ablest of them, were of the opinion that it did not, and that it was purely 
personal to the first vendee. ‘This was not, however, the common opinion. 
See Troplong, De'la Vente, no. 801, and the authorities there cited. 

In France, before the adoption of the Napoléon Code, the action of rescision 
was allowed against third possessors, and the concluding part of article 1681 of 
that body of laws implies its: maintainance under the new system. The dispo- 
sitions of our Code on the subject of lesion beyond moiety are taken from the 
Napoléon Code, and article 1681 of that Code is substantially the same as 
article 1871 of ours, with the remarkable difference that the provision in rela- 
tion to third possessors has been entirely omitted. ‘This omission was not 
unintentional; and, in our opinion, justifies the belief that the legislature in- 
tended to restrict the action to the party to the contract which gives rise to it. 
The action thus limited, is analogous to that which the vendor of moveable 
effects has to enforce a privilege upon them for the price, so long as they remain 
in the possession of the vendee. 

In the case of Bradford's heirs v. Brown, 11 Mart. 217, the former Supreme 
Court held the action to be personal to the first vendee ; and, in default of any 
provision of law upon which the liability of subsequent purchasers can be based, 
that case appears to us a correct application of the rule that, the title of an 
honest purchaser is not affected by the latent equities existing between the 
previous holders of the preperty purchased. 

We cannot distinguish this case from that of Richardson v. Hyams, 1 Ann. 


‘Rep. 287. In that case there was a declaration of Winn, on the public records 


of the country, acknowledging an unencumbered title in Friend, to lands pur- 
chased by Winn from the United: States. Affer the land had passed into the 
possession of third persons, we held Winn bound by his declaration, althongh it 
was shown to have been made without consideration. The only difference be- 
tween the two cases, is, that the present plaintiff received nearly one half the 
value of the land sold by her, while Winn received nothing whatever for the 
transfer he made. This difference cannot surely affect the principle of the 
decision, or modify it in favor of the plaintiff’s claim. See 9 La. 290. 11 La. 
p- 408. 

The plaintiff alleges the legal title to be in Eliza E. Brashear ; she contests 
neither her capacity nor her good faith. Eliza E. Brashear is to all legal in- 
tents a third possessor; her husband was the master of the community ; the 
property in controversy was sold as his own to pay debts, which he was, under 
all circumstances, bound to pay ; his wife had no title to it before her purchase,. 
and could not, therefore, have been affected by latent equities existing between 
the plaintiff and her husband. 


Same CasrE—On an APPLICATION FoR A RE-HEARING. 


Elgee, for the plaintiff, forare-hearing. The court maintains, as the basis 
of its opinion, that the action for rescision on account of lesion isa personal 
action, and restricted to the first purchaser. It admits that the question was 
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much controverted amongst the civilians, and concedes that the ‘‘ common 
opinion” was favorable to its being considered as a real action. Voet and Fa- 
chineus are stated to have entertained a contrary opinion. | 

To understand the question properly, our first enquiry must be, what was a 
real action in the roman law, and what a personal, and then apply the test te 
the case atbar. ‘* Actio realis dicta est ex re, que petitur; puta quando quis 
nullo jure mihi ebligatus est, sed volo ili questionem super aliqua re movere. 
Personalis dicitur, quando persona obligata est."” The real action is defined by 
Pothier: ** Est celle que celui qui est propriétaire d’une chose, ou qui a 
quelque droit dans cette chose, a contre le possesseur, pour qu’il soit tenu de 
lui délaisser la chose, ou de le server ou laisser jouir du droit qu’il y a. 
L’action persenelle est celle qu’a un créancier contre son débiteur, pour qu’il 
soit tenu d’aecomplir l’engagement qu’il a contracté envers lui. L’action 
réelle, qui nait d’un droit que quelqu’un a dans la chose, suit la chose, et se 
donne contre ceux qui la possédent.” ‘These definitions have been closely fol- 
lowed in our Code of Practice. 

In the case before the court, it is the land which is claimed, the thing itself; 
and this feature is peculiar to the action of lesion, that whilst the vendor must 
bring his aetion for the property, the vendee or third possessor has the faculty 
or power of resolving it into a personal liability by assuming to pay the just 

rice. Se entirely free was this form of action from having any thing personal 
in it, that it was, and is, considered entirely immaterial whether the purchaser 
was in good or bad faith, the simple question being, whether the price paid was 
less than one-half of the fair value of the thing. Domat says: + Cette rescis- 
ion, 4 cause de Ja vilité du prix, est indépendante de la bonne ou mauvaise foi 
de l’acheteur ; et soit qu’ii ait connu ou ignoré la valeur de la chose vendue, il 
suffit pour résoudre la vente, que le prix soit moindre que la moitié de cette 
valenr.”” And the Code: “ Etsi nullus dolus intercessit stipulantis sed ipsa 
res in se dolaum habet.”” The defect in the contract was so great that, in the 
eye of the law, the purchaser was not considered as having acquired any pro- 
perty in the thing sold; there was dolus re ipsa, and the court upon proof 
thereof directed the party, whether purchaser or third possessor. to pay the 
fair value of the property or give it up. Vide Troplong, Con. de Fenn, 
no. 801-2. ] 

It was, indeed, a contested point amongst the commentators, whether the 
rescissory action should not first be brought against the original vendee,and then, 
upon judgment being obtained, a new suit be instituted against the third pos- 
sesser. The opinion is now well fixed, that both, as in the present instance, 
may be sued together. See Troplong, loc. cit. But no doubt was ever enter- 
tained by commentators, excepting Voet and Fachinceus, but that the third 
possessor could be sued; and even Voet himself admits, that where there was 
evident collusion, it might also be done. Pothier, Con. de Vente, no. 356, 
says: **Cette action est, actio utilis in rem; elle doit s’intenter contre celui 
qui est en possession de |’héritage, soit que ce soit l’acheteur, soit que ce soit 
un tiers détenteur a quicet héritage est passé. Troplong is to the same ef. 
fect; he says that Voet and Fachinceus have deviated from the generally re- 
ceived opinions in relation to the ancient jurisprudenee onthe subject, which, 
he asserts, ‘alors comme aujourd’hui autorisait l’action en rescision contre 
un tiers possesseur, suecesseur 4 titre particulier.” The opinions of Pothier 
and of those with whom he concurred, were based upon a law precisely similar 
to ours. The Code of 1825, when treating of lesion, quotes verbatim the lan- 
guage of the Code of 1808, whilst, in its turn, the language of the Code of 1808 
is precisely what the law was in France prior to the promulgation of the Code 
Napoléon. See Domat, Con. de Vente, Pothier, &c. If it be true, that the 
action of lesion is an action against the thing itself; if it be true that the plain- 
tiff has, in the present instance, strictly pursued the law, and merely claimed 
her property, and these points cannot be denied, it is impossible to see how 
such proceedings can be considered personal actions. 

The court does not undertake to decide the question raised by Voet, and so 
triumphantly refuted by Charondas and others. It leaves the question as it 
found it, with this remark, that the opinion of Voet and Fachineus * was not 
the common opinion.” 

The opinion in this case is based upon a difference between art. 2569 of our 
Code and art. 1681 of the Code Napoléon. The latter has this clause: “ Le 
tiers possesseur a le méme droit, sauf sa garantie contre son vendeur,” and 
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from its not being found in the Code of 1825, the court conclude that the 
redacteurs omitted it for some good reason ; and this reason the court assumes 
to he, that they were opposed to extending the action agsinst third possessors. 

The court admit that, the insertion of this clause in the Code Napoléon did 
not alter the Jaw as it existed in France prior to the adoption of the Code, but 
merely ‘* implied its maintenance under the new system ;” that, therefore, if it 
had not been jnserted in the Code Napoléon, the right would still have been 
maintained in France, If, then, the Jaw in France, prior to the adoption of 
the Code Napoléon, admitted of this action against third possessors, and ours 
is now, and always has been the same as the french law, tor the Code of 1808 
and that of 1825are identically the same on this subject; and it is conceded 
that the provision annexed to art. 1681 of the french Code introduced no new 
legislation on the subject, but was merely enunciative of the generally recognized 
doctrine on the subject, the casyal omission of a clause, not necessary, under 
the existing french law, cannot be interpreted into an absolute Jegislative prohi- 
bition against the exercise of the action against third possessors. A more sa- 
tisfactory reason than that advanced can be given for the incorporation into the 
text of art. 1681 of the Code Napoléon, of the clause relative to third posses- 
sors. When the 168lst art. was before the jurisconsults employed to frame 
the Code, Napoléon suggested the insertion of a new provision, dijfering entire- 
ly from the old, te wit, that the purchaser, if he preferred, might pay the 
supplement of the price, *sous la deduction du dixiéme du prix total.” This 
new provision was adopted, and forms pow a portion of art. 1681, Being the 
introduction of an entirely new provision, it is not unreasonable to suppose that 
the clause ‘le tiers possesseur a le méme droit,” was added to remove any 
doubts which might arise whether the indulgence accorded to the first purcha- 
ser of paying the supplement of the price, subject to a deduction of one-tenth, 
should be considered personal to him, or might be enjoyed by the third pos- 
gessor. Our Code of 1825 does not contain the addition to the old law of 
**sous la deduction du dixiéme du prix total”; and, therefore, the framers of 
it did not consider it necessary to add the words, ‘Je tiers possesseur a le méme 
droit.” Had the Code of 1825 never been framed, nor the Code Napoléon, 
we should be left to the Code of 1808; the french, to the civil law, as it exist- 
ed in Pothier’s time. That law, upon the subject of lesion, js the same as that 
which is to be found in the Code of 1808, and, therefore, the authority of 
Pothier and others, who wrote upon the subject, will be held as authority by 
us. The Code of 1825 left the law exactly as it found it, so that the did french 
civilians must be held to be good authority with us, on the point, up to the 
present moment, 

The court compares art. 168] of the Code Nappoléon with art. 1871 of our 
Code. Art. 1871 has but Jittle to do with the present 4 Art. 2569 is 
the article really corresponding to the 168ist of the Code Napoléon. 

The limitation of the action of Jesion to the original party purchasing, is as- 
similated to that of a vendor of moveable effects seeking to en{orce his privilege 
upon them, which he can only do so long as they remain in the hands of the 
original purchaser. But art. 3194 declares positively that the vendor can only 
maintain his privilege ‘if the property still remains in the possession of the 

urchaser”; while there is no limitation as to the person in the chapter treat- 
ing of Jesion in sales—the only limitation is as to time, which is fixed at four 
years between majors, whilst between minors the prescription is suspended 
during minority. The very length of time given for bringing this action, isa 
strong and convincing proof, that the law-maker must haye contemplated the 
possibility of the property passing into third hands; but, considering the vice 
so great as to attach jtself to the thing, it was permitted to the vendor to get it 
back, upon the legal inference that he had really never sold it; and so, as has 
been before stated, the civilians held that the action lay ‘+ Etsi nullus dolus in- 
tercessit stjpulantis, sed ipsa res in se dojum habet.” ). |. 18, cap. De Rescin- 
denda V enditione. 

The case of Bradford's heirs y. Brown, 11 Martin, cited by the court, was & 
petitory action, not an action for the rescision of a sale on account of lesion. 
The suit was brought against a third party (Brown) who cited in his warran- 


tors, the heirs of Flower, who in his lifetime had purchased the premises in 
dispute from Bradford. Onthe warrantors’ offering in evidence the deed from 
Bradford to their ancestor, the reception of it in evidence was objected to, be- 
cause it was a nullity, lesion being apparent on the face of the instrument, the 
consideration being stated therein te be one dollar, The court merely say, that 
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it could not be treated as a nullity; that an action should have been brought to 
declare it void, leaving to the purchaser to make his election, either to give the 
property up. or pay the supplement of the just price. This was the question 
before the court, and thus was it decided. e dictum of a court on a question 
not before them, has never been held to be of any binding authority. 

This court, however, say, in conclusion, that this, at most, is a latent equity, 
and that third parties, purchasing in good faith, must be protected. I am not 
disposed to question the general correctness of the principle, for which, how- 
ever, no textual provision of the Code can be found, but, being a mere equitable 
conclusion, plain and obvious texts of law ought not to be defeated by it. The 
law has we gees baw to the plaintiff four years within which to commence 
her action ; she has done so. The law expressly says that the action lies against 
the thing itself, not against the person; she has so brought her action. The 
best commentators on our law have said that, being an action against the thing, 
it lies against the third possessor; and that, to avoid a circuity of actions, the 
original purchaser and third possessor may be sued at the same time ; the plain- 
tiff has done so. The same commentators say, that the third possessor cannot 
complain, because he has his recourse in warranty against his vendor ; the same 
right is accorded here. It wil] be said, perhaps, that the limitation of four 
years is nothing, becayse ten are given within which to bring an action for the 
annulment of a contract on the grounds of error or fraud; and that no body will 
contend that the property passing into third parties’ hands, bond fide, can be 
affected by the error or fraud. ‘This, no doubt, is an exception introduced for 
the security of titles and the peace of society ; though the true and real differ- 
ence is to be found in this, that actions for the annulment of contracts on the 
grounds of error or fraud, are personal actions, while the action of lesion is a 
real action—dolus re ipsa. ‘ 

‘* Cette action,” says Pothier, ‘‘est une action utilis in rem et non directa.” 
Con. de Vente, no. 331. But is lesion, in truth, a latent equity? Is it nota 
vice which materially affects the contract of sale? The law certainly says it 
does. This vice, or defect, was not, in the present instance, hid from the eye 
of the honest purchaser! The title deeds of the vendor exhibited this defect ; 
it was patent—the error, vice, or defect, was spread upon the public records. 


The judgment of the court on the re-hearing, was pronounced by 

Suet, J. Afier a careful reéxamination of this case, which is obscurely 
presented by the pleadings and evidence, our minds are left in doubt whether the 
land purchased by Brashear was community property; and, if so, whether, at 
the time of the subsequent purchase at judicial sale by Mrs. Brashear, she had 
ceased to have an interest inthecommunity. Both these questions may be im- 
portant in the decision of this cans. They may have a material influence up- 
on the legal question, whether Mrs. Brashear can be considerad as a third per- 
son, purchasing in good faith and exempt from liability. Without wishing tobe 

‘considered as now expressing an opinion upon the legal question under the 
hypothesis that the property once belonged to the community, and that she had 
not ceased to have an interest in the community before her purchase at sheriff's 
sale, we think it best to remand the cause for further evidence. When princi- 
ples of grave moment are involved, the court prefers nat to act upon an hypo. 
thetical or doubtful state of facts, 

We will merely say for the present that, we adhere to the opinion that the 
action of lesion does not extend to third persons purchasing in good faith from 
the vendee; and that Brashear must be held personally responsible, if there 
was lesion, even if his wife’s purchase should be maintained. 

It is, therefore, decreed that the judgment rendered by the court below be 
reversed, and that this cause be remanded for a new trial and for further pra- 
ceedings accord ing to law :. the plaintiff paying the costs of this appeal. 
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Sr. Anpre et al. v. Racwat et al. 


Where two persons qualify as joint administrators of a succession, and there is no severance 
of their deties, they will be responsible, in solido, for the proceeds of the sale of the effects 
of the succession which have come into their hands. In sach acase the administrator who 
seeks to relieve himself from responsibility for a dilapidation of the fands received, must 
show that it was ovcasioned by no neglect of daty on his part. Thereisno reason why the 
rale of responsibility in solido, established by art. 1674. incase of a joint administration by 
executors, should be confined exclusively to that elass of administrators. 

Interest is due on any balance found to be owing by an administration to a succession, from 
the date of the judgment establishing the debt. The amount must be considered as 
due ex contractu. 


PPEAL from the Court of Probates of Natchitoches, Greneauzr, J. M. 
Boyce, for the plaintiffs, cited 9 Rob. 282. 1 An. 214. C. C. 1647. 
Sherburne and J. B. Smith, for the appellants, contended that administrators 
were not liable in solido. C.C.2088. The judgment of the court was pro- 
nounced by 

Eustis, C.J. This isan action of the heirs of the late Onezeme St. André, 
of tke parish of Natchitoches, against the defendants, who were the adminis- 
trators of the succession, for an account of their administration and the balance 
due. Judgment was rendered against the defendants in solido, for the sum of 
$4096 624. The accounts were referred, under an order of the court, to audit- 
ors. The judgment made some alterations in the report made by the auditors, 
and amended it accordingly, but allowed no interest on the amount due. The 
defendants have appealed. 

The case was submitted to us at the last term, and has been held under ad- 
visement for the purpose of considering the questions of the liability of the 
defendants in solido. 

One of the defendants only was served with process, the other, as is alleged, 
having absconded, but has appeared by counsel appointed. The appointment 
of the administrators was joint, and, from the answer of the defendant Morgan, 
it appears that he holds himself not liable to the plaintiffs beyond his virile 
share, in consequence of the appropriation of the funds of the administration 
to his own use by his co-administrator, and of his having acted in all respects as 
a prudent and honest administrator. As far as we can judge from the evidence 
the administration was joint, and we do not find that there was any severance 
of duties on the part of the defendants. 

The proceeds of the sale of the effects of the succession came to the hands 
of the administrators ; they ought to have been deposited in their joint names, 
or retained under the charge of both; neither had the exclusive right to retain 
them, nor do we find any evidence which ought to change in any respect the 
joint liability of each, which extended equally to the preservation of the whole 
fund. 

The appellauts rely for a reversal of the judgment rendering the defendants 
liable in solido, on article 2088 of the Code, which provides that obligations in 
solido are not presumed, but must be expressly stipulated. But the same ar- 
ticle provides that this rule ceases to prevail, only in cases where an obligation 
in solido takes place of right, by virtue of some provisions of the law. The 
principle of article 2088 existed in the roman law, but there were exceptions to 
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it. There were several cases in which solidarity between debtors was implied; Sr. Anpre 


for instance the obligation contracted by several tutors undertaking the same tu- 
teluge, or by several persons engaging in some public administration. Pothier 
on Obligations, § 266, 267. 

In the present case, the funds of this succession being in the custody of both 
administrators, no portion of them could be diverted by one without the neglect 
or consent of the other. Whether the defendants are liable from having received 
money, or for neglect in not attending te its proper eustedy er appropriation, is 
not material in the present case. 

Article 1674, providing for one of several executors acting under the solidary 
responsibility of all, unless the testater has divided their functions, and each has 
confined himself to that allotted to him, presupposes the solidary obligation in 
cases of a joint administration on the part of executors. Doriocourt v. Jacobs, 
1 An, 214, There is no reason for an exception exclusively for this class of 
administrators, and, we think, that, in a joint administration of a succession the 
party who seeks to relieve himself from responsibility for a dilapidation of the 
funds received, must show that it was occasioned by no neglect of duty on his 
part. It has not been done in this case, and we think, the judgment appealed 
from is correct in this respect. 

The accounts between the parties were quite complicated; even the audit- 
ors failed to adjust them; but on the decree of the court the account must be 
considered as due ex conctractu, and bears interest from that date. Vide 
Petrie v. Wofford, ante p. 562. 

As to the allowance of commissions, vide 1 Rob. 400, and Succession of 
Milne, 5 Rob. 48. The judgment must be amended as prayed for in the ap- 
pellees’ answer, as to the interest only. It is therefore decreed that the judg- 
ment of the District Court be amended, allowing interest from the 12th March, 
1846, it being affirmed in all other respects, and that the appellants pay the 
costs of this appeal. 





Tue Strate v. SEWALL. 


Where a district judge, before whom a prisoner charged with an offence punishable with 
more than seven years’ imprisonment at hard labor, is brought on a writ of habeas corpus, 
admits him to bail, ordering the surety to be judged of and accepted by a justice of the 
peace named in the order; the surety, when sued on the bond, cannot exonerate himself 
from liability on the ground that a justice of the peace could not admit to bail one accused 
of such anoffence. The prisoner was admitted to bail by the district judge, who was au- 
thorized to delegate to his clerk or a justice suthority to accept the bond. 


PPEAL from the District Court of Caddo, Campell, J. Barry, district 
attorney, for the State. Crain, Elgee and Hyams, for the appellant. The 
judgment of the court was pronounced by d 
Kine, J. C.M.Sewall, being in close custody under a chargeof having in his 
possession and of uttering counterfeit bank notes and coin of the United States, 
was brought before the district judge upon a writ of habeas corpus. The judge 
admitted him to bail, and ordered “the security to be judged of and accepted 
by the sheriff of the parish of Caddo, or J. Clinton Beall, Esq., justice there- 
of.” The bond was executed before Beall, accepted by him, and returned into 
court. The grand jury subsequently found a bill of indictment against Sewal/, 


v. 
Rachat. 
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for uttering a counterfeit gold piece, resembling the current coin of the United 
States. During the same term of the court Sewall was called, and failing to ap- 
pear tu answer to the charge, his bond was declared forfeited, and a judgment, 
in solido, rendered against himself and his sureties, for the amount. From that 
judgment Hamilton, one of the sureties, has appealed. 

It is contended that, as the offence with which Sewall was charged, is pun- 
ishable with more than seven years imprisonment at hard labor, Beall, the jus- 
tice, was without authority to take bail; and the case of the State v. Hebert, 
10 Rob. p. 41, and the statute of 31 March, 1807, B. and C.‘s Dig. p. 530, are 
relied on, in support of the position. 

It is true that justices of the peace are not authorized by the act of 1807, 
to admit to bail persons charged with offences punishable with death, or with 
imprisonment at hard labor for seven years or more; and that the crime with 
which Sewall was charged, is punishable with over seven years imprisonment. 
B. and C.’s Dig. 244,§ 14. But the accused was not admitted to bail by the 
justice of the peace, but by the district judge, who could legally delegate to his 
clerk, or to a justice of the peace, authority to accept the bond. See case 
of State v. Jones, ante p. 9. This act of the justice, in the present instance, 
was the act of the court. 

The case of the State v. Hebert bears no analogy to the present. In that 
case, the justice of the peace admitted the prisoner to bail in violation of an ex- 
press statute. In the present, he was admitted to bail by a competent judge. 


Judgment affirmed. 





mn 


Tue Strate o. Jerry. 


After conviction of a slave tried for murder before a tribunal organized undet the stat. of 1 June, 
1846, jadgment willnot be arrested on the ground that he was not arraigned, and did not plead 
to the charge, where the record shows that he was defended by counsel, and the court state 
that he was convicted after an impartial trial. Under the stat. of 1846, objections not rela- 
ting to the substance of the prosecution cannot be considered on appeal. 

Where the day fixed for the execution of a sentence of death pronounced against a slave 
convicted before a tribunal organized under the stat. of 1 June, 1846, passes by, pending an 
appeal, the Supreme Coart have no power to fix another day. 


ow from a sentence pronounced by a tribunal organized under the 
stat. of 1 June, 1846, for the trial of a slave in the parish of Natchitoches. 
Barry, District Attorney, for the State. J. B. Smith, for the appeliant, cited 
Starkie, Crim. Pl. ch. 18, p. 337. 4 Black. 329. Bul. & C.’s Dig. p. 57, 8. 
1; p. 248, 8. 36. The judgment of the court was pronounced by 

Kine, J. The accused, who is the slave of St. Anne Prudhomme. was 
charged with murder, and tried by a tribunal organized under the act of 1846, 
(Acts, p.114). No counsel having been previously provided for him, he was de- 
fended by an advocate appointed by the court. After his conviction, he moved 
for an arrest of judgment, on the ground that he had neither been arraigned 
nor pleaded to the charge. The motion was overruled and he has appealed, 
relying on the ground stated in his motion, for a reversal of the judgment. 

The defects complained of are defects of form. The 14th sec. of the stat. 
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ute under which the accused was tried, provides, ‘ that noproceedings had it ac- 
cordance with this act shall be annulled or impeded by any error of form there- 
in.” Actsof 1846, p. 115, § 14. It is obvious that, under this statute, we can con™ 
sider no objections which do not relate to the substance of the prosecution. 

The record shows that, the slave was brought before the tribunal to answer 
to the charge preferred against him, that be was defended by eounsel appointed 
for the purpose, and the court state that he was convicted after an impartial 
trial. . 

The day fixed by the lower tribunal for the execution of the sentence of death, 
which was pronounced, has elapsed, and we are requested to fix another day- 
No such original power is conferred upon the court, as that which we are called 
upon to exercise. : Judgment affirmed. 


ae ween ~— 
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McKinney v. CHAMBLISS et al. 


An officer who seizes the property of a party under an order void on its face, and those who 
aid him in doing so, will be liable to the owner in damages. 


PPEAL from the District Court of De Soto, Taylor, J. Campbell, for 
the appellant. S. P. Jones, for the defendants. The judgment of the 
court was pronounced by 

Suiipett, J. The paper signed bya justice of the peace, under which the 
property of the plaintiff was seized, was void on its face, and the anterior pro- 
ceedings were also void. The constable who made the seizure, and those of 
the defendants who are proved to have aided him in it, were, therefore, unpro- 
tected by any legal warrant, and are answerable in damages. 

It is, therefore, decreed that, the judgment of the court below, except as to 
the defendant McConahay, be reversed; and it is further decreed that Jacob 
Smith, administrator of John McKinney’s succession, do recover of the defend- 
ants Horatio Chambliss, Samuel Mather, John Cuthberson, Joseph F. Haden, 
and Warrick Ferguson, the sum of $90, with costs in both courts. 





Tuompson t. Ketso et al. 


An accommodation endorsee of a promissory note has no right, on being sued, to require the 
previous discussion of the property of the drawer. 

Where an accommodaiion endorser of a note joins in an act executed bythe maker, and 
holder, before the maturity of the note, by which certain securities are given for its pay- 
ment, and the time of payment is deferred, declaring that he agrees tothe arrangement, 

and holds himself liable for the final payment of the notes “as endorser or security ” not- 

withstanding the postponement, and it does not appear from the terms of the agreement 
that any change was to be made in the obligations of the debtors adversely to the creditor, 
the use of the words “ endorser or security” will not be considered as releasing the endor- 
ser from the obligations of his endorsement, and binding him merely as e surety. As to the 
maker, he was merely as asurety; and the words must be considered as uscd in reference 
tohim. C. C, 3002. 
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THOMPSON PPEAL by 7 from a judgment of the District Court of Rapides, 
v. 


Cushman, J. ©. N. Ogden, for the plaintiff. Elgee and Hyams, for the 
appellant. The judgment of the court was pronounced by 

Eustis, C.J. This is anaetion by the holder, against Kelso, the drawer, 
and Compton, the endorser of three promissory notes. The defendant John 
Compton, alleges that, being merely an. accommodation endorser or surety, he 
is entitled to avail himself of the plea of discussion, and has designated the pro- 
perty of the drawer, which he urges must be first seized and sold, and tendered 
an amount sufficient to defray the expenses of the discussion. An exception to 
this effect was sustained by the district judge, who ordered the proceedings to 
be'stayed against Compion, until the property of Kelso, as set forth in the plea, 
should be first duly discussed. The plaintiff has appealed, and the case has 
been argued at bar on the right of the defendant, Compion, to avail himself of 
the plea of discussion. 

Compton was the endorser on the notes, and was duly notified of the protest 
thereof. His obligatiotiitowards the creditor was not affected by the fact of the 
notes being what are called accommodation notes. He was as much bound by 
his endorsement as though they had been notes for value, and had no right 
whatever, on being sued, to require the previous discussion of the property of 
the drawer. 

It is contended that his obligation on the notes was changed by a certain 
agreement entered into between the plaintiff and Kelso, in June, 1842, after the 
date of the notes, and before they became due. By this agreement certain 
securities were given, and the time of payment of the notes was deferred till 
1847, on certain conditions therein specified. To this agreement Compton was 
a party. He appeared in the act before the notary, and declared that he agreed 
to the arrangement, and held himself liable for the final payment of said notes 
as endorser or security, notwithstanding any postponement. It is urged that» 
by virtue of this clause, Compton became a mere surety for the debt. 

It certainly does not appear from the terms of this agreement, that any 
change was to be made in the obligations of the debtors, adversely to the cre- 
ditor. The mortgage on land and slaves given by Kelso, was in order to secure 
the full and punctual payment of the debt, according to the tenor of the notes 
and the stipulations of the agreement, to which Compton acceded, and in the 
purpose of which he concurred. There was no stipulation for any change in 
his obligation, and the effect which the district judge gives to the words endorser ~ 
or security, appears to us to be in conflict with the evident intendment of the 
whole agreement. The construction which would release him from the conse- 
quences of his endorsement, and bind himas a mere surety, appears to us to 
force the words from their evident meaning in the relation in which they are 
used. True, Compion was endorser, and bound as such to the creditor, but as 
to Kelso he was merely a party, and in that sense the word must be considered 
as used. Words must be construed in a sense in which they have effect to 
preserve and carry out an agreement, rather than in that in which a portion of 
them would be without meaning. All that can be said of this expression is 
that, Compton intended, by consenting to the arrangement, to preserve his posi- 
tion towards his creditor, and the debtor for whom he was bound, 

But the employment of the words endorser or security would not, under avy 
fair construction, release him from his obligation as endorser. An endorser is 
considered as a species of surety, and the terms security debts are, in common 
parlance, applied to endorsements; and, unless there were some grounds for 
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inferring aliunde the purpose of the creditor te change the character of his debt 
and make Compton a mere surety, we do not think the words used would effect 
the change. C. C, 3008. 

We think the judge erred in sustaining the plea of discussion. 

The judgment of the District Court is, therefore, reversed, the exception of 
the defendant overruled, and the case remanded for further proceedings ; the 
appellee paying the costs of this appeal. 


Succession or M’CanpDLEss. 


A testament, disposing of moveables and immovables situated here, made in another State of 
the Union, by a residentof this State, temporarily absent from home, and who afterwards 
returned and died at his domicil in this State, if clothed wi the formalities prescribed 
for the validity of wills in the place where 1t was executed, valid here. C. C. 1588, 

1589. Art. 1589 cannot be confined to the cases of foreigners, or of testaments disposing 
only of moveables ; nor is there any inconsistency between it and art.1581. Per Curiam; 
If a testament contain a substitution or fideicommissum, which our law prohibits, we should 
hold such a disposition null, though it might be valid by the laws of the State where made, 
But in what relates to the exterior form, not the substance of the testament, nothing in our 
Code authorizes a distinction between moveables and immovables. 

The third. clause of art. 10 of the Civil Code refers, not tothe form, but to the substance of & 
testamentary disposition, permitting the validity of such a disposition of movables to be 
regulated by the laws of a foreigner’s domicil. 


PPEAL from the District Court of Rapides, Cushman, J. The facts of 
A this case are stated in the opinion of the court, infrd. 

Flintand Mc Waters, for the curator, appellant. The only question in this 
case is, whether a citizen of this State,and who is actually in this State at the 
time of his death, can dispose, by will, of his property in this State, especially if 
immovable, except under the forms and in the mode perseribed by our laws. The 
counsel who maintain the validity of the will, rely on art. 1589 of the Code. This 
article, if it have any bearing on the case, only refers to non-residents, and not to 
citizens, and is checked and controlled by the general principles and plain provi- 
sionsot the Code, which clearly show that the laws of this State nevercontemplated 
thatits own citizens should dispose of property within its limits, except under the 
forms preseribed by its own laws. It isa general principle that, moveable pro- 
perty is governed by the law of the domicil of the owner; it is an equally well 
established principle that immovable property is governed by the ler ret sice. 
The third paragraph of article 10 of the Code, allows a citizen of another 
State to dispose ~ will of his property in this State, free of the trammels 
and forms of the law regulating the effect of acts passed in one country to have 
effect in another. The exception is as to moveable property. A citizen can- 
not dispose of immovable property situated in this State, in a manner different 
from the forms prescribed by our laws. 2 Rob. 258. 

Our Code, after describing the forms necessary for the validity of nuncupative 
testaments by public act and under private signature, proceeds to enumerate 
those necessary for an olographic will. Art. 1581. To be valid, it must be en- 
tirely written, dated, and signed, by the hand of the testator. It is subject to no 
other form, and may be made anywhere, even outof the State. Now, in rela- 
tion to the other three forms of wills, there is no similar provision that they can 
be -_ out of the State. The maxim, “ inclusio unius est exclusio alterius,” 
applies. 

An attempt is made in this case to escape the general principle of Jaw that, 
mmovable property in a State can only be disposed of comeving to the laws of 
that State, by contending that, this rule goes only to the effect of an act purport- 
ing to affect real property, and not to the formof the act. This distinction is 
founded upon an assumed meaning of the word effect, and a forced separation 
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of the formalities nying a will from the dispositions which it contains. 
But a careful oxi: of the instances in which the word effect is employed 
in the Code, will show that no such meaning was attached to it by the lawgiver ; 
but that it was used to denote the entire operation and force of the act in every 
int of view, and not merely the dispositions of the act, as distinct from the 
in which they are clothed. The provisions of the Code from arts. 1590 

to 1597 inclusive, show conclusively that no departure was ever contemplated 
from the fixed and prescribed forms of testaments, except in the cases embraced 


_ Within the foregoing articles, none of which apply to this case. 


Elgeeand Hyams, contra. ‘The will is clothed with the formalities prescribed 
for the validity of wills made in the State of Mississippi. Civil Code 1589, 483, 
1681. 6 Rob. 239. 5 Mart. N. 8, 48. 

The defendant contends that, under article 483 of the Civil Code, the prohi- 
bition relates as well to the form as to the effect of the disposition, and that a will, 
though made out of Louisiana, should be made according to the forms required 
by her laws. It is clear that this construction of art. 483, if true, would violate 
the provisions of art. 1589; and it has been decided to the contrary, in the 
cases above quoted. See Story’s Conflict of Laws, sec. 372, note 2, pP- 623, 
624, and 625; note no, $to sec. 474; sec. 371, b.c. d.e.; sec. 372, a. b.; sec. 
435, note 2; sec. 437 a 439, 440; note 2 to sec. 441 ; sec. 441 a; secs. 442, 443, 
443 a, 444,444 a. He shows that, under the civil law, the form of the 
will is to be decided according to the law of the place where made, whether it 
relates té moveables or immovables situated in another country. This is the 
doctrine of our law whatever principles to the contrary may prevail in countries 
governed by the common law. 

The judgment of the court was pronounced by 

Suet, J. Hugh McCandless, a brother of the deceased, presented to 
the court at Rapides, charged with the succession, a will constituting him sole 
Jegatee, and prayed that it might be recognized as the last will of the deceased, 
and executed accordingly. This the curator opposed, upon the ground that the 
testament was null for defect of form. 

The will was made in Mississippi, and it is admitted by the curator that it is 
clothed with all the formalities required by the laws of that State. If, however, 
its validity in point of form be tested by our laws, it is conceded by the legatee 
that the will is null. The succession of McCandless consists partly of slaves, 
which our law considers as immovables, and partly of moveables. Ail were situ- 
ated or found, at the time of his death, inthe parish of Rapides. In that parish 


‘he had been domiciled for many years, and there died. In the year 1832, he 


went from Louisiana to Mississippi, apparently for a temporary purpose. He 
remained there a few months, and while there fell sick, and, on the day before 
he started for his home in Louisiana, he made the will, Hecontinued after his — 
return to be a citizen and resident of Louisiana, and died in Rapides, in 1845. 

Our Code, after enumerating the three classes of wills—nuncupative, mystic, 
and olographic—and minutely prescribing the formalities to be observed in 
making them, declares, in article 1588, that ‘ the formalities to which testaments 
are subject by the provisions. of the present section must be observed, otherwise 
the testaments are null and void.” But the article which immediately follows, 
declares “‘ that testaments made in foreign countries, or in the States and other 
territories of the Union, shall take effect in this State, [auront leur exécution 
dans cet Etat,] if they be elothed with all the formalities prescribed for the vali- 
dity of wills in the place where they have been respectively made.” 

We find nothing in these expressions which would authorize us in restricting 
the article to the cuse of foreigners, or of moveable property. The language is 
unqualified, both as to persons and property; and fairly embraces wills made 
abroad, by our own citizens, of immovables, situated within our territorial 
limits. Why should we make distinctions which the law has not made? 
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Slight reflection will show the impropriety, as well as illegality, of excluding Succzssion 
our own citizens from the benefit of this provision. A numerous class of them — 
habitually leave the State for a short time during the hot months, for the pur- 
poses of health or pleasure. Others are called away from time to time by the 
necessities of business. A citizen thus absent may be visited by sudden sickness, 
and could rarely find in the other States of the Union, much less in a foreign 
country, persons competent to advise him with regard to the formalities required 
by our law. It was therefore reasonable to permit him to adopt the solemnities 
known and required by the law of the country where he is sujourning. To re- 
fuse him that privilege would be to deprive him, under certain circumstances, 
of authority over that which is his own, and which the law, as well as natural 
justice, permits him to dispose of. 

Bat it is said that a previous article of the Code, in treating of the olographic 
will, and after haying defined it as that which is entirely written, dated, and 
signed by the testator, and subject to no other formality, declares that, * it may 
be made anywhere, even out of the State.” And, since in the relation to the 
other forms of will, there is no provision that wills made according to these 
forms out of the State shall be good, the rule * Inclusio unius,” etc. is invoked. 
We do not see the force of this reasoning. The legatee asks thatthe will be 
sustained, not because it has the form of a nuncupative or a mystic will, but 
because it is a testament clothed with all the formalities prescribed for the vali- 
dity of wills in the State of Mississippi, where it was made. If this had been 
an olographic will made in Mississippi, the legatee would have asked its judicial 
recognition here, not because the laws of Mississippi recognize that form— 
which it seems they do not—but because the Jawgiver had said that the ologra- 
phic will should be respected, even though made in a foreign country. There is 
no inconsistency between articles 1581 and 1589; and both must be so jn- 
terpreted as to receive their full effect, 

We have already observed that the language of article 1589 is general in its 
terms, and not restricted to particular kinds of property. Nor do we find in 
other parts of our Code, any language which would authorize us to confine to 
moveables, the operation of testaments made abroad in the foreign form, Un- 
questionably, in a proper sense, it is true that immovable property is controlled 
by the law rei site. And if, for example, this testament contained a substitution, 
or a fideicommissum, which our law prohibits, we should hold such disposition 
null, even though it might be valid by the law of the State where the will was 
made. But in what relates to the exterior form, not to the substance of the 
testament, we find nothing in our Code authorizing a distinction between move- 
ables and immovabies. 

The third clause of article 10 has been cited, but seems to us irrelevant to the 
present question. We understand the clause as referring, not to the form, but 
to the substance, ofa testamentary disposition, and permitting the validity of the 
testamentary disposition of moveables to be regulated by the law of the foreign- 
er’s domicil. 

We may remark, in conclusion, that article 1589, as interpreted, accords with 
what appears to be the prevailing doctrine of the continental jurists. See also 
6 Robinson, 239. Judgment affirmed, 
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MartTIn v. WiLLIAMs et al. 


Where several terms have elapsed since the suggestion of plaintiff's death, and the making 
of an order authorizing the revival of the action in the name of her heirs, without any ap- 
pearance by them or any one authorized to represent the succession, the court will, on mo- 

tion, order a dismissal to be entered at the next term, unless an appearance be entere d be- 

fore that time. 


PPEAL from the District Court of Claiborne, King, J. No counsel ap- 
peared for the appellants. Peets and Hertzog, for the defendants. The 
judgment of the court was pronounced by 

Suet, J. The transcript in this cause was filed in 1843. In 1845, the 
death of the appellant was suggested, and an order made authorizing the suit to 
be revived in the name of Lucinda Martin’s heirs. Since that period no ap- 
pearance has been made by her heirs, or any one authorized to representithe 
suecession of Mrs. Martin, or the persons for whom she sued as tutrix in this 
suit; nor, af the calling of the cause, has any counsel for the appellants 
appeared. 

The appellees at the present term, have presented a notice for the dismissal 
of the appeal. The omission during so long a time to make an appearance and 
prosecute the appeal, justifies the application of the appellees; and it is there- 
fore. considered that, unless, at or before the opening of this court at its next 
term, due appearance be entered by the lawful representative of the deceased 
Lucinda Martin, or by some person duly authorized to prosecute the said ap- 
peal, the said appeal syijJ, on the first day of the next Alexandria term, be dis- 


Orr et al. v. Tuomas, Administrator. 


A court of Probates, under the jadicial organization anterior to the constitution of 1845, was 
. not without jurisdiction of actions in which the title to real estate was incidentally in- 
volved. 

A jadicial adjudication of community property made to the surviving husband, under pro- 
ceedings before @ court of competent jurisdiction, in which the minor heirs were represent- 
ed by their under-tato:, will not be annalled for informalities anterior to the decree of 
adjudication. The minors being represented by their under-tutor, the judgment of adjadi- 
cation is conclusive as to the facts on which it rests, untjl corrected on appeal, or annulled 
in a direct action. 

In ali cases of insolvency, whether the insolvent be dead or alive, his property is the com- 
mon pledge of his creditors, and each creditor is a third person as to all the others, and may 
avail himself in the concurso of all equities existing between them and the insolvent or his 
succession. 

The presumption which attaches to the thing adjudged is yuris et de jure, and no evidence is 
admissible against it. 

The prohibition to tutors to purchase the property of their wards, contained in art. 327 of the 

Civil Code, is not affected by any thing in the stat. of 10 March, 1834, s. 4, or that of 28 

March, 1840. The stat. of 1834 relates to defects of form, and the provisions of the second 

do not embrace tutors. . 
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An administrator has no authority to make admissions as to the value of the hire of slaves Cin 
the amount of which is claimed from the succession in his hands. v. 


PPEAL from the Court of Probates of Avoyelles, Baillio, J, LElgee, for — 
the appellants. Taylor and Swayze, for the defendant. Edelin and 

Waddill, for the intervenors. The judgment of the court was prepared by 

Rost, J.* The plaintiffs are minor heirs of Joyce Jam Thomas, and have 
instituted these proceedings in that capacity against the administrator of their 
father’s succession, for a settlement of the tutorship accounts, and the partition 
of their mother’s succession. The succession of Daniel 7’. Orr is insolvent, 
and his creditors, some of whom have intervened, are the real defendants in 
interest. 

The plaintiffs claim from the administrator: Ist. Certain slaves described 
in their petition, and alleged to be the separate property of their mother. 2d. 
The undivided half of the slaves, and one-half of the moveables belonging to 
the community. 3d. The-paraphernal funds received by their father during 
marriage. 4th. The hire of the slaves, and a legal mortgage, taking effect for 
all their claims on the 25th April, 1831, the date of their mother’s death. 

The defendant and intervenors excepted to the jurisdictiom of the Probate 
Court, so far as the question of title to the paraphernal slaves was involved in 
the controversy, which exception was overruled. The defendant ‘then filed a 
general denial, and further answered that, if the plaintiffs ever had, in right of 
their mother, a title to the slaves claimed, they have been divested thereof by 
a judicial sale of all the separate property of her succession, and by a judicial 
adjudication of the community property to Daniel T. Orr, as surviving parent ; 
that the decrees ordering the adjudication and sale are judgments rendered 
by a court of competent jurisdiction, and binding until they are reversed on 
appeal, or annulled in a direct action; and that should the plaintiffs recover, the 
succession of Daniel T’. Orr is entitled to be compensated for the support and 
education of the plaintiffs, the care and maintenance of the slaves, and the 
community debts paid by him. There was a judgment in the court below al- 
lowing the greater part of the plaintiffs’ claim; but their representative, con- 
ceiving it to be in some respects erroneous, took the present appeal. 

The defendant and intervenors insist upon their plea to the jurisdiction ; and, 
in case it should be overruled, ask that the judgment be amended so as to main. 
tain the validity of the judicial sale and of the adjudication. 

The claim of the plaintiffs, for the paraphernal slaves themselves, while the 
defendant offers, in the settlement of the succession of Joyce Jane Thomas, the 
price at which they were purchased by the husband, may fairly be considered 
as an incident of this action, and we are of opinion that the plea to_the juris, thee 
diction was properly overruled. Neither fraud nor lesion are alleged in the 
adjudication of the community property to Daniel T. Orr. The minors were 
represented, in the proceedings, by their under-tutor; the Court of Probates 
had jurisdiction of the subject matter; and the informality alleged is anterior 
to the decree of adjudication. This case is not easily distinguished from that 
of Lalanne’s heirs v. Moreau, 13 La. p. 432, in which the court refused to notice 
the irregularities in the proceedings anterior to the decree ordering the sale 
of the property of the succesion. The decree of adjudication in this case has 
the same force and effect; both create a title, on the faith of which the purcha- 








* This opinion was read by another member of the court, in the absence of Rost, J., 
by whom it was prepared, at the preceding term. 
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ser paid his money in one instance, and the surviving patent obtained credit in 
the other. The decree of adjudication is, in the language of the plaintiffs’ 
counsel, a judicial bill of sale—un veritable contrat de vente. Troplong, Pre- 
scription, no. 883. 

In all cases of insolvency, whether the insolvent be dead or alive, his proper- 
ty is the common plgige of his creditors; and each creditor is a third person 
as to all the others, and may avail himself, in the concurso, of all equities exist- 
ing between them and the insolvent or his succession. See the case of Guil- 
lemin’s Succession, 2 Ann. 634. 

It is contended that the decree of adjudication contains neither a descrip- 
tion ot the common property, nor the price at which it was adjudicated, and 
that it is void on account of uncertainty. That is sufficiently certain, which can 
be made certain. It has been shown in this very case which were the slaves 
belonging to the community: and it is not pretended that there is error in that 
part of the judgment. The slaves being known, it is easy to ascertain in the 
inventory, the prices at which they were appraised. The decree is no doubt 
defective in form ; but defects of that kind were habitual in the proceedings of 
the courts of Probate; and when no fraud is alleged, the preservation of the 
rights of property, for which this court is in a great measure established, makes 
it our imperative duty to disregard informalities, and to give effect te the con- 
servative principle that, when the law-giver is silent nullity is seldom to be pre- 
sumed. . 

Had the slaves in this case died or diminished in value, the minors would 
have enforced their rights under the decree of adjudication, and the informali- 
ties alleged would not have availed the creditors of Orr. It is the increase in 
the value of the property, and the difference in amount between the hire of 
the slaves and the interest on the price of adjudication, which have given rise 
to this claim. Speculation upon events are devoid of equity, although minors 
may be parties to them ; and there is nothing in the circumstances of the con- 
troversy which could justify a departure from the rule settled in the cases of 
Michel’s heirs and Lalanne’s heirs, 11 La. 149. 13 La. 432. The under- 
tutor having represented the minors in the proceedings, the judgment of ad- 
judication is conclusive as to the fact upon which it rests, until corrected on 
appeal, or annulled in a direct action. 2 Peters, 166. It is well settled that the 
presumption which attaches to the thing adjudged is juris ef de jure, and that 
no evidence is admissible against it. 

The adjudication of the common property to Daniel T. Orr must be sus- 
tained, and the plaintiffs credited with one-half the amount thereof, with 
interest from the 26th of May, 1835, till paid, and a legal mortgage on the 
property of the succession, from the 25th of April, 1831. 

Judgment was properly rendered in favor of the plaintiffs for the separate 
property of their mother. Article 327 of the Louisiana Code prohibits tutors 
from purchasing the property of their wards, and that prohibition has not been 
removed by the statutes of 1834 and 1840, on which the defendant relies; the 
first of those acts has reference to defects of form, and the provisions of the 
second do not embrace tutors. 

The legal mortgage operating in favor of the minors after their mother’s 
death, never was replaced by such a conventional mortgage as the law requires, 
and is still in force. 1t takes effect from the day on which the tutorship de- 
volved on Daniel T’. Orr, for all sums due by him until the final settlement of 
the tutorship account. Civil Code, arts. 268, 3282. 
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The questien has been raised, whether the succession of Orr owed interest 
on the hire of the paraphernal slaves. That question is not properly before us 
at this stage of the proceedings ; and it is possible that, after deducting yearly 
the expenses of the minors and of rearing the young slaves, from the hire of 
the grown slaves and the other income of the minors, the balance remaining 
will not exceed $500. 

We had come to the conclusion to liquidate the money claims of the plaintiffs, 
and to render in their favor a judgment to be classed and paid in the regular 
course of administration of their father’s succession. A further examination 
of the record, and of the written argument of counsel, has induced us to change 
our opinion in this respect. 

The admissions of the administrator are the basis upon which the jadgment 
of the court below as to the hire of the paraphernal slaves rest. He was in- 
competent to make admissions of that kind; and, without them, we are of 
opinion that the evidence in the record would not authorize the hire allowed. 
This, and other facts in the record, satisfy us that the ends of justice will be 
promoted, by remanding the case for the purpose of having the claims of the 
plaintiffs liquidated contradictorily with the creditors of the succession. The 
late Supreme Court considered that course necessary in all cases of insolvency. 
See Blois, tutor et al. v. Yard & Blois, syndics, 14 La. 250. But we wish 
to be understood as merely exercising the discretion vested in us to remand 
cases, when justice, in our opinion, requires it. 

It is, therefore, ordered, that the judgment in this case be amended, so as to 
read as follows: It is ordered that the plaintiffs, in right of their mother, 
Joyce Jane Thomas, recover from the defendant, in his capacity of administra- 
tor of the succession of Daniel T. Orr, the following forty-five slaves, to wit. 
[The names of the slaves are omitted. R.] It is ordered that, the adjudica- 
tion of the common property to Daniel T. Orr, be sustained. It is ordered 
that, the case be remanded to the District Court, and cumulated with the pro- 
ceedings in the insolvent succession of Daniel T’. Orr, with a view to further 
proceedings according to law, and the principles settled in the foregoing opinion. 
It is further ordered that, the plaintifis and appellants pay the costs of this 
appeal. 
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Sanpers v. Dosson, Curator. 


A procés-verbal of an adjudication for the price of which the purchaser executed his notes with 
mortgage, though not in the form of a notarial act, being a matter of judicial record, is au- 
thentic evidence, such as may form the basis of an order of seizure and sale. Nor is it im- 
portant that it was not signed by the judge as judge of probates; his signature as parish 
judge was sufficient. ‘As parish jadge, he was probate judge and auctioneer, and clothed 
with authority to adjudicate the property. 

As between the vendor and vendee it is unimportant whether a mortgage given to secure the 
price be recorded or not. Any objection on account of its not having been recorded, could 
only be raised by a third possessor. 

Letters of curatorship signed by the judge as parish judge and ex officio judge of probates, 
accompanied by the bond and oath of office received by that officer, and attested by his 
signature as parish judge, is sufficient evidence of a valid appointment as curator. 


PPEAL from the District Court of Franklin, Curry, J. Stillman, for the 
appellant. Purvis, for the defendant. The judgment of the court was 
pronounc ed by 

Supe, J. The plaintiff obtained an injunction, restraining the execution 
of an order of seizure and sale; and, froma judgment dissolving the injunc- 
tion, has appealed. 

The procés-verbal of the parish judge of the adjudication made to Sanders, 
for which he gave his notes secured by mortgage, upon which the executory 
process was obtained, is not clothed with the forms of a notarial act; but it is 
authentic evidence, being a matter of judicial record (Moore v. Louailler, 2 La. 
577), and formed a sufficient basis for the order of seizure and sale. Nor is it 





*Rosr, J. was not present during this term. 
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important that it was not signed by the judge, expressly in his capacity of judge 
of probates. As parish judge, he was judge of the court of probates and auc- 
tioneer, clothed with authority to adjudicate the property of the succession of 
Johnson ; and his signature of the procés-verbal as parish judge, is sufficient. 

It was unimportant, as between the suecession and Sanders, the vendor and 
vendee, whether the mortgage was duly recorded or not. Such an objection 
could only be raised by a third possessor, 

It is charged in the petition for injunction that, Dosson, the plaintiff in the 
executory proceedings, was not curator of the succession of Johnson, his pre- 
tended appointment having been made by James G. Taliaferro, acting in his 
capacity as parish judge, in which capacity he had no power to appoint a cura- 
tor. We are of opinion that a valid appointment was sufficiently established 
by the letters of curatorship, signed by the judge as parish judge, and ex officio 
judge of probates, and by the bond and oath of office, received by that officer 
and attested by his signature as parish judge. 

The only other ground alleged in the petition for injunction is not charged 
with certainty, and seems to have been abandoned by counsel. 

Judgment affirmed. 


Jones et al. ». Doztes et al 


A judgment, rendered in an action in which a sequestration was obtained by the plaintiff, de- 
termining the ownership of the property sequestered to be in the defendant, is conclusive 
against the sureties on the sequestration bond as to the question of owuership. In an ac- 
tion on their bond no evidence can be offered by them to impeach the ownership of the par- 
ty in whose favor the decision was rendered. 

In an action against the sureties in a sequestration bond for damages for the illegality of the 

_ sequestration, the plaintiff must show the value of the property sequestered, and such other 
injury as he may have sustained. In the assessment of damages, fees of counsel employ- 
ed to defend the original suit may be ineluded ; nor is it material to show that such fees have 
been actually paid; it is enough that plaintiff has incurred a liability forthem. Where 
defendants contend that the property sequestered has been restored since the judgment on 
the sequestration sujt, they must show that fact, or that the plaintiff has otherwise gained 
possession of it. 

Whatever may be the responsibility of the sheriff for the loss of property sequestered, the 
plaintiff, and the sureties on his sequstration bond, will, in case the sequestration be ad- 
judged illegal, be responsible for its restoration. 


PPEAL from the District Court of Morehouse, Copley, J. McGuire and 
Ray, for the appellants, cited Smith v. Bradford, 17 La, 266. Newman v. 
Willson, 1 An. 48, as to the right to recover counsel fees as damages. Rich- 
ardson and Sharp, for the defendants. The judgment of the court was pro- 
nounced by 
Surpe.t, J. The defendants are sued as the sureties in a sequestration 
bond, executed in the case of Sawyer, Crawford & Cliborne, administrator v. 
Jones & Stevens. In that suit a quantity of logs was taken upon the writ of 
sequestration out of the possession of Jones & Sevens, and the property was 
then claimed as the property of Sawyer and his co-plaintiffs: The ownership 
was directly put at issue; and, aftera trial on the merits before a jury. a gen- 
eral verdict was found in favor of Jones; upon which the court gave judgment 
in favor of Jones, and also of his co-defendant St.yens, who had alleged in his 
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answer that he was employed as a raftsman by Jones, the sole owner. -This 
judgment remains unreversed ; and, as between the parties plaintiffs and de- 
fendants in that case, is res judicata in favor of Jones’ ownership, and the law- 
fulness of his possession, and that of his agent Stevens. 

But, it is now contended by the defendants, the sureties of Sawyer, 4c., that 
the judgment does pot form res judicata against them on the question of own- 
ership, and that they were properly permitted by the judge a quo to offer evi- 
dence impeaching the ownership of Jones. 

In our opinion the court below erred. What was the condition of the bond 
in which the present defendants united as sureties, with the plaintiffs in the 
former suit? It was that, “if the said Joseph M. Sawyer, et al. shall pay, or 
cause to be paid, all such damages as may accrue, in case it shall appear and be 
decreed that the said sequestration was wrongfully sued out, then and in that 
case the above obligation is to be null and void, otherwise to remain in full force 
and virtue. Here was a clear undertaking of the sureties that they would pay 
damages, if the sequestration should in that suit be decreed to have been un- 
lawfully issued; in other words, if it should be adjudged that the defendants in 
the sequestration, and not the plaintiffs, were the lawful possessors and owners 
of the property. Such a decree has been rendered. The lawfulness of the 
possession of Jones & Stevens, and the ownership of Jones, have been solemnly 
adjudged ; and, we think, it would be a violation of the terms and spirit of the 
bond, if the sureties were now permitted to renew the issue of ownership. 
That question is closed by the former judgment, and noe evidence on the point 
of ownership is admissible in this cause. The issue now is, what damages has 
the injured owner, Jones, sustained by the wrongful sequestration. 

Under this issue, it is necessary for the plaintiffs to show the value of the 
property taken under the sequestration, and such other injury as was sustained. 
In the assessment of damages, we think, may properly be included the reason- 
able expense of counsel employed in the former suit; and, if the plaintiffs in- 
curred a liability to counsel for their fees, we do not consider it material that, 
they should show that the fees had been yet actually paid to the counse] em- 
ployed. 

It was certainly admissible for the defendants to show that Jones, or his agent 
Stevens, had taken away any portions of the timber during the sequestration, 
An attempt was made to prove that they did so. But, the testimony upon 
which the defendants rely on this point, is not satisfactory to us. It wants ac- 
curacy as to time, place, and the identity of the property spoken of by the wit- 
nesses. The violent resistance, and other acts on the part of Sievens, spoken 
of, may have occurred before the issuing out the sequestration. The burden 
was upon the defendants to prove clearly, either the restoration of the property 
after the decree in favor of the defendants in the furmer cause, or that they had 
otherwise gained possession of it. If Jones has not got his property which 
was wrongfully sequestered, he must have its valne. 

It is said, however, that the sheriff was the party to whom Jimes should look ; 
that he had the property in his custody under the writ, was bound to preserve . 
it for the successful litigant; and if, from his negligence, it floated away, or was 
otherwise destroyed or Jost, he and his official sureties are answerable. What- 

ever may be the responsibility of the sheriff, we consider it clear that the plain- 
tiffs in the sequestration were responsible for its restoration, and the sureties 
also by the tenor of their bond. 
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Stevens, as a party obligee in the bond and the agent of Jones, is properly 
joined in this suit, and may recover jointly with Jones, for his use. 

Entertaining these views we should, if the case were originally before us, have 
certainly given judgment for the plaintiffs, for the value of the property seques- 
tered and for the sum expended in defending the former suit. The only doubt 
left upon our minds is, as to the question, whether, after the sequestration, the 
present plaintiffs regained possession of a portion ef the property; and that 
doubt is induced more by the verdict of the jury, than by the evidence on the 
part of the defence as presented in the transeript. In deference to the opinion 
of the jury, we have determined to remand the cause. 

It is therefore, decreed that, the judgment of the Distriet Court be reversed, 
and that this cause be remanded for a new trial, and for further proceedings ac- 
cording to law; the defendants paying the costs of this appeal. 
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Jounson v. Downs. 


‘Where a note was made by an individual, and endorsed by several persons for his accommo- 
dation, toenable the maker and the plaintiff to carry on a partnership, and was delivered by 
the maker to his partner during the existence of the partnership, the endorsers mast be consi- 
dered as mere sureties, whose obligations are limited by that of their principal, the maker ; 
and, to enable the plaintiff to recover against one of the endorsers, a settlement of the 
partnership must have been made. 


PPEAL from the District Court of Ouachita, Copley, J. Garrett, for the 
appellant. Downs, defendant, prose. Richardson and Sharp, on the 
same side. The judgment of the court was pronounced by 

Eustis, C. J. This suit is brought on a promissory note for $6000, dated 
June 18th, 1836, and payable twelve months afterdate. It isdrawn by Thomas 
Short and Francis Routh, to the order of B. Marshall, and is by him endorsed ; 
it also has the endorsements of W. B. Fort, S. W. Downs, and Robert Haile. 
The present suit is against the third endorser, S. W. Downs. 

The defendant pleaded that the note sued on was given for the accommoda- 
tion of Short, and that the endorsement was a mere suretyship, contracted by 
the endorsers in order to enable Short and the plaintiff, who was, at the time, 
his partner, to establish and carry on a public house at Pascagoula, in the State 
of Mississippi, under certain articles of partnership agreed upon between them ; — 
that the plaintiff did not himself comply with the conditions of the eo-partner- 
ship; that, on the dissolution of the partnership, the plaintiff himself was 
charged with the liquidation of its affairs, and took in charge all the property, as 
well as the books and papers of the concern, and has not rendered any account 
of his administration, and has made no settlement of the partnership affairs with 
Short, his co-partner ; by reason of which itis pleaded that this action cannot be 
maintained. It is further alleged as a defence that, on a settlement, Short will 
not be a debtor to the plaintiff, and that the plaintiff has been guilty of laches in 


- not settling the partnership concerns, and recovering payment, if anything were 


due him, from the other endorsers, who have since became insolvent. The pre- 
scription of five years, and the general issue, are also pleaded. 

The case was tried, and evidence taken, under these issues. The district 
judge non-suited the plaintiff, and he has appealed. The defendant, in his 
answer has prayed that the judgment of the District Court be reversed, and 
that there be final judgment in his favor. 
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As the note sued on was given by Short to his partner, during the partnership, 
the only ground on which an action could be maintained on it between the part- 
ners would be its entire disconnection with the partnership concerns and liabi- 
lities. If the note was given for an independent debt due by Short to Johnson, 
the recourse of the latter against the parties to the note would be unquestionable. 

On an examination of the evidence, touching the origin of the note, we have 
no sufficient reasons for dissenting from the opinion on which the district judge 
rendered his judgment; and we find, in a suitof the same plaintiff against 
other endorsers on this note, which is part of the evidence in this, that the Su- 
preme Court came to the conclusion that the note was identified with the part- 
nership concerns of the plaintiff and Short. The case is reported in 4 Rob. 160. 
The court say that, if the action had been instituted against the maker of the 
note, no recovery could be had until a final settlement of the partnership was 
made, and then only for the balance ascertained to be due, according to the well 
settled rules of the law of partnership. The plaintiff was accordingly non-suited. 
We are also satisfied that, in endorsing this note for the purpose for which it was 
given, the endorsers were mere sureties, and that their obligations are limited 
by that of the principal, Short, towards his creditor, the plaintiff. To enable 
the plaintiff to recover against the defendant, therefore, a settlement of the 
partnership concerns must have been made. None having been made, the 
objection is, therefore, fatal to the present action. 

It is contended by the counsel for the plaintiff that, the defendant is pre- 
cluded from taking advantage of this plea of the non-settlement of the partner- 
ship accounts, by having pleaded other matters which go to the extinguishment 
of his obligation, and by his asking, on the appeal, for a final judgment in his 
favor, and pleading the prescription of ten years as limiting the action for the 
settlement of accounts between partners. In this opinion we do not concur. 
The only doubt on our minds has been, as to the correctness of the District 
Court in rendering the judgmentas in case of non-suit, instead of a final judg- 
ment. But as the court appears to have decided exclusively on the plea before 
mentioned, we do not feel authorized to reverse it. Judgment affirmed. 





Succession or Broapaway. 


Where a succession is solvent, and the whole property of which it is composed is under the 
care of the administrator, he is authorized to make any necessary advances for the sup- 
port of the surviving widow in community and of the minor heirs; bat such advances must 
be charged to the widow and the minor heirs, who, on a partition of the succession, will be 
considered as having received the amount so advanced on account of their shares, and the 
administrator will be entitled to credits accordingly. ’ 

PPEAL from the District Court of Caldwell, Barry, J. Garrett, for the 
administrator, appellant. Crawford, for the opponents. The judgment 

of the court was pronounced by 
Kine, J. S. J. Broadaway died, leaving a succession in community be- 
tween his widow and the children of the common marriage. Of the latter, six 
were minors, whom the mother represented as natural tutrix. A part of the 
succession property was sold, for the purpose of paying the community debts» 

The residue was preserved in kind, and the revenues derived from it applied to 
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Succession the discharge of the debts of the succession, and to the support of the widow 
a and minor heirs. The administrator filed an account of his administration, 


which was opposed by the two heirs of full age, on the ground, among others, 
that the administrator had charged the succession with sums disbursed for the 
support of the widow and heirs of the deceased. The opposition to sums ad- 
vanced for that purpose was sustained, and the administrator has appealed. 

The right of the administrator to charge the succession generally with monies 
paid for the support of the surviving widow in community and the minor heirs, 
is the only question at issue on this appeal. 

The succession of the deceased is solvent; the entire property of which it 
is composed is under the care of the administrator, and the necessity for the 
advances is fully shown. Under these circumstances the administrator violated 
no duty of his trust in making reasonable advances to the widow ; but these 
constitute charges against her as surviving partner of the community and tutrix, 
and not against the succession generally. They can only properly figure on 
the present account, forthe purpose of showing that the administrator has faith- 
fully accounted for all the funds which have come into his hands. For their 
amount he stands as the creditor, not of the succession generally, but of the 
parties for whose benefit the disbursements were made; and, ona partition, those 
parties will be considered as having received those amounts as advances on ac- 
count of their shares, and the administrator will be entitled to a credit for all 
such payments. 

The judgment of the District court is therefore affirmed, with costs. 


Same CasE—APPLICATION FoR A RE-HEARING. 


RE-HEARING having been applied for in this case, it was refused, for 
these reasons, assigned by 
Kine, J. Inthis case the re-hearing is refused because, in the opinion of 
the court, the judgment of the court below, and its affirmance by this court, do 
not prevent the administrator from being credited in the partition, and the 
heirs and widow in community charged, with the advances made to the widow . 
and tutrix. 


CARPENTER, for the use &c. v. REYNoLDs. 


The appeal must be dismissed where the, certificate of the clerk merely states “that, the 
transcript contains a true, perfect, and correct transcript of all the records, documents, and 
proceedings, had in the cause, now on filc in the clerk’s office.” 

— from the District Court of Caldwell, Barry, J. Purvis, for the 

plaintiff. Garfett, for the appellant. The judgment of the court was 


—. by 
Suwent, J. The plaintiff and appellee has moved the dismissal of this 


appeal. On the other hand, tho appellant assigns as error that, he was not 
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brought into the court below by citation, and that the appointment of a curator 
ad hoc to represent him was unlawful. 

The clerk’s certificate is, **that the transeript contains a true, perfect, and 
_ correct transcript of all the records, documents, and proceedings, had in the 
cause, now on file in the clerk's office.” Non constat, under this certificate, that 
there may not have been other documents and proceedings in the cause, which 
would have cured the alleged error, and presented the cause as one against a 
defendant, who had appeared, or otherwise become, in legal contemplation, a 
party to thecause. Under this imperfect certificate we cannot say whether the 
court below erred in sustaining jarisdiction, and rendering judgment. 

It is, therefore, ordered that, the appeal be dismissed at the appellant’s costs, 
reserving to the appellant whatever right he may have toattack the judgment of 
the District Court, by an action of nullity or otherwise. 


————— eee eee 


Mircueut. ¢. Lay et al. 


The sale of property seized under a A. fa. cannot be enjoined by the defendant in execution, 


on the ground that it does not belong to him, but to others ; itis for the latter to resist the 
execution, if they desire to do so. Ifthe property was in possession of defendant as agent 
for the owners, or as administrator of the succession of any one of them, he might have 
institated proceedings, in their names, for their protection. 

Where an injunction, arresting the sale of property seized under a f. fa., is dissolved on 
motion as to a portion of the property, but, after a trial on the merits subsequently had, is 
maintained as to the remainder, the creditor will not, by executing his f. fa. against the 
portion as to which the injunction was dissolved, deprive himself of the right to appeal from 
the subsequent decree perpetuating the injunction as to the remaining portion. 


PPEAL from the District Court of Caldwell, Barry,J. Garrett, for the 
plaintiff. McGuire and Ray, for the appellant, Lay, contended that plaintiff 
could not maintain an injunction on the allegation that the property does net 


belong to him, he complaining of no injury to himself. Hudson v. Dangerfield, 


2 La. 66. Seymour v. Bourgeat, 12 La. 124. Morgan v. Whitesides, 14 La. 
280. Hatch v. City Bank, 1 Rob. 470. The judgment of the court was pro- 
nouaced by 

Supe, J. This action was brought for the purpose of enjoining the sheriff 
and Lay, from proceeding to the sale of certain property, seized under a fiert 
facias in the suit of Lay v. Mitchell. The plaintiff alleges that none of the 
property, the seizure of which has been notified to him, belongs to him; but 
that the whole ef it belongs to other persons to wit; Francis C. Mitchell, Joseph 
T. Mitchell, Jesse A. Sapp, and the succession of George Grimshaw, of which 
he is administrator. On motion, the court dissolved the injunction as to all the 
property, except that alleged to belong to the estate of Grimshaw ; and, after a 
trial on the merits, the injunction was made perpetual as to the property 
belonging to Grimshaw’s estate. 

A defendant in execution has no right to enjoin the sale of property seized 
under a writ against himself, because it belongs to other persons. The purpose 
of the remedy is to prevent aninjury to the complaining party. If the owners 
of the property desired to resist the execution, it was their province, not Mit- 
chell’s, to do so. If the property was held by Mitchell, as the agent of 
owners, which, with the exception hereafter notice, was not alleged, 
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Mitcustt might, as agent, have instituted proceedings in their names, and for their pro- 
Lai. tection. But, as the case stands, the action of Mitchell is gratuitous; 

It is true that, if the purchaser at a sheriff's sale of property not belonging 
tothe defendant is evicted by the owner, the defendant in execution is liable to 
an action for the reimbursement of the price paid, which has gone to his credit, 
and may thus be exposed to future expense and litigation. But this the debtor 
may easily avoid, by paying his judgment creditor, so that this argument pre- 
sents no equity. 

As to the property which he possessed as administrator, it is quite clear that 
an administrator has authority, and that it is his duty, to protect the estate from 
seizure for the debt of another; and, if the property really belonged to the suc- 
cession, we should attach no importance to the circumstance that the notary has 
omitted to describe it properly ia the inventory. But, in the present case, the 
plaintiff did not bring suit as administrator, but in his individual capacity. The 
injunction bond is in his individual name, and the proceedings are so framed 
that they would not bind the succession as res judicata; nor could the succes- 
sion be liable in damages upon a dissolution of the injunction. 

It has been urged by the appellee that Lay, by proceeding to execute his fier 
Jfacias against that portion of the property as to which the injunction was dis- 
solved upon motion, deprived himself of the right to appeal from the subsequent 
decree, perpetuating the injunction as to another portion. ln this view we do 
not concur. The decrees were not indivisible. 

It is, therefore, decreed that, the judgment of the court below, which sus- 
tained the motion to dissolve, be affirmed. It is further decreed that, the judg- 
ment of the court below, perpetuating the injunction, be reversed; that the 
suit of plaintiff be dismissed, with costs in both courts; and that the defendant, 
Benjamin Lay, recover of the said William W. Mitchell, and of Aaron P. 
Ryan and Charles Newburger, his sureties, in solido, the sum of $100, as 


damages. 
































Same CasE—APppLicaTION For A RE-HEARING. 


Garrett, prayed for a re-hearing, as to the sureties, on the ground that they 
were not made appellees, citing Spurlock v. Hunter, 12 La. 370. On this appli- 
cation the judgment of the court was pronounced by 

Suiext, J. It is ordered that the judgment remain undisturbed, except 
only so far as concerns the sureties, Ryan and Newburger, as to whom a re- 
hearing is granted, on the point in their behalf presented; and that, as between 
plaintiff and defendants, the mandate of this court issue to the court below. 
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Brown, Tutrix v. Kine, Curator. 


Where a party intends to avail himself of a judgment as the foundation of his claim, the 
whole proceedings upon which the decree was based, must be produced. An incomplete 
_Manscript will not be admissible. 
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PPEAL from the District Court of Caldwell, Barry, J. Phelps, for the 
plaintiff. McGuire and Ray, for the appellant. ‘The judgment of the Kine. 
court was pronounced by 

Kine, J. The plaintiff, in her capacity of administratrix of her husband, 

John Brown, deceased, instituted this action against the defendant, as curator of 
the estate of Charles Craig, deceased, to compel him to recognize and pay, in 
due course of administration, a balance alleged to be due upon a judgment ob- 
tained by John Brown & Co. against Craig and others, in 1821. From a judg- 
ment rendered in favor of the plaintiff, the defendant has appealed. 

On the trial of the cause the plaintiff offered in evidence a document as 
purporting to be a transcript of the suit of John Brown & Co. v. Craig et al., . 
the introduction of which was opposed, on the ground that the record was in- 
complete. The objection was overruled, and a bill of exceptions taken to the 
opinion of the judge. We think that the judge erred in receiving the testi- 
mony. ‘The document offered bears internal evidence that it is not a complete 
transcript of the record, and this fact further appears from the certificate of the 
clerk. That officer only certifies, “the foregoing to be true copies from the 
originals filed in my office, in the suit of John Brown & Co. v. Craig, Haberling 
§& Co.” The rule appears to be settled that, when a party intends to avail 
himself a judgment as the foundation of his claim, the whole proceedings upon 
which the decree was based, must be produced. 1 Greenleaf, Ev. § 511. 8 
Mart. N. 8. 382. This case differs from that of the Succession of Stafford, 

2 An. Rep. 886, in which we held that a party would not be required to pro- 
duce the entire record of insolvent or mortuary proceedings having no connec- 
tion with his demand, but with which his demand had been cumulated. 

The rejection of this testimony leaves the plaintiff's claim unsupported by 
evidence, and renders it necessary to remand the cause. 

It is, therefore, ordered, that the judgment of the District Court be revers- 
ed, and that the cause be remanded for further proceedings aecording to Jaw; 
the plaintiff paying the costs of this appeal. 






Waters v. Grayson. 






A slave brought to this State and remaining with the person who brought him until his death, 
being an immovable in his possession, must be presumed to belong to him. If such a title 
is to be effected by parol evidence as to its origin in a State in which slaves are considered 
as personal property, the evidence ought to be definite, positive, and of unquestionable 
credibility. 

PPEAL from the District Court of Caldwell, Barry, J. McGuire and 
Ray, for the appellant. Garrett, for the defendant. The judgment of 

the court was pronounced by . 
Eustis, C. J. The plaintiff claims from the defendant, who is administga- 

tor of the succession of Robert Caldwell, deceased, a certain negress slave 

named Nancy, and a reasonable sum for her hire, since 1836. The defendant 
answers that the slave forms a part of the property of the succession of said 

Caldwell, he, Caldwell, having purchased her in Missouri in that year, and 

having been in possession of her up to his death, and that, since that period, she 
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has been in possession of the representatives of his succession. There was 
judgment for the defendant, and the plaintiff has appealed. 

The admissions and acts of the administrator of the succession in relation to 
the subject of this suit, we attach ne importance to, inasmuch as the title to the 
slave acquired in Missouri, which is to determine this controversy, rests upon 
the testimony of the plaintiff’s witness, Logan. 

The plaintiff is the sister of the late Robert Caldwell. In her petition, she 
says that, in 1636, her brother loaned to her $300, and she permitted him to 
take into his posgession the slave in controversy until the sum was refunded to 
him, he agreeing to pay her a reasonable compensation for the services of the 
slave, which she ayers to be $100 per year, and claims for eleven years hire, 
$1,100, less the $300 loaned. The witness, Logan, says: “ I know of getting 
possession of a negro slave called Nancy from the plaintiff. It was, in the year 
1836, that Robert Caldwell got possession of said slave Nancy, in the county of 
Perry, State of Missouri. The reason of his getting possession of her was, 
that the said plaintiff had suld the said slave to one Isage Flynn, who had be- 
come dissatisfied with the title of said slave, and Robert Caldwell proposed to 
advance the mopey to Flynn for the plaintiff, Mary Ann Waters, which, I was 
informed by Caldwell, was done accordingly~the sum of money being $300; 
that said Caldwell was to return said slave to plaintiff, whenever she repaid to 
him the sum of $300. Ina conversation with Caldwell, said Caldwell informed 
this deponent that he did not make this arrangement in relation to said slave for 
the sake of profit; and, speaking of the plaintiff's slaves generally, he spoke 
of the little profit they were to his sister, the agid plaintiff, and that she would 
do well to Jet him take them all to the State of Louisiana, and hire them out 
or work them.” 

By the laws of this State slaves are considered as immovable property, and 
the title to them is governed by the rules relating to the latter, as to its proof 
and the forms in which it is transferred. In Missouri, where the title to this 


slave originated, slaves are held to be personal property; and the evidence 


respecting their transfer is said to be the same as relates to that class of pro- 
perty. The slave, being an immovable, in the possession of Caldwell, when 
she was brought to Louisiana, in 1836, and remaining with him until his death, 
must be presumed to belongto him. [If this title, which the law implies from 
possession, in the absence of any evidence impugning it, is to be affected by 
parol evidence as to its origin in a State in which slaves are considered as per- 
supal property, we think that such evidence ought to be definite, positive, and 
of unquestionable credibility. The declarations of a single witness, at this 
remote period of time, as to the admission of a person no Jonger living, ought 
certainly to be received under due caution, and to be weighed and examined 
with scrutiny. Otherwise the uncertainty which would be thrown around the 
titles to slaves brought from other States, would be of serious injury to thet 
description of property ; mortgagees, as well as owners, would feel alarmed 
at the danger which an interested and unscrupulous witness might create, 
in relation to titles in slaves. 

. When we come to examine this testimony under these reservations, we find 
it to fail in establishing, with proper certainty, the binding consent of the plain- 
tiff to the supposed proposal of Caldwell to purchase the slave for and on ber 
account, and the promise to pay the $300 at all events. The slave belonged to 
Flynn. Caldwell paid the $300, and took her. But did the plaintiff request 
him todoit? Did she bind herself to re-pay the purchase money! Did she 
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consent that the slave should be taken to Louisiana at her risk, and she remain 
bound to reimburse the $300, eyen in the event of the death of the slave? Did 
she, during the eleven years, ever demand the hire of the sjave, or an account 
of her earnings? These are questions to which the evidence gives no satisfac- 
tory answer. 

It may well be true that Caldwell would willingly have returned the slave to 
her former mistress, who was his sister, had she desired it, and remunerated 
him for the advance for her purchase, and he may so have expressed himeelf ; 
but, from what is before us, we attribute such a willingness and declaration on 
his part to the promptings of natural affection for his sister, rather than to any 
contract made between them for the pledge of the siave for a loan of money. 
An expression, on his part to this effect, may have caused his administratrix to 
withhold the slave from the sale of the effects of his succession, in 1842. But, 
as we have stated, the rights of Caldwell’s succession to the slave depend on 
his title, which he acquired by purchase from Flynn, and which we consider 
the testimony of Logan does not impair or modify. 

The district judge has given, by his decision“m favor of the defendant, his 
opinion es to the effect of the testimony of Logan; and, concurring with him 
therein, there is nothing in the case which would werrant us in reyersing it. 

Judgment affirmed. 








LupELING », GRAVES, 


A sale, made of property seized under a f. fa.. pending an opposition by a third person, 
if the opposition be sustained, will be pail. 


PPEAL from the District Coyrt of Ouachita, Barry, J. McGuire and 
Ray, forthe appellant. R. W. Richardson and Garrett, for the defendant. 
The judgmest of the court was pronounced by 

Eustis, C.J. The plajntiff obtained an injunction against the execution of 
a writ of possession, issued from the District Court held in Ouachita, in the case of 
the present defendant v. Hemkin et al. ‘The judgment rendered in that case 
was affirmed on an appeal to the Supreme Court, and is reported in 12 Rob. 103. 
The plaintiff claims the ownership of the slave Jennie and her son John, which 
were the object of the writ of possession. On an issue made as to the title of the 
plaintiff, there was judgment in favor of the title of the present defendant, 
Mrs. Graves, dissolviag the injunction, and condemning the plaintiff to pay the 
defendant $10 per month, from the 22d of March, 1847, the day of the issu- 
ing of the injunction; and the plaintiff has appealed. The litigation with 
which the property of the defendant in these slayes is connected, antagonist to 
the plaintiff and those in whose right she claims, dates back to 1840. 

I. The plaintiff alleges, in support of her title, that she purchased the-slaves 
from Bernard Hemkin, on the 5th of August, 1842, But the only title which 
Hemkin himself had was null, under article 400 of the Code of Practice. 
The purchase was made pending the opposition to the sale under execution, 
and the subsequent decree of the Supreme Court is conclusive as to the ef- 
fect of the adjudication, and the sale to the plaintiff was made during the pen- 
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dency of the opposition. Hemkin was the plaintiff in execution, and bound, ag 
a@ party, by all the proceedings. 

II. Plaintiff also claims title under a purchase she made at a sherift’s sale of the 
rights of the defendant in the suit abovementioned, by virtue of which she al- 
leges herself to be the owner of the judgment on which the writ of possession 
issued. Thé sale was made under an execution for costs, on the Sth of Feb. 
1844. But, by the return of the sheriff, it does not appear that the interest of 
the defendant in the suit purports even to have been seized, or sold. The par- 
ties whose interest the plaintiff appears by the record to have purchased, had 
no real interest in the suit, or the property which was the subject of it. 

III. The plaintiff claims, in support of her title, through Drinkgrave, from 
whom she bought, the benefit of a purchase made by George W. Copley, of the 
interest of the defendant in the same suit, at a sheriff’s sale under an execu- 
tion issued on a judgment rendered against the defendant and her husband. 
This sale was made in April following (1844). Considering the character of 
the agreement under which Drinkgrave acquired Copley’s rights, and the posi- 
tion of the latter as one of the attornies of the defendant at the time, we only 
feel ourselves called upon to state that, we think the plaintiff's title acquired no 
additional validity by superadding that thus acquired by the attorney of the 
defendant. 

We have been asked by the counsel for the defendant to reduce the price al- 
lowed for the hire of slaves by the District Court, as the weight of testimony 
would be in favor of that reduction. This is a matter which, under contradic- 
tory evidence, rests in the judgment of the judge who tried the cause, and we 
may observe, in conclusion, that the plaintiff has not placed herself in a situa- 
tion before the court to invoke itsequity. The litigation, which she has inflict- 
ed on the lawful owner of these slaves, has been without cause, and even with- 
out apology ; and the stipend allowed her will afford but a small indemnity for 
the injury which she has suffered by the deprivation of her property for so long 
a period. 

There is no question raised in the pleadings as to the issue of the slave born 
since her son John, who is named in the writ. The others will follow the con- 
dition of their mother, and belong of course to the defendant. 

' Judgment affirmed. 


eee Pee 


Tue State v. HARPER. 


A justice of the peace, before whom a party is brought for examination, cannot admit 
him to bail, if the crime of which he is accused be “ punishable with death, or with 
seven years, or more, imprisonment at hard labor’. Stat. 31 March, 1807, s. 13. This 
statute is not inconsistent with art. 108, of the constitution of 1845, nor with the cor. 
responding art. of the constitution of 1812. These articles are silent in relation to the 
magistrates who shall admit to bail, leaving the subject to the discretion of the legis- 
lature. 

A bail bond taken by a justice of the peace in a case in which he is prohibited by law 
from admitting the party to bail, is void; and the State cannot recover on it. 


PPEAL from the District Court of Caddo, Olcott, J. Gilbert, District 
Attorney, for the State. Landrum, on the same side. Young and 
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Campbell, far the appellants. The judgment of the court was pronounced by 

Kine, J. Harper was arrested under a charge of “killing A. G. Fuqua.” 
After hearing his voluntary confession, the justice of the peace, before whom 
he was examined, admitted him to bail, on his giving a bond and security in the 
sum of $5900, and the defendants became his sureties. At the next ensuing 
term of the District Court, an indictment for murder was found against Harper, 
who failed to appear and answer to the charge preferred against him. When 
the sureties were called upon the bond, they opposed its forfeiture, and denied 
their liability, on the ground. among many others which were urged, that the 
justice of the peace who received this bond was without authority te admit the 
accused to bail. The district judge overruled their opposition, and rendered a 
judgment, in solido, against them, from which they have appealed. 


The lowest grade of homicide, regarded asa crime is manslaughter, which 


may be punished with imprisonment at hard labor for twenty-one years. The 
act of the 3lst March, 1807, (Bul. & Cur. Dig. p. 530), requires the justice of 
the peace, before whom complaint is made of any crime, after an examination, 
‘to send the accused to jail under the custody of his constable, if the crime be 
punishable with death, or with seven years or more imprisonment at hard labor ; 
or to set him at liberty if the offence be punishable with less severe pains, up- 
on giving security in such sum” &c. The act of the 3d May, 1805, is to the 
same effect, declaring justices of the peace incapable of admitting to bail par- 
ties, charged with offences punishable with death, or exclusively cognizable by 
the Superior Court. Bul. & Cur. Dig. p. 529. Those crimes were capital 
crimes, and crimes punishable with hard labor for life, or for seven years or 
upwards. Sess. Acts, p. 448, § 43. In these cases the justice of the peace is 
required to commit the accused to the custody of the sheriff, who is to hold him 
in confinement; until he be delivered in due course of law. 

Inthe case of the The Statev. Hebert et al., 10 Rob. p. 41, justices of the peace 
were declared, under the authority of these statutes, to be incompetent to ad- 
mit to bail parties. charged with crimes which may be punished with imprison~ 
ment at hard labor for seven years or more, and a bail bond taken by a justice 
of the peace, on such complaint, was held to be in contravention of a prohibitory 
statute, and consequently void. . 

The district judge, however, considered that these statutes, as far as they re- 
strain the power of justices to admit to bail, have been repealed by the 108th 
article of the constitution of 1845, and the corresponding article of the consti- 
tution of 1812, which declare that, “ all prisoners shall be bailable by sufficient 
sureties, unless for capital offences, where the proof is evident or presumption 
great.”” ‘These articles announce no rule which was not in full force in the 
territory of Louisiana when the statutes of 1805 and 1809 were enacted, and 
stand in no necessary conflict with those acts. 

These constitutions are silent in relation to the magistrates who shall exer- 
cise the right of receiving bail. This was left to the discretion of the legis- 
lature, who have wisely committed the exercise of this important power to a 
higher order of judicial officers when the complaint relates to grave crimes, and 
to an inferior magistracy the same power is reference to offences of less magni- 
tude. This legislation is not inconsistent with the right of the accused to be 
admitted to bail, when the offence with which he is charged does not fall within 
the excepted class mentioned in the constitution. It denies the right to none 
to whom it is accorded by the constitution, but merely discriminates between 
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Geb eflcors who shall exeecias the power of granting tallpunsotiigiite the grev- . 


ity of the offence. 


The judgment of the District Court is, therefore, reversed, and judgment 


rendered in favor of the appellants. 


FADARAAAAARAAAAABA AGAWAM A Wnse 


Boner vs MaHue. 


The privilege of the ¥éndor is not required to be expfessly stipulated ; it springs from the 
nature of the debt, and exists by force of law, unless renotinced. The renunciation need 
not be express, it may be implied from the terms of the instrument; but the intention to 
renounce must not be doubtful; it must be clearly deducible from the language of the 
parties. 

The mere omission to stipulate a special mortgage, cannot be considered a renunciation of 
the higher tight of privilege ; nor can such a renunciagion be inferred where the omission 
to take a spocial mortgage is accompanied by the granting of a mortgage upon other pro. 
perty; nor, where a special mortgage has been taken, will its subsequent release affect the 
creditor’s privilege. 


ee ee teat cae peered ee ay by the parties, is 


SATE ak ah sian nis is pecineeee, ini ceytncnilaia Cab pleat of the notes 
for the price, hereby mortgages " certain property previously belonging to him, cannot be 
considered as evidence of an implied release of the creditor's privilege. 

Where a written act of sale is unambiguous, and, by its legal effect, confers the vendor's 
privilege, parol evidence is inadmissible to establish that the parties intended that no such 
privilege should exist. C.C. 2256. 

Children of a female slave born since the sale of the mother, are subject to the vendor's privi- 
lege. ©, C. 183, 491, 539, 557. Stat. of 7 June, 1806, ss. 9, 10. 

The purchaser of slaves under a vente 2 reméré does not become the owner of the children 
born of the slaves purchased, during his possession under the contract ; the vendor, when 
he exercises his right of redemption, is entitled to reclaim them as owner. So on the reso- 
lation of a sale of slaves, at the suit of the vendor, he is entitled to take back the offspring 
born since the sale. 


PPEAL from the District Court of Caddo, Tayjor, J. 

Spofford, for the plaintiff. The plaintiff has the privilege of a vendor. C.C. 
3216. The taking of a special mortgage on other property is not a waiver of it. 
Howard v. Thomas, 3 La. 111. 3 Rob. 216. 12 Rob. 279. The law being so set- 
tled here, it is immaterial that the opposite doctrine was held in Rome, France, 
or England. Troplong; Privil. v.1,§ 199. 2 Story’s Eq. Juris. § 1224. The 
privilege was preserved by registering the sale. 2 La. 577. Parol evidence to 
show a renunciation of the privilege is inadmissible. C. C. 2255, 2256, 1842, 
2498, 1757 § 2. 2449, 2477,2496. 8 Taunton, 97. As between vendor and 
vendee the privilege of the former extends to the young of slaves sold, born 
after the sale. Partus sequitur ventrem. C. C. 490 et seq., 537, 539, 196, 3278. 
Greiner’s Dig. arts. 3370, 3371, 3496. Code Nap. 2133, and Rogron'’s Com. on 
it. Troplong, Hyp. v.2, p. 365, dec. White’s New Recop. v. 1, p.141. Mor. 
and Carleton’s Partidas, v. 1. p. 371. If by the resolutery condition implied in 
every sale, the vendor, on the dissolution of the sale on the failure of the pur- 
chaser to pay the price, is entitled to all the natural fruits that have accrued since 
the sale (C. C. 2040, 3041, 2539), it would seem that he should not be placed 
in a worse position where he exercises the concurrent remedy afforded by his 
privilege as vendor. 
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Persil, Reg. Hyp. f& 64, sec. 2,no. 2. C.C. 3135. The roman law sup- 
ports plai '8 position on these questions. . 

“'V.G. Que ex re pignerata apud eum qui eam obligavit nascantur, hujus rei 
pignori accedunt, ‘ 

*‘ [tem Paulus :Si mancipia in causam pignoris ceciderunt, ea quoque qua 
ex his pata sunt, eodem jurehabenda sunt.” Pandects, by Pothier, v. 7. p. 493. 

Elgee, forthe defendant. , This action is in the nature of an hypothecary 
action against Mahle, as the possessor of certain slaves on which the plaintiff 
alleges that his privilege, as a vendor, rests. The defendant avers that no such 
lien was reserved, but, on the contrary, at the time of the sale, was abandoned, 
in consideration of a special mortgage given on other and distinct property, to 
secure the full amount due ; that, if the abandonment be not inserted expressly 
in the deed, the omission occurred through the neglect of the notary, and that 
plaintiff, availing himself of such an omission, is fraudulently attempting to en- 
force a right which he had abandoned. To prove the renunciation of this right, 
the defendant, inthe lower court, offered the parol testimony of the notary who 
drew up the act of sale, which evidence that tribunal refused to receive. The 
decision of this case rests upon the question, whether this evidence be, or be not, 
admissible. The plaintiff his objection upon the 225th art. of the Civil 
Code, averring that the evidence offered contradicts the deed. 

The article referred to does not establish a principle peculiar to our jurispru- 
dence. It isa wellsettled principle that, parol testimony shail not be admitted 
to contradict the deed. The deed must speak for itself. But it is manifest that 
this rule cannot be extended so as to embrace matters not set forth in the deed. 
Thus, in the present case, had the parties to the act of sale stipulated that the 
lien of the vendor should be retained, no parol proof could be admitted to con- 
tradict the solemn and express agre:ment. But the deed is silent upon this 

oint, and the parties may or may not have agreed to retain or abandon it; there- 
re the testimony does not contradict the deed. 

But the plaintiff urges that the lien of the vendor is a legal consequence of 
the deed ; that its retention is presumed by law; and that, therefore, a renunci- 
ation of it must be express. The defendant does not admit the legal accuracy 
of the statement, that the vendor’s lien is a consequence of the deed. But 
admitting, for the sake of argument, that it is, dees it follow, ex necessitate, 
that renunciations of such legal rights must be express? Not at all. In France, 
where the very highest regard is paid to privileges, it is admitted that they may 
be either expressly or tacitly renounced. Vide ‘l'roplong, Bruss. Edit. Priviléges 
p- 191, no. 868. Persil, Reg. Hypothécaire, p. 273, no. 15. Guichard, Reg. 
Hyp. vol. 4, p. 241. See also the authorities of Caius and Ulpian, loco citato. 
If the renunciation of a privilege can be legally inferred from the silent testi- 
mony of surrounding facts and circumstances, with how mach more of reason 
will not direct evidence be admissible. 

Whilst the rule of law is rigidly adhered to in England, and the States of this 
Union, that parol evidence is not admissible to contradict written instruments, 
the rule is no less well settled, that contracts which arise by operation of law 
are exempted from it. Inthe caseof the Susquehanna Bridge v. Evans, 4 
Wash. C. C. R. p. 480, Judge Washington says: ** The reasons which forbid 
the admission of parol evidence to alter or explain written agreements and other 
instruments, do not apply to those contracts implied by operation oflaw.” See 
also Wharton’s Dig. p. 254. 3d. Sergt. and Rawle, p. 609. 5 Ib. p. 363. 

The apparent difficulty in deciding this question seems to arise from the im- 
pression, erroneous in itself. that the lien or privilege is an inherent part of the 
deed. The plaintiff is seeking to enforce a privilege. Whatisa privilege? A 
right, arising not from the dont, but from the nuture of the debt. C.C. art. 
3153. The debt can exist without the deed ; ergo, the privilege which arises 
from the debt can also exist without the deed. Had a verbal sale of the slaves 
taken place, the vendor s lien would certainly have existed as between the par- 
ties, and could have been enfurced at law. The deed in this case affords written 
evidence of the nature of the property sold, and the price which was to be paid 
for it; and, so far, it cannot be contradicted by the parties thereto. But it is 
silent as to what may have been the agreement or understanding in relation to 
the privilege of the vendor. ‘The admission of parol evidence in all cases is the 
general rule, only restrained or inhibited in such cases as the law-maker has 
pointed out. Thus, if there be no express prohibition against the receiving of 
parol testimony to rebut a legal presumption, it mustbe admitted. See Starkie 
on Evidence. 
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adduced in the lower court by plaintiff do not meet this © 


The 
11 Rob. p. 20. Jewett’s case arose on a question of priority of prescription. 
12 Rob. p. 280. Citizens’ Bankv. Cuny et al. decides that the relinquishment 
of the special mortgage did not include that of the vendor's lien, particularly as 
in the relinquishment of the former, the vendor had stated, at the same time, 
on the records, that no part of the price had been paid. 
3 La. p.112. Howard v. Thomas. 1n this case the vendee put interroga- 


; 


the vendor, to know whether he had not agreed to renounce his lien as 
te which he was answered in the negative. These answers were not 
t to be disproved, and judgment was rendered accordingly, recognizing the 
, lien of the vendor. 

2 La. p. 575. Moore v. Louaillier, has no relation to the case atbar. It merely 
decides that where the office of parish and probate judge are united in the 
same person, that it is indifferent how he styles himself in the filing of the 
instruments in his office. 

3 Rob. p. 216. Succession of Johnson. The court held that, in cases of 
doubt, the lien of the vendor would be reeognized; but admit that, if the ques- 
tion were res nova, they would hesitate before deciding that, at least as to third 
parties, the privilege was retained. 

A the facts and cireumstances surrounding this transaction as indica- 
tive of the intention of the parties to abandon the vendor's lien, one cannot fail 
to be struck with the peculiar language of the deed of sale of the slaves. After 
reciting the terms of sale, and setting forth the note which was given, the 
notary ** and now in order to secure ” etc., indicative certainly of the 
idea that, the py recited subsequently was the sole, substantive security 
to be given. If it had been considered additional, would not the notary have 
used the language ** more fully to secure.” : 

The judgment appealed from is clearly erroneous in deereeing the vendor's 
lien to rest upon the slaves set forth in the petition, upon referring to which we 
find that the plaintiff claims that the original slaves and their increase, be sold, 
ete. Legal ingenuity can scarcely go so far as to affect property yet in the womb 
of time with the lien ofthe vendor. Persons not yet born can scarcely be consi- 
dered objects of commerce. 


The judgment of the court was pronounced by . 

Suipetz, J. The plaintiff seeks to enforce the vendor’s privilege upon cer- 
tain slaves, in the possession of the defendant. The defendant avers that no 
such privilege was reserved ; but, on the contrary, at the time of the sale, was 
abandoned by the plaintiff, in consideration of a special mortgage being given him 
on other and distinct property, to secure him in the full amount of the price not 
paid in cash; that, if the abandonment was not inserted expressly in the deed 
of sale, the omission occurred through the “ remissness, negligence, or perhaps 

ignorance ” of the notary, who drew up the act; that the plaintiff, availing him- _ 
self of such omission, is fraudulently attempting to enforce a right whicly he had 
abandoned. 

To prove the renunciation of the vendor's privilege, the defendant offered, in 
the lower court, the parol testimony of the parish judge, who, in his capacity of 
notary, drew up the act of sale, and before whom it was executed, to prove 
what was said at the time by the parties. The court refused to receive the 
testimony, and to that refusal a bill of exceptions was taken. The defendant’s 
cotnsel acknowledges, ‘in his brief, that the decision of this cause rests almost 
entirely upon the question of the admissibility of the perol evidence. He has, 
however, relied in some degree upon the act of sale itself. Before considering 
the question of the admissibility of the parol evidence, we propose te examine 
the case as standing simply upon the act of sale, the written contract of the 
parties. 

The material contents of the act are as follows: Boner declares that, for the 
consideration of $250, cash, and the vendee's note, of even date with the act, 
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for $7220, payable to the vendor’s order, with interest, on the lst February 
ensuing, and duly paraphed, he sells to Mahle seven slaves (being those in con- 
troversy). And, in order te secure the payment of the said note, as well as all 
interest that may become due thereon, the said John H. Mahle hereby mort- 
gages and especially hypothecates all that lot of ground situated in the parish of 
Natchitoches, etc.; also, the undivided half of another lot of ground, etc., (descri- 
bing them) all of which property is so to remain mortgaged until complete pay- 
ment of said sum and interest.” Nothing is said about mortgaging the slaves, 
and the act is also entirely silent as to the vendor's privilege. 

Is a renunciation of the vendor’s privilege to be inferred from the face of the 
act, upon a sound interpretation of the language which the parties in this solema 
written form, have used to express their intentions ? 

By article 3216 of our Code, the vendor has a privilege on the estate, or slave, 
sold by him, for the payment of the price, or so much of it as is due, whether it 
was sold on, or without, a credit. It is not necessary that, in the contract of the 
parties, this privilege should be expressly stipulated. It is a right which springs 
from the nature of the debt, and by force of law is embodied in the contract, 
unless it be renounced. It is alsoa right of a very high character, conferring 
advantages superior to those which flow from a mortgage. It is not necessary 
that this right should be renounced in express terms, in the act of sale. Such 
renunciation may be implied from the terms of the instrument. But, inasmuch 
as the obligation of contracts extend not only to what is expressly stipulated, but 
algo to everything that by law is considered as appertaining to the nature of the 
particular contract (Code 1897); and, inasmuch as the vendor's privilege is a 
legal concomitant of the contract of sale, it must be held, upon sound principles 
of interpretatiou, that the renunciation of this important right which sets aside 
the legal presumption, should be established, not by doubtful, but by clear and 
cogent inferences from the language of the parties. Now the omission of the 
parties to stipulate a special mortgage, cannot be considered as an implied renun- 
ciation of the higher right of privilege. Such a construction would militate 
against the express provisions of our law, which declare privileges to be given by 
the nature of the debt, and confer a privilege upon the vendor by force of the 
contract of sale itself. It has even been held that, when a special mortgage had 
been taken, its subsequent release did not affect the vendor's privilege. Citizen's 
Bank v. Cuny, 12 Rob. 279. See also Succession of Johnson, 3 Rob. 217. 
Howard v. Thomas, 3 La. 112. Privilege and mortgage may co-exist, and the 
former may exist without the latter. The rights are different. 

But it is said that the renunciation of the privilege may be inferred from the 
omission to grant a mortgage upon the slaves, coupled with the tact of granting a 
mortgage upon other and independent property. In our opinion this is not a 
necessary inference. Because avendor takes the security of other property, 
‘we are not to presume that he relinquishes the security which the law gives him 
upon the property sold; but rather to consider him as superinducing an additional 
security ; and more particularly, where the property sold is in its nature perish- 
able, liable to be impaired by disease, or destroyed by death. We cannot look 
upon it in the opposite light, without assuming that the parties were ignorant of 
the law, and disregarded the legal consequence which it attaches to the contract 
they were making, An interpretation of contracts based upon presumed igno- 
rance of the law by the contracting parties, is inadmissible. 

Some stress was laid by the counsel upon the words of the act—‘‘and, in order 
to secure the payment of said note.” From these expressions it was argued 
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that the parties are to be considered as saying, ‘‘ the lands shall be the security 
and nothing else shall be encumbered.” This conflicts with the rules of inter 
pretation we have already noticed, and, if sanctioned, would destroy the vendor's 
privilege in every act of sale on credit that has come under our observation, 
when a special mortgage was granted on the property sold. For the usual 
formula is : ** Now in order to secure the payment of the said notes, the vendee 
mortgages, etc.” 

In conclusion, we may add, that although the doetrine that a renunciation of 
a mortgage or privilege may be implied, is fully sanctioned by authority, the il- 
lustrations found in the books, are cases where the implication is cogent, and its 
rejection would be against good conscience. Thus, in the roman law, the wife 
was considered as making a tacit renunciation of her mortgage, by uniting with 
her husband in acontract of sale, avec promesse d’eviction. So in the same law, 
a wife who appears with her husband in a contraet, by which he constitutes a 
dowry for his child on a property subject to her legal mortgage, was considered 
as releasing her mortgage on that property. So of a mortgage creditor con- 
senting that the property encumbered in his favor should be mortgaged to anoth- 
er creditor. So of the lien of a factor under the law merchant: It is founded 
upon a tacit agreement of the parties, which the law implies, but will con- 
sider as waived if, while the property is in the hands of the factor with alien 
attached to it, he agrees to hold the property exclusively for, or as the property 
of, a third person. 

Merlin expresses, with his usual accuracy, the just rule for the interpretation 
of renunciations. Les renonciations se font de deux maniéres; expressément, 
et par des faits. Mais pour que des faits emportent renonciation, il faut qu'il 
en résulte une volonté manifeste de renoncer, c’est-d-dire, que ces faits soieut di- 
rectement et a tous égards contraires au droit ou au privilége dont il s’agit. 
Merlin, Rep. verbo Renon. § 3. See also Persil, Questions sur les Hyp. 
p-38. Wall v. Bry, 1 An. 314. 

Being, therefore, of opivion that, on the face of this instrument, which the 
parties have chosen to make in the most solemn form known to our law, the 
repository and evidence of their intentions, the vendor’s privilege was not waiv- 
ed, we proceed to the consideration of the question whether the parol evidence 
is admissible to contradict the act, and show that the parties did intend that it 
should not exist. 

It appears, by the bill of exceptions ‘+ that, on the trial of this-cause the de- 
fendant offered in evidence the testimony of C. E. Greneauz, (which evidence 
is made part of the bill of exceptions,) for the purpose of rebutting the pre- 
sumption arising from the deed of sale of Boner to defendant, that the said 
Boner had a vendor’s lien on the negroes therein sold; and also for the purpose 
of explaining the ambiguity latent in said deed, that plaintiff took the mortgage 
on the Natchitoches property as sole and substantive security for his debt, and 
not as further and additional security ; but the court refused to admit the said 
testimony on the ground that it is not legal to defeat by parol the authentic act 
containing a privilege ; that the parties must stand by the written act; and that 
any other rule would unsettle the rights of property, and leave the defendant 
upon the uncertain memory of man.” 

The testimony of Judge Greneaur was as follows: Interrogatory 1. Be 
pleased to refer to the act of sale passed before you in your capacity of notary 
public, on or about the 19th May, 1838, from William Boner to John H. Mahle, 
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of certain slaves, and state whether or not you remember what took place be 
tween the parties when said sale was made ? © = 

Answer. I refer tothe act of sale passed before me in my capacity of nota- 
ry public on the 19th of May, 1838, from William Boner to John H. Mahle, of 
certain slaves, and believe I have some recollection of what took place between 
the parties when said sale was made. 

Interrogatory 2. State why it was that Boner did not retain a special mort- 
gage on the property then sold ? 

Answer. Boner did not retain a special mortgage on the property then sold, 
because Mahle stated that he wished to have the slaves free of hypothecation, 
in order to enable him to mortgage them with his plantation to some bank. 

Interrogatory 3. Did, or did not, the said Boner accept the special mort- 
gage on town property in Natchitoches, as full security for the price of the 
slaves sold? 

Answer. I then understood, from the purport of the act of sale, that Boner 
was satisfied with the mortgage on the house, as full security for the payment of 
the price of the slaves sold ? 

Interrogatory 4. What reason did Mahle assign for not giving Boner a spe- 
cial mortgage on the slaves? Did he, or not, tell Boner that he wanted to ob- 
tain a loan by mortgaging said slaves in bank? 

Answer. I have answered this in my answer to the second interrogatory. 

Interrogatory 5. What was, at that time, the value of the town property 
mortgaged by Mahle? Was it or not, according to the value of town property 
at that time, sufficient to secure the amount of the purchase ? 

Answer. I cannot say. 

Interrogatory 6. Was it, or not, at the time of the sale, and afterwards, un- 
derstood between Boner and Mahle, that Boner was to have no mortgage, privi- 
lege, or lien on the slaves sold; and was not the mortgage on town property 
given in consideration of Boner‘s relinquishment of his lien on the slaves ? 

Answer. I have stated my impressions at the time, in my answer to the 
third interrogatory. 

Interrogatory 7. Is it, or not, the almost universal custom when real estate 
or slaves are sold on credit, to retain a special mortgage for the price, in addi- 
tior to the vendor's privilege? Why was the custom departed from in this in- 
stance ? 

Answer. It is generally the custom, when real estate or slaves are sold on a 
credit, to retain a special mortgage for the priee, in addition to the vendor's 
privilege. I recollect having asked the parties in this case, and specially Mah- 
le, why he preferred giving a mortgage on his house aud lot, and his answer was 
as I have already stated. Mr. Boner was present, and did not object. There 
was no express understanding that Boner should relinquish his privilege; but 
the object of his taking a mortgage on the house and lot, instead of retaining it 
on the slaves, was to enable Mahle to mortgage them free from all encumbrap- 


cesor liens. This is what I understood from both of them, at the time the sale © 


was made and passed before me. 

It must be observed that the answer did not charge, nor was the testimony of- 
fered to prove, fraud. The language of the answer is, that it was well under- 
stood and agreed between the vendor and vendee that no lien or privilege of 
avy kind should be retained, that the Natchitoches property should be mortgaged 
in lieu thereof to secure the payment of the note, and that if an express relin- 
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quishment of the vendor's lien was not therein made, it arose purely from the 
remigs#ess, negligence, or perhaps ignorance of the notary. I¢ is true the an- 
swer adds: “Your respondents do now further distinctly charge upon plaintiff 
fraud, in attempting to enforce a lien which he well knows he did relinquish, for 
and in consideration of the mortgage hereinbefore referred to”. But this alle- 
gation of fraud points not to the formation of the contract or the execution of 
the act of sale, but to the subsequent conduct of the plaintiff. 

The law requires that every transfer of immovable property or slaves must 
be in writing, saving, however, under certain circumstances, the confession of 
the vendor, when interrogated on oath. Following this provision, and under the 
title of ** testimonial proof,” is the stringent rule: ‘ Neither shall parol evidence 
be admitted against, or beyond, what is contained in the acts, nor on what may 
have been said before, or at the time of, making them, or since”. Articles 1842 
and 2267 authorize an exception, where an act is attacked on account of “ fraud 
or deceit”. 

It is obvious that the attempt here is, to contradict the authentic written evi- 
dence of the parties, to give parol evidence against the act. The written con- 
tract, by its legal effect, confers the vendor's privilege; by the testimony, the 
plaintiff seeks to show that the parties intended that no such privilege should 
exist—to substitute another contract for that which they have in a solemn writing 
expressed—to establish that they meant one thing, but signed another. Let it 
be observed that the act is not in itself unintelligible. What is written in the 
act is unambiguous, and the legal effect of what is written is also clear. 

This testimony then, we think, could not have been admitted under the 
pleadings, and for the purpose for which it was offered, without violating 
the letter and the meaning of the Code. It was properly said at bar that, on 
this question we must follow our own law. In the equity jurisprudence of 
England, to which we have been referred, there seems to be a good deal of lat- 
itude allowed in the admission of parol evidence to vary or reform written con- 
tracts upon the ground of mistake. Although it must be, at the same time, ob- 
served that, courts of Equity will grant such relief only where there is a plain 
mistake, clearly made out by satisfactory proofs, and refuse it where the evi- 
idence is loose, equivocal, or contradictory, or is in its texture open to doubt or 
to opposing presumptions. See Story’s Equity Jurisprudence, § 155. The 
opponents of that doctrine contend that, there is great danger in setting aside 
the solemn engagements of parties when reduced to writing, by the introduc- 
tion of parol evidence, and that it leaves too much to the discretion of the bench, 
and holds out temptation to perjury; while its advocates insist that, it is in fur- 
therance of justice, and that it would bea great defect in the moral jurisdiction 
of courts of Equity if they were to*refuse in such cases to administer relief 
upon parol evidence. It is not our province to enquire what our own law ought 
to be, but what itis, It forbids us to let in contemporaneous parol evidence to 
defeat the written contract, and prefers that cases of individual hardship should 
sometimes occur, rather than that the daily transactions of the people ahd their 
titles to immovable property, should be exposed to the uncertainty which would 
result from permitting written contracts to be questioned upon oral testimony. 

In conclusion we may remark that, the present case is not an inapt illustra- 
tion of the danger that would result from a contrary rule. The witness does 
not profess to speak with certainty: ‘I believe I have some recollection of 
what took place between the parties when the sale was made”. ‘I then under- 
stood from the purport of the act of sale, that Boner was satisfied with the 
mortgage onthe house &c". ‘I have stated my impression at the time”. 





MONROE, OCTOBER, 1848. 


It has been contended that Mahle, and Lis heirs now holding under him, are 
to be considered as third persons, and holding the place and rights gee, 
The facts relied upon in support of the position that Mahle became a third 
person, are as follows : In 1838, Boner sold the slaves to Mahle by the authentic 
act already considered, which act was duly recorded,and preserved the vendor’s 
privilege. After this, Mahle mortgaged the property to Barrett, the parish 
judge certifying that the slaves were unencumbered by mortgage. Elgee sub- 
sequently became part owner of the Barrett mortgage, caused the slaves to be 
seized and sold under it, and bought them at judicial sale. In March, 1843, 
Mahle was discharged as a bankrupt by the United States Court, under pro- 
ceedings instituted in 1843. In November, 1843, Elgee sold the slaves to 
Mahle, with.exclusion of warranty, except against his own acts. Under these 
circumstances it may be questionable, whether Mahle can be treated as a third 
person. He wasa party to the original contract, now to be enforced ; the price 
he promised to pay, he has not paid; and, although legally discharged from per- 
sonal liability by the decree of the bankrupt court, the liability exists in foro 
consciente. 

But, even if Mahle and his heirs could, under the circumstances, be deemed 
third persons, the vendor's privilege was preserved against them by the due 
recording of the act of sale (C. C. 3238); and, for the purposes for which it 
was offered, the parol evidence would have been as inadmissible against 
Boner as though the title had never passed from Mahle. What safety would 
there be in contracts, and what security for the rights of property, if, when 
A. and B. have made an agreement in a solemn written form, C., a subseqsent 
creditor of B., should be permitted, without a charge of fraud, to attack the 
rights of A., by proving that B. undertook one thing in the agreement, but 
meant another. The principles and policy of the law upon which we have 
already commented, forbid such evidence. 

But it is said that the children of the female slaves, born since the sale, are 
not subject to the vendor’s privilege; and that the judgment which, by relation 
to the pleadings, recognizes a privilege upon such increase, is therefore erro- 
neous. In the consideration of this question it may be well to enquire 
whether, if the vendor has chosen to sue for the resolution of this sale by rea- 
son of the nonpayment of the price, he would have been entitled to take this 
increase. 

Upon this point we are not aware that the Code contains any express enunci- 
ation. We must draw our conclusions from the anology of cases where it has 
plainly spoken, and from authority. The child follows the condition of the 
mother, and, if she be a slave, the child born becomes the property of her 
owner. This relation, established by the Code (art. 183), construed in a 
restricted sense, might be said merely to solve the question of the child's con- 
dition; but, taken in connection with other provisions of the Code and of our 
statute book, it corroborates the view that, the child should be deemed annexed 
to the parent, and that the property in the former should follow as an accessory 
the property in the latter. It is in this sense that the law speaks in treating of 
the rights of an usufruectuary. Slaves are spoken of as natural fruits, in article 
557 of the Civil Code. In article 491 it is said that, the children of slaves be- 
long to the proprietor, by rightof accession. In both articles they are spoken 
of concurrently with fruits of the earth, spontaneous or cultivated. But while 
the latter, produced during the existence of the usufruct, are declared to be- 
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long to the usufructuary, the children of slaves are excepted. In article 539 it 
is children of slaves subject to usufruct, who are born during its dura- 
tion, belong tothe owner. The usufructuary has only the enjoyment of their 
labor and services. 

Acting upon the analogy of this article of the Code (536), the court held, in 
Patterson v. Bonner, 19 La. 509, that the vendee undera vente a reméré was 
not the owner of slaves born of the slaves purchased, during his possession 
under the contract, and that the vendor, when he exercises the right of re- 
demption, is entitled to recover them as owner. 

If, in such a sale, fhe increase would not be considered the property of the 
vendee, it appears to us they should not, when the vendor sets aside the sale, 
by availing himself of the resolutory condition. Inthe vente a reméré—the sale 
with the right of redemption—the resolution of the sale does not spring from 
the fault of the purchaser, but is based upon the exercise of the potestative 
condition reserved to the seller, and of which, under the agreement of the par- 
ties, he choses, for the furtherance of his own interest, arbitraily to avail him- 
self. Bat, in the other case, the right to exercise the resolutory condition has 
its source in the fault of the purchaser, who has violated, or failed to perform, 
his promise to pay the price. Quia nihil penes eum residere oporteret ex rein 
qua fidem fefellisset. 

The view we have taken of this question derives additional force from the 
language of our statutes concerning slaves, which are conceived in the same 
humane spirit which restricts the master's power to punish the slave. “ Eve- 
ry person is expressly prohibited from selling separately from their mothers, 
the children who shall not have attained the full age of ten years.” So, too, 
from the fiction of the law: ‘Slaves shall always be reputed and considered 
real estate ; shall be, as such, subject to be mortgaged, according the rules pre- 
scribed by law ; and they shall be seized and sold as real estate.” Statute of 
1806. It is proper to observe that the children, in this case, do not appear to 
have reached the age of ten years. The sale from Boner, and the mortgage to 
Barrett, do not speak of the slaves Charity, Susan, and Elvira, as then having 
issue. The only child, whose age is exhibited by the record is a child of Elvi- 
7a, not at the present time nine years old. The twochildren, issue of Susan, 
are not mentiened in any of the sales or the mortgages down to 1843; and she 
was fifteen years old at the date of Boner's sale, in 1838. In the absence of 
contrary proof, we must presume them to be under the age of ten years. If 
the issue are to be treated as fruits, still, as the law forbids them to be separated 
from the mother until the age of ten years, we cannot liken them to gathered 
fruits until they have attained that age. 

The conclusion, we think, is clear that, if Boner had chosen to sue for a re- 
solution of the sale, he would have had a right to take back the offspring. 
They would not have become the property of the purchaser. This goes very 
far to establish the rightof privilege. It is indeed difficult, on principle, to dis- 
tinguish the cases. We have not been favored with any argument which would 
authorize us to make a distinction, and to say that if the vendor chooses to re- 
solve the sale, he shall take the increase; but that if he seeks to collect the 
price, the increase shall be considered as disconnected from the parents, and 
unreservedly, and without encumbrance, the property of the purchaser. 

The privilege of the vendor is a species of implied mortgage, superior, how- 
ever, in some respects, iti its rank and effect to the conventional mortgage, The 
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effects of mortgages and privileges are treated of in the same chapter of the 
Code (Mortgages, chap. 3, sec. 1, ef seg.) and we are not aware of any reason 
for excluding the vendor, whose rights are deemed peculiarly sacred, from the 
advantages enjoyed by the simple mortgagee. “ La raison,” says Duranton, in 
speaking of the vendor's privilege and of the effect of the mortgage, “ est la 
méme pour le privilége.” Vol. 10, §158. 

Our law, in this respect, follows the ancient jurisprudence. “ Que rebus 
obligatis accesserunt obligata censentur, veluti si quid fundi oppignorato per 
alluvionem adjectum sit, aut proprietati, que pignori data erat, ususfructus 
posteA acereverit.” Voet, cited in Troplong, Hyp. vol. 2, no. 551.. In the 
language of the commentator itis assise sur la chose, and extends itself with the 
property and its “ modifications.” 

In the roman law, we find this question considered with reference to slaves, 
Que ex re pignorata apud eum qui eam obligavit nascuntur, hujus rei pignori 
accedunt. Partus pignerate ancille in pari causa, esse qua mater est, olin 
placuit. Si mancipia in eausam pignoris ceciderunt, ea quogue que ex his nata 
sunt, codem jure habenda sunt. 

Although the mortgage be restrained to certrin things, yet it will neverthe- 
Jess extend to all that shall arise or proceed from the thing which is mortgaged, 
or that shall augment it, and make part of it. Thus, the fruits which grow on 
the lands that are mortgaged, are subject to the mortgage, while they continue 
unseparated from the ground. Thus, where a stock of horses,a head of 
cattle, or a flock of sheep, is put in pawn into the creditor’s hands, the foals, 
the lambs, and other beasts which they bring forth, and which augment their 
number, are likewise engaged for the creditor’s security ; and if thé whole 
herd, or flock, be entirely changed, the heads which have renewed it are en- 
gaged in the same manner as the old stock. Thus, when the bounds of a piece 
ef ground that is mortgaged happen to be enlarged by that which the course of 
a river may add to it, the mortgage extends to that which has augmented the 
ground. Thusa bouse that is built on ground which is mortgaged, is subject 
likewise to the mortgage. And if, on the contrary, a house be mortgaged, and 
it perishes by fire or falls through decay, the mortgage will subsist on the ground 
where the house stood. Thus when a debtor mortgages a piece of ground of 
which he had only the bare property, another enjoying the usufruct of it, when 
the said right to the usufruct comes to be extinct, the mortgage will comprehend 
the ground together with the fruits. Domat, book 3, tit. 1, sec. 1, § 7. (Stra- 
han’s ed.) See Civil Code, 3278, 3371, &c. 

We are, therefore, of opinion that, the vendor's privilege attached on the is- 
sue of the slaves, born after the defendant purchased. 

We have already expressed a doubt as tothe right of Mahle and his heirs, to 
be considered as third persons by reason of the sale to Elge: and the resale to 
Mahle after his bankruptcy. But, however this may be, the act of sale was 
duiy recorded ; and we do not perceive how a third possessor could resist the 
privilege, any more than he could resist an action based upon the resolutory 
condition. Resoluto jure dantis, resolvitur jus accipientis. Persil, Ques. 
sur les Hyp. p. 27. Trop. Vente, § 629. 

It is, therefore, decreed that, the judgment of the court below be affirmed, 
with costs; said judgment being considered by this court as comprehending, 
under the expression slaves mentioned in the petition, not only the slaves 
Jasper, Isaac, John, Jim, Charity, Susan and Elvira, but also any increase 
born of any or either of said slaves since the 19th day of May, 1838. 
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Snow v. Copiey et al. 


While the father and mother are both alive, the former cannot be natural tutor to the minor 
children; but, as their father, he is, during the marriage, administrator of their estate, and 
competent to institute judicial proceeding for its protection. C.C. 267. 

The validity of a donation made to a minor child by a third person, cannot be questioned by a 
creditor of the father of the minor, who has no interest inthe property, but simply admin- 


isters it for his child. The validity of the donation is a matter between the donors and those 
claiming under them, and the donees. 


PPEAL, by the defendants, from a judgment of the District Court of 

Caldwell, Barry, J., perpetuating an injunction obtained by plaintiff. 

Garret, for the plaintiff. Purvis, for the appellants. The judgment of the 
court was pronounced by 

Supe, J. Copley having a judgment against Snow, caused to be seized 
on execution certain property, described in the seizure as ‘ the entire improve- 
ment on which Snow resided,” a house in the town of Columbia, and all the 
rights and credits in the hands of J. B. Bres. Snow then obtained an injunc- 
tion. In his petition he appears in his own right, and as the natural tutor of 
his minor children, Susan and James. He alleges that the property seized is” 
not bound forthe payment of his debts; that “the improvement” was not his 
property ; that it was on Jand belonging partly to one Meredith, and partly to 
his minor child, James ; that the house in Columbia belonged to his minor child 
Susan ; that the debts due to him by Bres were for fees earned by him as parish 
judge, and as a clerk of court, and consequently were not subject to seizure. 

The right of Snow to act for his minor children is disputed, upon the ground 
that the mother and father being both living, he could not be clothed with the 
eapacity of natural tutor. Itis true that Snow is not natural tutor; but, as the 
father of the minors, he is, during the marriage, the administrator of their 
estate, and competent to institute a judicial proceeding for its protection. C. 
C. 267. 

The lot on which the house stands, and a portion of the lands in question, are 
elaimed for these minors under donations from King and Garrett. Copleycon- . 
tends that these donations are invalid; but, in our opinion, he cannot be per- 
mitted to question their validity. That isa matter between the donors and 
those claiming under tbem, and the donees, and cannot be raised by a creditor 
of the father, who clearly has no ownership or interest in the property, and is 
simply its administrator for the children. 

But, as regards the house erected on the lot, the ownership of the minor 
Susan is not established. King made a donation to her of the lot, but the 
house was not erected by her. Her father erected it; it is not proved that she 
has paid for it, nor that it was paid for out of her funds; and it cannot, for the 
benefit of his child, be protected from his creditors. The same observations 
apply to “the improvements” made by the father on the other lands. 

So far as those improvements are Meredith’s property, or were made by the 
plaintiff upon Meredith's land, Snow was without right to enjoin. If they be- 
longed to him. they were liable to his creditors. If they belonged to Meredith, 
it was not Snore’s province to protect them, by a suit in his own name. See 
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the case of Mitchell v. Lay et al. ante p. 593, It is proper to remark that it is 
not alleged, nor proved, that Snow was the lessee of Meredith. 

There is no proof that the debts due by Bres Were of such a nature as to be 
exempt from seizure. 

It is, therefore, decreed that, the judgment of the court below be affirmed, 
so far only as it restrains the seizure and sale of the tewn lot conveyed by 
Richard King to Margaret Susan S. Snow and the lands conveyed by Isaiah 
Garrett to James G. B. Snow, more particularly described in the deeds, where- 
of copies are on record in this cause; and that, in other respects, the judg- 
ment of the court below be reversed, and the injunction dissolved ; the defend- 
ants paying the costs in the court below, and the plaintiff the costs of this 
appeal. 


Guenn, Tutor v. Exam, Tutrix. 


A tator who employs, for his own advantage, slaves belonging to his pupil, or occupies land 
belonging to him, will be bound to the latter for any profits which might have been derived 
from hiring the slaves, or letting the lands, to a third person. C. C. 327, 328. 

Where a tutor, without authority, compromises the interest of bis pupil in a promissory note, 
he will not be liable for the nominal amount of the portion of the note due to his pupil, but 
for its fair value at the date of its illegal alienation by him. C. C. 333. 

Where a tator involves the estate of his pupil in a litigation which is judicially pronounced 
to have been vexatious, and for which the estate is compelled to pay damages, he must be 
charged with the amount of the damages. 

The husband, as head and master of the matrimonial community, may dispose of its moveables 
even by a gratuitous title, for the benefit of any person. 

The revenues of the separate estate of the husband form a part of the community; and 
where debts due by the husband before marriage, have been paid by him during the com. 
munity out of the revenues arising from his separate estate, as he had a right to do, his 
separate estate will be responsible to the community, after its dissolation, fur the amount of 
the debts so paid. C. C. 2372, 2377. 

Where the amount due from a tutor has been ascertained by a judgment, interest is due on 
the amount from the date of the judgment. 

A tator who has neglected to invest, in the name of the minor, the excess of the revenues of 
the latter over his expenses whenever such excess amounts te $500, is liable for legal inte- 
rest on such excess. C. C. 341. Stat 19 February, 1825. In adjusting the accounts of the 
tator the entire revenues of the pupil, including any interest which the tator may have 
become liable to pay under art. 341 and the stat. of 1825, are to be computed annually ; and 
the excess of the revenues of the minor over his expenses, is to be considered as forming 
from that date, a part of his capital in the hands of the tutor, and, upon that excess, when 
it amounts to $500, the tutor owes legal interest, if he fail to invest it as required by law. 


PPEAL by plaintiff from a judgment of the District Court of Catahoula, 
Barry, J. O. N. Ogden, for the appellant. Mayo, for the defendant. 
McGuire and Ray, for the minors, Gillespié. The judgment of the court in 
this case was pronounced by the Chief Justice, and Justices King and Slidell. 
Supevt, J. The present controversy arises from proceedings instituted for 
a partition of the estate of Lucius W. Elam. The parties are, Glenn, tutor of 
the five children, issue of the marriage of L. W. Elam and Elizabeth H. Bray ; 
Mrs. Ann B. Gillespie, in her own right, and as tutrix of the two minor children, 
issue of her marriage with L. W. Elam; and 8S. P. V. Gillespie, under- tutor 
of the last named minors. 
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L. W. Elam was twice married. On the 14th June, 1832, he married 
Elizabeth H. Bray, who died on the 14th January, 1843, leaving, as her sole 
heirs, the five children above named. He contracted asecond marriage, with 
Mary Ann B. Gillespie, on the 22d February, 1844, and died on the 12th 
October, 1847. The first wife left a separate estate. There was also, at her 
death, a considerable property, belonging to the community of acquests ard 
gains, which had existed between her and her husband. He was confirmed 
as natural tutor of his five minor children, and retained possession of the sepa- 
rate property of his wife, as well as of that belonging to the community ; con- 
tinuing to possess and use the whole as though he were owner. He took no 
steps to liquidate the community, nor effect a partition of it between himself and 
his children, 

On the 18th April, 1843, at the suit of J. W. Stone, the under-tutor of the 
five minor children, a judgment was rendered by the Probate Court of Cata- 
houla, against Elam, iv their favor, for $11,807 50, being the amount due to 
them by him for paraphernal property of their mother, which be had re- 
ceived and converted to his own use. This judgment also declares these 
suinors to be the owners, by inheritance from their mother, of two slaves in the 
possession of the defendant, and to be entitled, in the same right, to an undivi- 
ded half of fifteen other slaves, also in his possession. He executed, in April, 
1844, a special mortgage in favor of his children for the amount of the judgment 
against him. 

Elam was himself the separate owner of certain property. After his second 
marriage he acquired other property. He contracted debts during his first 
marriage which were paid during the second. Mrs. S. P. V. Gillespie. appears 
to have had vo separate property. She was in community with her husband. 

Iu the consideration of this case we will ascertain the ownership of the seve- 
rul items of real and personal estate and slaves involved in this controversy, and 
thea examine a variety of questions of law and fact material to its decision. 

I. The separate property of Elizabeth H. Bray, consisted of certain slaves 


and personal effects, of which she was the sole owner, and certain other slaves 


of which she owned an undivided half. This separate property is detailed in 
the schedule marked A, * annexed as part of the decree in this cause. The 
extent of her undivided interest has been questioned by the widow and children 
of the second marriage ; but we consider the judgment of the Court of Probates, 
rendered before the second marriage was contracted, and other evidence iu this 
cause, as closing and satisfactorily establishing the extent of her interest. 

II. The separate property of Lucius W. Elam. This is exhibited in schedule 
B, annexed as part of the decree in this cause. 

III. The property of the community of acquets and gains, which existed 
between Lucius W. Elam and Elizabeth H. Bray. This is exhibited in schedule 
C, annexed as part of the decree in this cause. 

IV. The property of the community of acquets and gains which existed 
between Lucius W. Elam and Mary Ann B. Gillespie. This is exhibited in 
schedule D, annexed as part of the decree in this cause. In these schedules 
are not included certain claims belonging to or due by these estates, which will 
be specially noticed hereafter. 

V. Various claims are set up by the minors of the first marriage, against their 
father, their tutor, and the surviving partner of the community which existed 


between him and their mother. 





* The schedules referred to in this opinion, are not published. R. 
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Ist. They claim interest, at the legal rate, on the sum of $11,807 50, an 
amount of money ascertained in their favor, as regards the separate estate of 
their mother, by the judgment of 18th April, 1843. The grounds of the allow- 
ance of this claim are stated in the opinion of the Chief Justice, infrd, to which 
we refer. 

2d. They claim reasonable hire in compensation of the services of the slaves, 
which, some in whole and some in part, belonged to the separate estate of their 
mother. ‘To this they are clearly entitled. The tutor is bound to manage the 

estate of the minor as “‘a prudent administrator ”, for the benefit of the minor ; 
and cannot enrich himself at the expense of his ward. Having employed the 
slaves for his own advantage, he must make retribution, to the extent of the 
advantage he could have procured for them, if he had hired the slaves to a third 
person. C. C.327, 328, etc. ‘This is a contest as to the amount whieh should 
be allowed. Underthe evidence we must estimate it at $110 per annum, the 
expenses of food, clothing, and taxes, etc., being considered at the charge of the 
employer. ‘I'he items of this claim are stated in schedu!e E, annexed as part 
of this decree. Thesame remarks apply to their interest in the slaves of the 
community. 

34. They claim reasonable compensation, in lieu of rent of the Jands belong- 
ing to the estate of their mother as partner in community. This claim stands 
on the same footing as the preceeding item, and must be allowed. ‘The items of 
this claim are stated in schedule F’, annexed as part of this decree. 

4th. They claim interest on the revenues which would have been derived 
from the hire of the slaves, thp rent of the lands, and the interest on the money 
due to them under the judgment, if these revenues had been invested for their 
benefit. ‘The reasons for allowing this claim, are stated in the opinion of another 
member of this court, to which we refer. [See opinion pronoanced by King, 
J. infrd.] 

5th. They claim to hold their former tutor liable for a large sum, under the 
following circumstances, Elam, during his first marriage, sold certain lands 
and slaves, in a portion of which Mrs. Elam had a separnote interest, to J. A. 
Bynum, for which he received three notes of $8333 33, bearing ten per cent. 
interest from January 1, 1839, and payable respectively in 1840, 1841, and 1842. 
For the portion of the price which her separate property broughf in this sale, 
these miners had judgment, in April, 1843. The item forms part of the judg- 
ment of $11,807 50, already mentioned. 

It is conceded by counsel, that the notes formed part of the community of the 
first marriage, which we will hereafter designate asthe Braycommunity, The 
first of these notes was negotiated by Elam during the first marriage, and re- 
quires no attention. The second note was transferred by Elam, in 1840, to 
Duncan, as collateral security for a debt of $9000 and interest, due by Elam to 
Duncan. ‘The circumstances of this transfer are stated in the case of Duncan 
v. Elam, 1 Rob. 135. Duncan subseqnently returned this note to E/am, who 
transferred it, with the third note, to Isaac Thomas, in 1841. Subsequently 
Thomas re-transferred these notes to Elam, who, in June, 1843, transferred them 
again to Duncan in part payment of the debt due to him, at the rate of $6000, 
and received credit for that amount, Duncan giving him time for the residue of 
the debt. ‘The transfer of the notes to Duncan was absolute ; but it was at the 
same time declared in the deed of,transfer that, the $6000 was the sum liquidated, 
upon settlement between Bynum and Elam, as being due by the former to the 
Jatter. 
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The counsel of the minors has properly said that, the tutor had not the right 
thus to compromise with Bynum, and alienate the property of the community 
without a judicial authorization ; but having done so, his accountability, under 
the evidence, is not for the face of the notes, but for their fair value at the date 
of the illegal withdrawal of this asset from the community. The measure of 
damages is established by law :—* The tutor shall return to the minor the esti- 
mated value of those moveables which he cannot restore in kind, or which he 
has suffered to deteriorate through want of care.” C. C. 333. See also Mer- 
ceir v. Canonge, 12 Rob. 392. Under the evidence, our minds are left in doubt 
upon the question, whether the act of the tutor was beneficial or not to the 
community. If the real value of the debt was not more than $6000, then the 
community was not injured; a debt of the community has been extinguished by 
giving in payment an asset of equal value, and the minors have no cause of com- 
plaint. If, on the other hand, it was worth more, or if an injurious compromise 
was made with Bynum after the death of Mrs. Elam, the tutor became respon- 
sible to the minors for allthe injury which has been incurred. We have con- 
sidered it our duty, in this state of uncertainty, toremand the cause. It will be 
easy, by taking the testimony of Duncan, Bynum, Thomas, etc., to reduce toa 
certainty what is now doubtful. 

6th. In connection with this subject there is a right on the part of the minors, 
which commends itself to our consideration. The tutor was bound to a faithful 
and prudent gestion of the affairs of his ward. While he neglected to obtain 
a judicial settlement of the community in which these heirs were interested, 
he also involved the estate in a litigation which was judicially pronounced vexa- 
tious, and was closed by the infliction of a penalty of $2500, damages. The 
community was thus mulcted in a heavy sum after the death of Mrs. Elam. 
Although the litigation began some months before her death this penalty might 
have been avoided by abandoning the injunction, and dealing conscientiously with 
the creditors, instead of forcing them to wait for a trial and judgment. The cir- 
cumstances of the litigation were inconsistent with his official duty; and, we think, 
the minors should be relieved, by making Elam’s share in the Bray community 
bear the whole burden of the damages thus imposed. 

7th. The minors are entitled to receive from their tutor the sum of $1200, 
being one-half the value of certain improvements on public land, made during 
the first marriage; which lands Elam, after the death of his wife, entered in 
his own name, and which have been treated as his separate estate. 

&th. The tutor is entitled to a credit at the rate of $96 a year, for the board 
lodging, clothing, and maintenance of each of the minors. 

V1. The Bray community must reimburse to the Gillespie community the 
sums paid by the latter, out of crops produced during the second marriage, to 
creditors of the Bray community, as shown in schedule H, annexed as part of 
the decree in thiscause. The Bray community must also reimburse to the 
Gillespie community the sum of $1137 50, being the value of seven cabins, 
erected at the expense of the latter on the lands belonging tothe former. See 
schedule H. 

VII. The Gillespie community is answerable to the minors for their share of 
the hire of the slaves and rent of lands, at the rates above stated, from the date 
of the second marriage, to thedeath of Elam. The minors are accountable to 
the Gillespic community for their board, maintenance, etc., at the rate of $96 
each per annum, to the death of Elam. See schedules EF, F, and G, etc. 

VIII. After due settlement of the Bray and, Gillespie communities, and of 
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the separate estate of L. W. Elam, the several estates in controversy are to be 
held and divided as follows : 

The five minor children of the first marriage are the sole heirs of the sepa- 
rate estate of Elizabeth H. Bray, mentioned in schedule A ; and, if a partition 
be made in kind of those slaves of which they hold an undivided half, they must 
take the benefit of such sole heirship accordingly. The said five minors will 
take, or be allowed in partition, the one-half of the Bray community, which 
shall remain after its liquidation and settlement, and five-sevenths of the remain- 
ing half; the said two minor children of the second marriage taking the remain- 
ing two-sevenths of said remaining half. The surviving widow, Ann B. Gilles- 
pie, will take one-half of the Gillespie community, which shall remain after its 
liquidation and settlement. The other half of said Gillespie community will 
be divided in equal shares of one-seventh each, between the seven minor chil- 
dren. The separate estate of the said L. W. Elam, which shall remain after 
the settlement thereof, will be equally divided between the seven minor 
ehildren. 

Eustis, C, J. It has been contended that the Gillespie community is not 
entitled to recompense for the debts of the husband, paid by him during the 
community, out of reverues arising from his separate estate. If the revenues 
of the estate of the husband formed a part of the community, and we do not 
understand this to be questioned, their origin does not affect the right of the 
community to exact remuneration for the payment of debts to which they may 
have been applied. 

Our views concerning the extent and intendment of art. 2373 of the Code, 
which constitutes the husband the head and master of the community, have 
been given in the case of Guice v. Lawrence, syndic, 2 Annual R, 226. Al- 
though the husband may dispose of the moveable effects of the community 
even by a gratuitous title, for the benefit of any person, yet the inference, from 
the unlimited control over the whole property of the community, that his sepa- 
rate estate is not responsible to the community on its dissolution for his debts 
which have been paid out of the funds of the community, and which he had 
an undoubted right so to pay, we consider as repelled by the formal provision of 
the preceding article, 2372, which says: 

‘** In the same manner the debts contracted during the marriage enter into 
the partnership or community of gnins, and must be acquitted out of the com- 
mon funds ; whilst the debts of both husband and wife anterior to the marriage 
must be acquitted out of their own personal and individual effects.” 

The provision of article 2377, we understand to be in the same sense. It 
negatives the idea that the separate estate of either husband or wife can be in- 
creased or improved at the expense of community without remuneration, if the 
improvement or increase be the result of common labor, expenses, or industry. 

Ina system so purely artificial as that of the community between husband 
and wife, it is inadmissible to defeat these positive enactments by mere conjec- 
tural implications. See the case of Lawson et ur. v. Ripley, 17 La. 250. 

It is said that the judgment for $11,807 50, rendered on the 18th of April, 
1843, bears no interest, and that the court below erred in allowing interest on it. 

We consider this judgment or decree, so far as the money part is concerned, 
as settling the account between the minors and their father which relates to the 
separate estate of their mother, and not a final decree on a settlement of the 
whole succession of their mother. The affairs of the community were not ina 
situation to be liquidated; the means of liquidation were wanting: no invento- 
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ry had been made on its dissolution by the survivor; and the judgment only 
purported to settle the amount of cash which the tutor had in his hands belong- 
ing to the separate estate of the mother. We do not think that this is of that 
class of judgments in which, by its terms, interest is held to be allowed or dis- 
allowed. 

The only case which occurs to us in which a question of this kind has been 
presented to us, is that of the Succession of Durnford, 1 Annual R. 92; but 
the rule in that case is inapplicable to the facts of this. 

We think that interest is due from the date on which the amount in the 
hands of the tutor was settled and liquidated—the 18th April, 1843. 

Kine, J. The appellees complain of that part of the judgment of the Dis- 
trict Court which awards interest on the revenues of the minors of the first 
marriage, derived from the rent of land and hire of slaves, for which the suc- 
cession of their father aud natural tutor was held to account. 

This question appears tous to be free from doubt or difficulty, under our 
legislation. Art. 341 of the Code, as amended by the act of 1825 (Acts, p. 198,) 
provides that, * the tutor shall be bound to invest, in the name of the minor, the 
revenues which exceed the expenses of his ward whenever they amount to 
$500, otherwise he shall be bound to pay” “legal interest” * on such excess.” 
This article leaves no question as to the right of the minor to interest on his 
revenues, nor as to the liability of the tutor to pay interest, who neglects to 
invest those revenues, when their excess over the expenditures of the minor 
amounts to $500. 

In adjusting the account of the tutor with his wards, the entire revenues of 
the latter, as well those derived from the rent of land and the hire of slaves, 
as the interest which the tutor may have become liable to pay under the arti- 
cle above referred to, are to be computed annually. The excess of those reve- 
nues over the expenses of the minor are considered as forming, from that date, 
a part of the minor’s capital, in the hands of his tutor, and upon that excess, 
when it amounts to $500, the tutor owes interest, if he fuil to invest it as 
directed by law. 

The intention of the law is, that the whole estate of the minor, consisting 
both of the original inheritance and of the revenues which it may have yielded, 
shall be productive; and this purpose can be defeated by no failure of the tutor 
to perform one of the duties of his trust. See Lowe v. Armant, 9 Rob. 239. 


Toullier, commenting upon the corresponding provisions of the french Code, ~ 


BAYS ; 

«* Les intéréts des deniers pupillaires qui sont payés au tuteur sont réunis 
chaque année aux capitanx et a l’excédant des revenus sur dépense, pour 
produire de nouveaux intéréts,parce qu’ils deviennent eux-mémes des capitaux. 
Il en est de méme des intéréts dus par le tuteur. On distingue deux personnes 
dans le tuteur qui est débiteur du pupille. Tout administrateur qui est en 
méme tems debiteur doit, chaque année, porter en compte les intéréts des 
sommes qu'il doit, et qui se trouvent ainsi capitalisés. Ces intéréts entrent 
dans l’excédant des revenus sur ladépense. Cet excédant doit étre employé; 
Vintérét en est du, fante d’emploi.” Vol. 2, no. 1217, p. 385. 

It is, therefore, decreed, that the judgment of the court below be reversed ; 
and that the property described in the schedules A. B. C. D., annexed as parts 
of this decree, be the property of the respective parties or estates as therein 
set forth. It is further decreed that the rights and claims of the respective 
parties be concluded by the schedules E. F. G. and H., as to all the matters 
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embraced in said schedules, and as therein is set forth. It is further decteéd that 
this cause be remanded for further proceedings according to law, and especially 
for a final liquidation settlement and partition according to the principles estab- 
lished by the opinion of this court, and in accordance with said schedules; and 
that the costs of this suit be borne in equal portions by the four estates men- 
tioned in schedules A. B.C. and D. And it is further deereed that, the tacit 
mortgages in favor of said seven minor children, as they exist, be reversed: 
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Where a defendant is sued on 2 note, and pleads, in compensation, another note, for d larget 
amount, due to him by plaintiff, the latter will not be allowed to amend his petition for the 
purpose of claiming the amount of an unacknowledged account. The new claim not be- 
ing equally liquidated with the note pleaded by defendant, nor connected with it, was not 
a plea in compensation orreconvention. C.C, 2205. C. P. 375. 


PPEAL, by plaintiff, from a judgment of the District Court of Catahou- 
la, Barry, J. Phelps, appellant, prose. Mayo, forthe defendant. The 
judgment of the court was pronounced by 

Supe, J. The plaintiff sued the defendant upon a promissory note for 
$200. The defendant pleaded in compensation a note made by the plaintiff 
for $398. On the day when the cause came to trial; the plaintiff asked leave 
to file an amended petition, which the court refused. In this petitien he pleads 
that the defendant is indebted to him, besides the note upon which he original- 
ly sued, in the sum of $480, as stated in an account annexed to the amended 
petition, for which he prayed judgment. It is not alleged that this aceount hed 
been acknowledged by the defendant. The appellant contends that this 
amended petition was improperly rejected; and that the courtalso erred in 
refusing to allow him to prove, at the trial, the items of the account, for the 
purpose of establishing the extinction by compensation of the note held by the 
defendant. 

We think the court did not err. On the face of the amended petition and 
of the account annexed, this new claim did not appear to be equally liquidated 
with the note, nor connected therewith. It was not, therefore, a proper sub- 
ject of a plea in compensation or reconvention. See Copley v. Lambeth, 9 
Rob. 137. Fagotv. Porche, 7 La. 564. Hoffman v. Ponchartrain Railroad 
Company, 9 La. 22. Lacoste v. Bordere, 7 Mart. N.S. 517. Civil Code, 2205. 
C. P. 375. 

At the trial, the plaintiff offered in evidence a voucher for an amount of $150, 
being one of the items mentioned in the account annexed to his amended peti- 
tion. This evidence was properly rejected, independently of the reasons above 
stated. The voucher is a receipt signed by Stone, in his capacity of sheriff, for 
certain elaims on the parish treasury. The voucher shows on its face that it 
was a matter appertaining to the official, and not the individual, business of 
Stone. Judgment affirmed. 
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SUPREME COURT OF LOUISIANA, 


Henpricks v. PHILuips. 


The restrictions imposed on the authority of a master in the punishment of bis slaves (€. 


C. 173. Stats. 7 June, 1806, 19 March, 1816,) are equally obligatory on an overseer, to 
whom the master may delegate the power of punishment contemplated by law and neces- 
saty to the public peace ; but if he violates these restrictions by punishing the slaves with 
cruelty and unusual rigor, he will be answerable to his employer in damages. 


PPEAL from the District Court of Catahoula, Barry, J. Purvis, for the 
plaintiff. Phelps, for the appellant. The judgment of the court was 
pronounced by 

Suet, J. This is an action for the plaintiff’s salary, as overseer of the 
defendant’s plantation ata certain rate per month. The defendant's answer 
admits the employment as alleged, but avers “that the plaintiff treated the 
slaves of defendant with such cruelty and inhumanity, that, instead of benefit- 
ing this respondent, he has been greatly damaged by the plaintiff.” After 
specifying the acts of maltreatment and the nature of the damage sustained, 
he prays for judgment in reconvention. 

The parties, before the institution of this suit, referred their difficulties to 
arbitration. The arbitrators, who took into consideration the claim for dama- 
ges only, awarded to the defendant $350, as damages sustained by the defend- 
ant from the maltreatment of one of his slaves by the plaintiff, and also that 
the plaintiff should pay the bills of the physicians incurred for attendance upon 
the slave during her illness, caused by the maltreatment. This award was not, 
however, carried'‘out. Numerous witnesses were examined ; and their testi- 
mony, while it establishes that the plaintiff was an attentive overseer and made 
a good crop for his employer, is extremely unfavorable to him with regard to 
the cruel treatment of the negro. The details are of a most revolting charac- 
ter, and exhibit conduct on the part of the overseer utterly indefensible. 

Our express legislation upon the subject of slaves is dictated by considerations 
of humanity, and restricts the authority of the master. The master “may 
correct and'chastise him, though not with unusual rigor, nor so as to maim or 


mutilate him, or to expose him to the danger of loss of life, or to cause his . 


death.” Civil Code, 173. Other provisions to be found in our criminal laws 
are conceived in the same spirit, and comprehend in their terms not only the 
owner, but all other persons. See the Acts of 1806, p. 206 ; and of 1816, p. 148. 

It may be conceded that the planter who employs an overseer, in the absence of 
orders to the contrary, delegates to him the power of punishment contemplated 
by law, and necessary for the preservation of discipline and the publice peace, 
But, certainly, the overseer is restricted by the same measure of power which 
the law has imposed upon the owner ; and, if he trangresses it, he violates 
his duty, and is answerable to his employer i in damages, and to public justice, 
which he has offended. 

The verdict of the jury shows that, they disapproved the conduct of the 
plaintiff towards the slave, for they made a deduction from his salary. But, 
however much we are disposed to defer to the verdicts of juries, we consider it 
our duty, under the evidence, to assess the damages sustained by the defendant 
ata higher rate. The sum allowed by the jury would not be more thana 
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compensation for the loss of the.slave’s labor during her illness. But we areof Henpricks 
opinion that the value of the slave was permanently impaired by the bodily  pyytisps, 


injuries inflicted upon her. The testimony of several witnesses establishes 
this fact. ‘The experse of medical attendance must also be considered. 

In conclusion, we have to remark that, we do not wish to be considered as 
expressing an opinion that an overseer, who thus injures or destroys the pro- 
perty of his employer, can sustain an action for his salary. We have considered 
this case as itis presented by the defendant, who appears to have been willing 
to allow the overseer his salary, upon receiving compensation for the damages 
sustained. If, on a future occasion, the point should be presented, we shall 
consider it as open. 

It is, therefore, decreed that, the judgment of the court below be reversed ; 
and it is further decreed that, there be judgment io favor of the defendant, 
and that he recover from the plaintiff the sum of $100, with costs in both 
courts. 


ALL ADADAAAARAAAARRAZAANS DA SAAAASNAAAAAMNA 


LovELace v. Cuny. 
Decision in Adle v. Anty, 1 An. Rep. 260, affirmed. 


PPEAL, by the defendant, from a judgment of the District Court of Ca- 
tahoula, Barry, J. Mayo, for the plaintiff. Cuny, for the appellant. 
The judgment of the court was pronounced by 
Suet, J. This case is not distinguishable from that of Adle v. Anty, 1 
An. Rep. 260. For the reasons then given, it is decreed that the judgment 
of the District Court be reversed, and that this cause be remanded for further 
proceedings according to law ; the plaintiff paying the costs of this appeal. 


TayLor et al. v. Jones et al. 


A probate judge, by whom the bond of an administratrix was accepted and letters of admin- 
istration granted, cannot be heard as a witness to prove that one of the parties by whom 
the bond was signed executed it on the express condition, that other persons, who never 
signed it, should become co-sureties with him; nor can any other person be received as a 
‘witness to establish such a fact. 

Parol evidence is inadmissible toimpeach or contradict a record of judicial proceedings. 


PPEAL from the District Court of Catahoula, Barry, J. 


G. S. Sawycr, for the appellants, cited 4 Cranch, 219. 1 Wright's Ohio 
Rep. 667. 2 Iredell’s N. C. Rep. 338. 4 Pick, 520. 2La.48. 5 Cranch, 
356. Shepherd’s Touchstone pp. 51-8. Root’s Conn. Rep. p. 159. 

McGuire and Ray, on the same side. Parole evidence is inadmissible to in- 
validate or explain the bond, unless attacked for fraud or forgery. Police Jury 
v. Haw, 2 La. 48. 1 Greenleaf, Ev. nos, 275, 278, 282 to 284, 1 Phill. on 
Ev. p. 548. 4 Ib. no. 96, p. 1428; no. 984, p. 1466. A bond prepared for 
three, but signed only by two, is valid. 10 Mass.442. 12 Ib. 137.. 8 Picker- 
ing, 322. 15Ib.51!. The testimony of the probate judge was inadmissible, 
Mathews v. Boland, 5 Rob. 200. Briggs v. Stafford, 14 La. 381. 

Purvis and Garrett, for the defendants, relied on Wells v. Dill, 1 Mart. N. 
S. 59. 4 La.551. United States v. Paulding, 4 Cranch, 219. 
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SUPREME COURT OF LOUISIANA, 


O.N. Ogden, on the same side, cited 1 Serg. & Rawle, 464. 1 Wend, 478. 
1 Binney, 610. 2 Phill. Ev. 757. 


The judgment of the court was pronounced by 

Eustis, C.J. This is a suit by the plaintiffs, who are creditors of the suc- 
cession of Robert Fristoe, against the defendants, Charles Jones and John W. 
Stone, who signed the bond given by the widow of Fristoe, who was appointed 
administratrix of the succession, as sureties for the faithful administration. The 
trial of the case was had before a jury, who, under a charge from the court, 
rendered a verdict for the defendants, and the plaintiffs have appealed. 

The defence to the action is disclosed in a bill of exceptions, taken by the 
counse} for the plaintiffs to the admission of the evidence offered on the part of 
the defendants, which was received and permitted to go to the jury. The bill 
of exceptions is as follows: 

**Be it remembered that upon the trial of the above entitled cause, the de- 
fendants offered James G. Taliaferro, formerly parish judge of said parish, as 
a witness, and asked him the following questions, viz: ‘ Did, or not, Jones, im- 


‘mediately upon signing the bond on the table of Phelps, turn to you and in- 


form you that he had done so, but upon the express condition that it was to be 
signed by Phelps, Bowie, Desh2z and others, as co-sureties, which was objected 
to by counsel for plaintiffs on the ground, that he being the officer who authen- 


“ ticated the bond, administered the oath to the administratrix, and granted let- 


ters of administration thereon, all on the shme paper, was not admissible as a 
witness to invalidate it, to add to, or diminish it, or vary its purport or effect ; and 
also on the ground that oral evidence was inadmissible to contradict a public 
record, or to explain, add to, diminish, or contradict said bond ; all of which 
objections were over-rujed and the evidence received by the court. The de 
fendants ajso offered J’ruman Phelps as a witness to prove the same facts asked 
of Taliaferro, which was objected to by the counsel for plaintiffs, on the ground 
that oral evidence was inadmissible to add to, explain, diminish, or contradict 
the bond; all of which was over-ruled by the court, and the evidence received 
by the court. To aij of which opinions of the court, the plaintiffs by their 
counsel except, and pray this bill be signed by the court, which is accordingly 
done.” Phelps was the attorney for the administratrix. 

The defence for Jones, is, in substance, that he beceme one of the parties to 
the bond, on the express condition that other persons were to become co-sure- 
ties with him. Stone, the other defendant adopts the same defence for himself. 

The bond appears to be written on a half sheet of ruled paper, larger than the 
usual size. It is signed by Sarah E. Fristoe, J. W. Stone and Charles Jones. 
The names of the sureties are not inserted in the body of the bond. A blank 
line appears to have been left following the name of the administratrix, which 
is inserted in jts place. There are four scrolls marked thus, [Seal]. It appears 
to have been taken and acknowledged before the judge on the 27 of May, 1839, 
the day of its date. The vath of the administratrix follows immediately after 
the bond, and with it the jurat of the judge, and then follows the fiat of the 
judge in these words: 

State of Louisiana, parish of Catahoula, ss: Be it known that I, the un- 
dersjgned, judge, in and for the parish of Catahoula, State aforesaid, do by 
these presents constitute and appoint Mrs. Sarah E. Fristoe, administratrix of 
the estate and succession of Robert Fristoe, deceased, and authorize and em- 
power her to digcharge and perform all the duties incumbent on her in that ca- 
pacity according tolaw. Given under my hand and seal of office, this 27th day 
of May, A. D. 1839. James G. Tatiarerro, Parish Judge,” 
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The original is before is us. It is not marked filed; butit bears the impress 
of the seal of the court, and an endorsement in the hand writing of the judge— 
Letters administration and Bond, and Oath of Admintstratrir. It is not preten- 
ded that this instrument was not in its proper place, in the archives of the late 
parish judge’s office. Indeed it was the whole basis of the proceedings of the 
succession, during years of litigation. 

If we consider those proceedings as judicial—the taking of the bond, the ad- 
ministration of the oath, and the decree of the judge appointing her, on her 
application administratrix, and recognizing her as having given the bond, and 
determining that the judge had received and approved it, and therefore had 
authorized and empowered her to perform all acts as administratrix, these three 
acts performed by the judge, by virtue of his office, seem to answer the ques- 
tion submitted for our decision in the bill of exceptions. 

The judge who takes the bond for the faithful administration of a succession, 
is called upon to act judicially. He, by receiving and upproving the bond, de- 
termines gn the sufficiency of the amount, and the qualifications of residence 
and solvency of the sureties. On his fiat the obligation entered inte becomes 
what is denominated in our law, a judicial suretyship. C.C. 3033. The ay- 
thority for the administratrix to act as such, based upon the preceding fulfill- 
ment of the requisites of the law, is a judicial act in every sense of the term. 

The: counsel who argued the case for the defendants, have relied upon the 
cases of Wells v. Dill, 1 Mart. N.S. 593, and The United States v. Paulding, 
etal. 4 Cranch, 219, &c. 

We do not find that any of those cases relate to a bond of this description, 
which has been taken officially by a judge ata judicial suretyship, Such may 
have been the instrument in the first case, that of Wells v. Dill ; but the point 
raised in this case was not even made, and the report of the case is too meagre 
to authorize the inference drawn by counsel, im favor of the opinion of the 
district judge in admitting the testimony offered. 

Considering the principle elementary, that no parol evidence can be received 
to impeach or contradict a record of judicial proceedings, it is out of place to 
cite authority in support of it. Where would be the use of records if they 
were subject to be changed by the testimony of witnesses, or depen- 
dent on the treacherous memory of man. Deplorable would be the con, 
dition of that people, among whom the rights and property of citizens, as con- 
firmed by the decisions of their tribunals, could be overturned by the very in- 
dividual, who, in his public office and under the sanction of his oath, had pro- 
nounced judgment in their favor. De fide et officio judicis non recipitur 
questio, sed de scientia, sive sit error juris sive facti. Bacon, Maxims, 
rule 17. 

We think the bill of exceptions well taken, ‘and that a grave error was com- 
mitted by tne judge in allowing the testimony of the witnesses to go to the 
jury. 

It is, therefore, decreed that, the judgment of the District Court be anoull- 
ed and reversed, and it is ordered that the plaintifis, Taylor, Gardiner & Co., 
recover from the defendants, in solido, the sum of $427 55, with interest from 
the 2d August, 1845, until paid; and that Catharine Howard, widow in com- 
munity, and tutrix of the minor Carlisle Scotland Huie, recover from said de- 
fendants, in solido, the sum of $580 20, with interest from the same date ; the 
defendants paying the costs in both courts, 
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SUPREME COURT OF LOUISIANA, 


O.N. Ogden, on the same side, cited 1 Serg. & Rawle, 464. 1 Wend, 478. 
1 Saaes.4 610. 2 Phill. Ev. 757. 


The judgment of the court was pronounced by 

Eustis, C.J. This is a suit by the plaintiffs, who are creditors of the suc- 
cession of Robert Fristoe, against the defendants, Charles Jones and John W. 
Stone, who signed the bond given by the widow of Fristoe, who was appointed 
administratrix of the succession, as sureties for the faithful administration. The 
trial of the case was had before a jury, who, under a charge from the court, 
rendered a verdict for the defendants, and the plaintiffs have appealed. 

The defence to the action is disclosed in a bill of exceptions, taken by the 
counse} for the plaintiffs to the admission of the evidence offered on the part of 
the defendants, which was received and permitted to go to the jury. The bill 
of exceptions is as follows : 

**Be it remembered that upon the trial of the above entitled cause, the de- 
fendants offered James G. Taliaferro, formerly parish judge of said parish, as 
a witness, and asked him the following questions, viz: * Did, or not, Jones, im- 


‘mediately upon signing the bond on the table of Phelps, turn to you and in- 


form you that he had done so, but upon the express condition that it was to be 
signed by Phelps, Bowie, Deshz and others, as co-sureties, which was objected 
to by counsel for plaintiffs on the ground, that he being the officer who authen- 


‘ ticated the bond, administered the oath to the administratrix, and granted let- 


ters of administration thereon, all on the shme paper, was not admissible as a 
witness to invalidate it, to add to, or diminish it, or vary its purport or effect ; and 
also on the ground that oral evidence was inadmissible to contradict a public 
record, or to explain, add to, diminish, or contradict said bond ; all of which 
objections were over-rujed and the evidence received by the court. The de 
fendants ajso offered T’ruman Phelps as a witness to prove the same facts asked 
of Taliaferro, which was objected to by the counsel for plaintiffs, on the ground 
that oral evidence was inadmissible to add to, explain, diminish, or contradict 
the bond; all of which was over-ruled by the court, and the evidence received 
by the court. To ail of which opinions of the court, the plaintiffs by their 
counsel except, and pray this bill be signed by the court, which is accordingly 
done.” Phelps was the attorney for the administratrix. 

The defence for Jones, is, in substance, that he beceme one of the parties to 
the bond, on the express condition that other persons were to become co-sure- 
ties with him. Stone, the other defendant adopts the same defence for himself. 

The bond appears to be written on a half sheet of ruled paper, larger than the 
usual size. It is signed by Sarah E. Fristoe, J. W. Stone and Charles Jones. 
The names of the sureties are not inserted in the body of the bond. A blank 
line appears to haye been left following the name of the administratrix, which 
is inserted in jts place. There are four scrolls marked thus, [Seal]. It appears 
to have been taken and acknowledged before the judge on the 27 of May, 1839, 
the day of its date. The vath of the administratrix follows immediately after 
the bond, and with it the jurat of the judge, and then follows the fiat of the 
judge in these words: 

‘s State pf Louisiana, parish of Catahoula, ss: Be it known that I, the un- 
dersigned, judge, in and for the parish of Catahoula, State aforesaid, do by 
these presents constitute and appoint Mrs. Sarah E. Fristoe, administretrix of 
the estate and succession of Robert Fristoe, deceased, and authorize and em- 
power her to discharge and perform all the duties incumbent on her in that ca- 
pacity according tolaw. Given under my hand and seal of office, this 27th day 
of May, A. D. 1839. James G. Tatiarerro, Parish Judge,” 
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The original is before is us. It is not marked filed; butit bears the impress 
of the seal of the court, and an endorsement in the hand writing of the judge— 
Letters administration and Bond, and Oath of Admintstratrir. It is not preten- 
ded that this instrument was not in its proper place, in the archives of the late 
parish judge’s office. Indeed it was the whole basis of the proceedings of the 
succession, during years of litigation. 

If we consider those proceedings as judicial—the taking of the bond, the ad- 
ministration of the oath, and the decree of the judge appointing her, on her 
application administratrix, and recognizing her as having given the bond, and 
determining that the judge had received and approved it, and therefore had 
authorized and empowered her to perform all acts as administratrix, these three 
acts performed by the judge, by virtue of his office, seem to answer the ques- 
tion submitted for our decision in the bill of exceptions. 

The judge who takes the bond for the faithful administration of a succession, 
is called upon to act judicially. He, by receiving and upproving the bond, de- 
termines gn the sufficiency of the amount, and the qualifications of residence 
and solvency of the sureties. On his fiat the obligation entered inte becomes 
what is denominated in our law, a judicial suretyship. C.C. 3033. The ay- 
thority for the administratrix to act as such, based upon the preceding fulfill- 
ment of the requisites of the law, is a judicial act in every sense of the term. 

The counsel who argued the case for the defendants, have relied upon the 
cases of Wells v. Dill, 1 Mart. N.S. 593, and The United States v. Paulding, 
etal. 4 Cranch, 219, &c. 

We do not find that any of those cases relate to a bond of this description, 
which has been taken officially by a judge ata judicial suretyship, Such may 
have been the instrument in the first case, that of Wells v. Dill ; but the point 
raised in this case was not even made, and the report of the case is too meagre 
to authorize the inference drawn by counsel, im favor of the opinion of the 
district judge in admitting the testimony offered, 

Considering the principle elementary, that no parol evidence can be received 
to impeach or contradict a record of judicial proceedings, it is out of place to 
cite authority in support of it. Where would be the use of records if they 
were subject to be changed by the testimony of witnesses, or depen- 
dent on the treacherous memory of man. Deplorable would be the con. 
dition of that people, among whom the rights and property of citizens, as con- 
firmed by the decisions of their tribunals, could be overturned by the very in- 
dividual, who, in his public office and under the sanction of his oath, had pro- 
nounced judgment in their favor. De fide et officio judicis non recipitur 
questio, sed de scientia, sive sit error juris sive facti. Bacon, Maxims, 
rule 17. 

We think the bill of exceptions well taken, ‘and that a grave error was com- 
mitted by tne judge in allowing the testimony of the witnesses to go to the 
jury. 

It is, therefore, decreed that, the judgment of the District Court be anoull- 
ed and reversed, and it is ordered that the plaintifis, Taylor, Gardiner § Co., 
recover from the defendants, in solido, the sum of $427 55, with interest from 
the 2d August, 1845, until paid; and that Catharine Howard, widow in com- 
munity, and tutrix of the minor Carlisle Scotland Huie, recover from said de- 
fendants, in solido, the sum of $580 20, with interest from the same date; the 
defendants paying the costs in both courts, 
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SUPREME COURT OF LOUISIANA, 


Lay v. Boyce, Sheriff. 


In a proceeding, by motion, against a sheriff, under sec. 17 of the stat. of 7 April, 1896, to 
render him liable in the amount for which af. fa. was issued, on account of his failare to 
return the writ within the legal delay, evidence is inadmissible to show that the defondant 
im execution owned property, while the writ was in the hands of the sheriff, which the latter 
neglected to seize. Such evidence is inadmissible, though the existence of the property 
be averred in the motion; but it would be proper in an action for damages. 

The stat of 7 April, 1826,s. 17, does not impose upon a sheriff, the payment of the amount for 
which a f. fa. was issued, as a penalty for his mere failure to make a return within the 
legal delay ; and when proceeded against under that statute he may show any circamstance 





. ‘whieh would- excuse a failure to execute or return the writ. Proof that he notified the 


~plaintiff of his inability to find any property, and of the defendant's refusal to give up any 
when demanded, is a sufficient excuse, the plaintiff being thereby as fully notified of the 
officer's inability to execute the writ, as he would have been by a return to that effect made 

“ @u the writ within the legal delay. The objeet of the statute is not to punish the officer, 

“Mat to afford a prompt remedy to the creditor for any injary he may sustain. 

Where in a proceeding against a sheriff under sec. 17 of the stat. of 7 April, 1826, for failing 
to return a fi. fa. within the lega! delay, the writ and the ret@fm thereon are offered in evi- 
dence by the plaintiff, and there is no averment that the statements in the return are incor- 
rect, they will be considered as true. 


PPEAL from the District Court of Caldwell, Barry, J. Lawson, McGuire 
and Ray, for the plaintiff. Garrett, for the appellant, cited Webb v. Kemp, 

2 An. R. 370. Gasquet v. Robins, Ib. 410. 4 La.30!1. 4 RKob.40. 2An.R. 
656, 657. C. P. 172,726,727. The judgment of the court was pronounced by 

Kine, J. This proceeding has been instituted against the defendant to render 
him liable, as sheriff, under the act of 1826 (B. and C. Dig. p. 435), for the 
amount specified in an execution placed in his hands, on the ground that he 
made no effort to execute it, and that he failed to return the writ on or before 
the return day. There is a further averment, that the defendant in execution 
had in his possession, as owner, at the time the writ was in the sheriff’s hands, 
property sufficient to satisfy it, which the officer failed to seize. The defendant 
admits that he réceived the writ, and avers that he used due diligence to exe- 
cute it; that he called on the plaintiff's attorney to point out property, which 
the latter neglected todo; and that, being unable to find property of the defendant 
in execution, the writ was returned. The district judge rendered a judgment 
in favor of the plaintif€ forthe amount of the writ, and the defendant has ap- 
pealed. 

V'he fieri facias bears date the 11th July, 1845, and was made returnable in 
seventy days. It was not placed in the sheriff's hands until the 27th of August, 
followiug. The sheriff, in his return, states that, ‘on the 3d of September, of 
the same year, he demanded payment of the within execution, of the within 
named William W. Mitchell, &c., and he refused to pay the debt or surrender 
property. I know of no property of said Mitchell. I then called upon plain- 
tiff’s counsel, A. Bonner, to show property, which he failed to do. This exe- 
cution being out of date, I, therefore, return the execution not satisfied, this 30th 
day of November, 1845.” 

The writ and the return were offered in evidence by the plaintiff. There is 
no averment in the pleadings that the statements in the return are not in accord- 
ance with the facts, and they must be considered as true for the purposes of this 
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investigation. The plaintiff was nota resident of the parish to which the writ Lar 
was directed, and it is shown that Bonner had the control of its execution. 

The claim of the plaintiff reduces itself to an attempt to hold the sheriff liable, 
for his‘neglect to make a return within the legal delay. It is true that it is 
avered in the motion that, the defendant in execution owned property while the 
writwas in the hands of the officer, which the latter neglected to seize. But the 
judge refused to admit testimony on this point, on the ground that the plaintiff 
was availing himself of a summary proceeding, given by the act of 1826, in 
which the evidence must be confined to the particular violation of the statute 
complained of. We think that the judge did not err. The evidence sought to 
be introduced would have been applicable to an action for damages, but not in 
a proceeding like the present, in which the inquiry is, whether the officer has 
incurred the penalties of the act, by violating one of the duties which it imposes, 
and for which the remedy by motion is provided. 

We have, heretofore, held that, the act of 1826, does not impose upon the 
sheriff the payment of the amount specified in a writ of fieri_ facias, as a penalty 
for his mere failure to make a return within the legal delay ; that, when heist e e 
sought to be reudered liable under that act, he may show any circumstan 3 
which would excuse him from a failure to return or execute the writ. Gasquet 
v. Robins, 2°An. R. 4092" Webb, administrator v. Kemp, Ibid. 370. 

The sheriff, in the present instance, appears to have acted promptly and with 
diligence, when the writ first went into his hagds, by calling on the debtor to 
satisfy the demand or surrender property for seizure, and by notifying the plain- 
tiff of his failure of success, and requiring him to point out property. The 
plaintiff was as fully notified by this call of the officer’s inability to execute the 
writ, and that it would not be execnted unless property was indicated by the 
plaintiff himself, as though the return of the fact had been made within the 
delay specified in the writ. With this knowledge, can he, with reason, now 
complain that the information was notconveyed to him by a return. The statute 
presupposes that the acts or omissions for which the officer is held liable, have 
been prejudicial to the plaintiff in execution. It is not to be presumed that, the 
latter was prejudiced by the failure of the sheriff to advise him in the particular 
form of a return, of a fact which that officer had previously communicated in 
another form, in which he is equally required by law to convey it. The policy 
of the law being, not to punish the officer, but to afford a prompt remedy to the 
creditor for an injury which he is supposed to have sustained, the facts of this 
case, do not, in our opinion, authorize an affirmance-f the judgment appealed 
from. ~~ 

The judgment of the District Court is, therefore, reversed, and judgment 
rendered in favor of the defendant ; the plaintiff paying the costs of both courts. 


v. 
Boxcme 





e * 


CopLey v. Snow. 





Where a plaintiff, after obtaining judgment, causes a fi. fa. to be issued, and propounds 
interrogatories to a third person under the stat. of 29 March, 1839, and obtains a judgment 
against him, in case of an appeal by the defendant from the judgment against the person . 
interrogated, he must be made a party to the appeal, or it will be dismissed. Being in- 
terested in the judgment, it can neither be affirmed nor reversed without giving hinr an ; 
opportanity of being heard. 
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PPEAL from the District Court of Caldwell, Barry, J. Copley, plaintiff, 
pro se. Purvis, on the same side. Garrett, for the appellant. The 
judgment of the court was pronounced by 

Kine, J. The plaintiff has moved to dismiss this appeal, on the ground, 
among others, that the appellant has failed to bring before this court all the par- 
ties interested in the judgment of the court of the first instance. The motion 
must prevail. 

The plaintiff caused an execution to issue on a judgment obtained by him 
against the defendant, and, while the writ was in the hands of the sheriff, 
made Trotter a garnishee, uhder the provisions of the act of 1839. A judg- 
ment was rendered against Trotter, from which the defendant Snow has ap- 
pealed. The garnishee has neither appeared nor been made a party to the ap- 
peal. He is interested inthe judgmentof the inferior court, which this court can 
neither affirm nor reverse, without giving him an opportunity of being heard. 
5 Rob. 224. 12 Rob. 180, 203. Appeal dismissed. 


Succession or Day. 


The only charge to which a succession can be subjected for its complete administration is two 
and a half per cent on the amount of the inventory, after deducting therefrom bad debts. 
C. C. 1062, 1187, 1188, 1676. 

A curator of a succession, who relinquishes his trust without having completed the adminis- 
tration, but after selling all the property of the succession, can claim commissions only on 
the amount he H&S received, and on débts which he has made diligent, though unavailing, 
efforts to collect, but which he has placed on a condition no longer to require the agency of 
his successor, by ascertaining them to be desperate, or otherwise. 


PPEAL from the District Court of Ouachita, Selby, J. Morrison and 
Purvis, for the curator, appellant, R. W. Richardgon, for the opponent. 
The judgment of the court was pronounced by 
Kine, J. Oliver presented an account of his administration as curator of the 
succession of Day, in which he states that tha inventory of the property of the 
deceased amounted to $28,054 34, and that the proceeds of this property when. 
sold were $13,710 87, of which he returns $11,784 78, as uncollected, leaving 
$1,924 38, ag the amount collected. He credits himself in his account with 
$701 35, being commissions at two and a half per cent on the whole amount of 
the inventory, and with the sumslof $250 and $666 12, paid to an attorney as fees 
for professional services. Millaudon, a creditor of the succession, opposed 
these items, and his opposition to the first was sustained by the judge, who re- 
duced the commissions, computing them only on the amount received by the cu- 
rator, but overruled the opposition to the attorney’s fees ; and the curator has 
appealed. Millaudon asks that the judgment, be amended by rejecting the 
ctedits for attorney's fees, and that, in other respects, it be affirmed. Oliver has 
withdrawn from the curatorship of the succession. He contends, however, 
that having sold all the property confided to his administration, and used due 
diligenee to collect the proceeds, he is entitled to receive commissions on the 
whole amount of the inventory, under article 1062 of the Code. 
It appears to be admitted that, all the property imventeried at $28,054 34, 
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produced when sold less than half that sum. Under what proceedings the sales 
were made at this reduced price, when compared with its appraised value, we 
are not informed by the record. No irregularity, however, has been cumplain- 
ed of in this respect, and we must assume that the sales were legally effected. 
The curator was compelled to institute suits for the recovery of the purchase 
price of nearly all the property sold; and those sums, which have not been col- 
lected, have either been reduced to judgments, or are still in litigation. Arrti- 
cle 1062 of the Code gives to the administrator, upon the settlement of bis ac- 
count, two and a half per cent commissions upon the amount of the inventory, 
bad debts being first deducted. Articles 1187 and 1188 allowed the curator ofa 
vacant succession, who has only partially administered, and whose term of office 
is to be extended, or who is to be replaced by another, commissions only on the 
amount he has received. See also article 1675. 

The decisions upon these articles are, in some respects, perhaps not entirely 
free from conflict, unless it be considered that the legislature intended to estab- 
lish a distinction between the compensation due to administrators, curators, and 
executors. 

In the case of Smith v. Cheney, } Rob. 98, it was heli that, an administrator 
who had sold the property, collected a sufficient amount to pay the debts, and 
had taken notes, bearing interest, for the residue of the proceeds, which he re- 
turned to the suecession, was entitled to full commissions. 

In the case of the Succession of Milne, 1 Rob. 401, decided a few months 
later, the court said : ** This commission is the compensation which the execu- 
tor is entitled to for administering the whole estate ; he canno:. therefore, begin 
his administration, by pocketing it; for if he be prevented by death, or other- 
wise, from completing his administration, it would be absurd to say that he is 
entitled to the same compensation as if he had completed the work. Nor can 
it be pretended that, on every mutation of the executorship, the preceding and 
succeding incumbents are each entitled to a commission on the whole estate. 
‘The compensation due te each incumbent is to be reckoned on the portion of 
the estate which he administers.” 

In the case of Blakey's Succession, 12 Rob. 156, 159, it was held that, an ad- 
ministrator, on showing diligent efforts to collect debts not falling within the de- 
nomination of bad debts, is entitled to commissions on those sums, although his 
efiurts may have been ineffectual, and the same doctrine was recognized in the 
case of the Succession of Johnston, 1 An. 76. But there is no intimation of an 
opinion in any of those cases, that more than one commission is to be allowed, 
or that any commission is to be allowed on uncollected debts, unless those debts 
be shown to be in a condition which requires no further administration ; but, on 
the contrary, in the casé of Milne’s Succession, to which we have referred, the 
proposition is distinctly negatived. 

The Code contemplates, that the only commission te which a succession shalt 
be subjected for its complete administration, is two and a half per cent on the 
amount of the inventory, after deducting bad debts. Arts. 1062, 1187, 1188, 
1676. We think that it results from the spirit of the decisions to which we 
have referred, and of our legislation upon this subject, that the curator who re- 
linquishes his trust, without having fully administered, can only claim commis- 
sions on the amount which he has received, and upon those sums which he has 
made diligent, although unavailing, efforts to collect, but which he has placed im 
a condition no longer to require the agency of his successor, by ascertaining 
them to be desperate or otherwise. See Projet of amendments to the Civil Code, 
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p- 157. None of the demands returned by the curator in the present instance 
having been shown to be in this condition, we think that the district judge did 
not err, in restricting the commissions to the amount actually received. 

The items numbered i, 2 and 3, in the account of George W. Copley, mark- 
ed K, amounting collectively to $421 25, for professional services as an attor- 
ny, are not proved. The only testimony in relation to them is that of a witness, 
who says that, “if the services were rendered the charges for the same are 
reasonable.”” This evidence is clearly not sufficient to authorize the credit. 
The remaining items of the same account, viz; 4, 5, and 6, amounting collec- 
tively to $242 87, are established by the evidence. The fee of $250 paid by 
the curator to Copley, for his professional services in conducting the mortuary 
proceedings, is also shown by the evidence to be reasonable, and was properly 
allowed as a credit. The fact that Copley was, as surety of Alerander, a debtor 
of the succession at the time that the curator paid his fees, is not shown in the 
record. The question of compensation presented by the counsel of the oppos- 
ing creditor does not therefore arise. 

It is, therefore, ordered that, the judgment of the District Court be amen- 
ded, by rejecting the items numbered 1, 2, and 3, in the account of George W. 
Copley, marked K, amounting collectively to $421 25; that said Oliver be dis- 
charged on paying the sum of $465 90, the balance appearing to be due by him 
in his said capacity of curator; and, in other respects, that said judgment be 
affirmed ;. the appellant paying the costs of this appeal. 


FarrRELL v. Austin, Administratrix. 


Where the plaintiff's right in an ection on a draft is purchased, pending the litigation, by a 
third person, the defendant may claim to be released on paying the price of the transfer, 
with interest from its date. C. C. 2622, 2623. 


‘Where a plaintiff’s right in an action is purchased pendente lite, and the purchaser intervenes 


and is substituted to the original plaintiff, and defendaat is informed, for the first time, by 
the introduction of the act of transfer in evidence on the trial, of the consideration for 
which the transfer was made, it will not be too late to file an amended answer praying to 
be released, on paying the price of the transfer, with interest from its date. 


PPEAL from the District Court of Ouachita, Copley, J. R. W. Richard- 
A son, for the appellant. Garrett, for the defendant. The amended answer 
was not too late. Troplong, Vente, nos. 988, 999. The judgment of the court 
was pronounced by 

Kine, J. This action was instituted against the administratrix of Hewitt, 
to recover $900, being the amount of a draft of which Hewitt was the drawer. 
The answer of the administratrix denies generally the allegations of the peti- 
tion, admits the genuineness of the signatures to the draft, but denies that 
the succession of the deceased is in any manner liable for the sum claimed. 
During the pendency of the action the plaintiff, Farrell, transferred the demand 
to Frances E. Sewall, who intervened in the suit, and prayed to be substituted 
as party plaintiff in the cause, and for a judgment in her favor in accordance 
with the prayer of the original petition. Appended to this petition is the fol- 
owing agreement, signed by the counsel of both parties: 
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‘* In this cause it is agreed, that the amended petition may be filed by con- 
sent, substituting Frances E. Sewall, widow of Sewall, deceased, late of the 
firm of Sewall §* Robinson, and she shall be admitted as plaintiff in the suit, 
and judgment rendered contradictorily in same manner as with the original 
plaintiff.” , 

On the trial, the intervenor introduced in evidence the act of transfer to her 
of the draft in suit, from which it appeared that the price paid for the demand 
was $250. The defendant thereupon presented an amended answer, in which 
she averred that the right transferred was litigious, and prayed to be permitted 
to release herself from the debt, on paying to the intervenor the price of the 
transfer, with interest from its date. The intervenor objected to the filing of 
this amended answer, on the ground that it came too late; and that, by the 
terms of the agreement in relation to the petition of intervention, the plea was 
waived and inadmissible. These objections were overruled, and a bill of excep- 
tions taken to the opinion of the judge. A judgment was rendered in favor 
of the intervenor for $250, with five per cent interest from the date of the 
transfer ; from which she has appealed. 

At the date of the transfer a suit and contestation existed, involving the plain- 
tiff’s right to recover the amount of the draft. The right conveyed was con- 
sequently litigious, and the defendant could legally claim a release of the suc- 
cession which she represented. on paying the price of the transfer and interest 
from date. C. C. arts, 2622, 2623. The defendant's counsel made no waiver 
of her privilege to exercise this right, nor could she have made such a relin- 
quishment without express authority to thateffect. It is evident both from the 
nature and terms of the agreement that, no such abandonment of the defend- 
ant’s right entered into the contemplation of the parties. The agreement is 
silent as to the transfer; the petition of intervention to which it is appended, 
sets forth no price paid for the demand ; and no fact is disclosed showing that 
the defendant was, at that time, aware that a full consideration had not been 
paid for the draft. The object of counsel appears to have been to accellerate 
the progress of the cause, and with that view to waive delays which might 
otherwise have been insisted upon. 

The objection that the plea came too late, is equally untenable. The cause 
was tried on the same day on which the intervention was filed and the agree- 
ment of counsel in relation to it entered into, and it was not until the act of 
transfer was introduced in evidence that the defendant appears to have been 
aware of the price paid for the demand, and that the interests of the succession 
which she administered required her to exercise the right. 

Judgment affirmed. 


Pickett et al. v. Batzs et al. 


Where evidence has been received without objection, it will be too late, at a subsequent 
Stage of the trial, toobject to it as inadmissible. 

The bond of an administrator received by a probate jadge of another State, forms a part of 
the judicial proceedings relating to the administration of the estate, aud is admissible in 
evidence as part of a transcript of such proceedings. 

Though a transcript of judicial proceedings in another State shows that a fi. fa. was issued 
against a party, the existence of a jadgment will not be inferred. 
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An attorney at law is authorized to receive partial payments on account of any claim put in 
his hands for collection. 

Where an attorney to whom aclaim has been intrusted for collection, releases, without autho- 
rity, a part of the debt, in consideration of the payment of the residue, the debtor cannot, on 
the refusal of the creditors to sanction the compromise, reclaim the amount so paid either 
from the attorney or the creditor. The act of an agent, though unauthorized, is not always 
wholly void ; it may be good so far as authorized, and void for the rest. 

Where a surety compromises with the creditors, and settles the debt on payment of a part, 
he cannot recover from his principal the whole amountof the debt. A surety is not permit- 
ted to speculate on his principal. The gain on a compromise made by him enures to the 
benefit of the principal. 

Where a surety has extinguished the claim of the creditor by a compromise, he must establish 
the terms of the arrangement to entitle him to recover against the principal. 

Sureties are entitled to relief for partial payments made by them. The obligation of the 
principal towards a surety is not indivisible. 

A judgment against a debtor in another State, is prima facie evidence of the debt against a 
third person to whom the debtor is alleged to have made a fraudalent and simulated sale, 
in an action against the latter, in this State, to annul the sale forfraud and simulation. It 
devolves on the purchaser to rebut the evidence. 

The prescription established by art. 1989.0f the Civil Code does not apply to simulated sales. 





PPEAL, by the defendant Hightower, from a judgment of the District 

Court of Morehouse, Copley, J. Richardson and Sharp, for the plaintiff. 

Dubose, McGuire and Ray, for the appellant. The judgment of the court was 
pronounced by 

Suet, J. The plaintiffs claim from Henry Bates the sum of $1201 75, 
as an amount which they have been obliged to pay as his suretieson the bond 
given by him as adminirtrator of the estate of Philemon Hightower. They 
also made the defendant's wife, Charlotte Hightower, and William S. Hightower, 
parties defendants; and prayed that a donation made by Bates to his minor 
child, and a sale made by him to W, S. Hightower, might be annulled as fraudu- 
Jent and simulated, 

In the course of the trial the plaintiff offered in evidence a transcript of the 
record of the probate proceedings in Alabama, which exhibited, among other 
matters, the appointment of Bates, his official bond, a contestation between him 
and the heirs, and a judgment against him and in their favor, for a balance of 
account due by him. To the introduction of this evidence, which had been 
filed with, and referred to in, the petition, the defendants made no objection at 
the time; but, asubsequent stage of the trial, the defendants raised the objec- 
tion “* that the bond was no part of the judicial proceedings,” and a copy of it 
should have been authenticated in a differert form. The court refused to act 
upon the objection, as coming too late. We think the court did noterr, In 
addition to the view taken by the court, it seems to us that it was properly 
treated as part of the judicial record. The transcript, prepared by the clerk, 
the keeper of the records of the county court, shows that the bond was the 
subject of judicial action. There was an order of court that it be received and 
recorded. Under our own practice a bond filed with the papers and proceedings, 
of a succession, and accepted by the judge, would be deemed a part of the 
record. We have no evidence nor argument presented to justify us in supposing 
that it would be otherwise considered in Alabama. See Taylor v. Jones, ante. 
p- 619. Sanders v. Dosson, ante 588. Moore y. Louallier, 2 La. 571. An objec- 
tion has been raised in argument, which has not been noticed in the bill of ex- 
ceptions, and, perhaps, requires no answer, with regard to the authority of the 
clerk of the County Cou;t to certify the proceedings of ‘a Special Orphan’s 
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Court,” as it is termed in the record. But the record contains inherent evidence 
that the County Court judge was ex-officio judge of Probates. 

The transcript establishes a personal judgment against Henry Bates, in favor 
of the heirs of Hightower, and is conclusive against him. 

It is said that the record cannot be deemed evidence that, a judgment was 
rendered against the sureties ; that it shows that a fieri facias was issued against 
Joseph Bates and Wm. R. Pickett, the plaintiffs in this case, as sureties on the 
bond, but the court cannot presume a judgment because there was an execution. 
No doubt there is some statutory authority in Alabama, warranting execution, 
without further decree against the sureties, upon default of the principal in such 
bonds, established by a return of nulla bona. But, as we have no evidence of the 
law there, and no similar practice here, we will give the defendant the benefit of 
his objection. But aside from the transcript, which conclusively establishes the 
default of the principal, the plaintiffs have satisfactorily shown, by parol evi- 
dence, a payment by the sureties. The attorney of record in the litigation, 
which occurred, as shown by the transcript, between five of the heirs of High- 
tower and the administrator, proves that, after the return of the fi. fa. against 
the administrator, he, as attorney of the heirs, demanded payment of Pickett 
and Joseph Bates, and received it from them. His professional relation to them 
appears from the record ; as their attorney, he obtained the judgment; and, in 
that capacity, he hada right to receive money in payment of the judgment. 
See Mourain v. Beauvais, 10 La. Langdon v. Pothe,13 Mart. s. 320. Lewis 
v. Gumage, 1 Pick. 347. He could recover a payment on account, and was not 
obliged by his duty to refuse a partial payment. 

But it is said that the payment was not binding upon the creditors whom the 
attorney represented, and that evidence should be adduced of their ratification, 
because the amount received for the three heirs James, William, and Milly 
Hightower, $450, was less than their share of the judyment, and was receipted 
for by their attoruey asin full satisfaction of their share, which amounted to 
$600 87, besides costs. By reason of this compromise, which the attorney had 
no right to make, it is argued that the judgment was void. It may be conceded 
that the compromise would not be binding. but the legal consequence is not as 
claimed by the defendants. When an agent does more than he is authorized to 
do, the act is not always wholly void. In some cases it may be good for that 
which is authorized, and void for the rest. Here the boundaries between the 
excess and the rightful execution of the authority are clearly distinguishable, and 
the subject matter is divisible. It was the duty of the debtor to pay the debt ; 
and having paid a part of what he owed, upon a supposed release for the residue, 
which was unauthorized, he could not reclaim the money either from the attor- 
ney or the principal. 

The next enquiry is whether, supposing the claim of the three heirs to be 
extingished in full for the sum of $600 87, the sureties can now claim that 
amount from the defaulting administrator. They contend that they are subro- 
gated to the rights of the three heirs for the total amount of their claim, and 
stand in their place against Henry Bates, the principal debtor. Their claim, to 
that extent, is unfounded. The surety is not permitted to speculate upon his 
principal. The contract is not one of profit, but indemnity. His remedy is for 
what he has paid.. The gain of a compromise enures to the benefit of his prin- 
cipal. ' ' 

The judgment bore interest by the laws of Alabama, where the bond was 
executed, at eight percent; and the sureties are entitled to recover atthat rate, 
form the day of payment. 
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The sureties also claim the amount of the shares of two other heirs, James 
and Mary Hightower. It would seem that, by some arrangement, the sureties 
have extinguished the claim of those heirs. The testimony by which it was at- 
tempted to prove the arrangement, was objected to ; but we do not think it neces 
sary todecide upon its aimissibility. The terms of the settlement are not 
proved ; and, from the circumstances, the inference is strong that the sureties 
made a compromise ; but for how much does not appear. To entitle themselves 
to relief, they should not present a doubtful case. That portion of their claim 
must at present be rejected. Sureties have aright to relief for partial pay- 
ments. The obligation of the principal to the surety is not indivisible. See 
Newman v. Goza,2 An. 645. 

Noattempt has been made iu argument te impugn the correctness of the ver- 
dict and judgment, annulling the donation by Bates to his minor child. 

No objection was made by Hightower te the introduction in evidence of the 
transcript of the record of the County Court in Alabama, except those already 
noticed ; but, when the cause was submitted to the jury, he asked the court to 
charge the jury that the judgment against Henry Bates was no evidence against 
Hightower, and that it was incumbent on the plaintiff to make out a clear case 
of indebtedness against Henry Bates by other legal evidence besides the record, 
in order to recover against Hightower. The court refused this instruction, 
charging the jury that the judgment was primd facie evidence as against High- 
tower, and it devolved upon Hightower to rebut that primd facie showing. In 
this charge there was no error to the prejudice of Hightower. 

The indebtedness of Bates, to the extent stated, is amply shown by the docu- 
ments and parol evidence. The issue of simulation was distinctly made by the 
pleadings. The verdict of the jury is in favor of the plaintiffs ; and, under the 
evidence and the opinion of the judge refusing a new trial, we do not think it 
should be disturbed. The prescription established by article 1989 does not apply 
to simulated sales. See the case of Cammack v Watson, 1 An. 132° 

It is, therefore, decreed that, the judgment of the court below be so far only 
changed, as to reduce the amountto be recovered by the plaintiffs from the sum 
of $750 to the sum of $450, (being the amount paid by the plaintiffs to James, 


' William and Milly Hightower,) with interest thereon at the rate of eight per 


cen per annum from 25 March, 1846, until paid ; that the claim of the plaintiffs, if 
any they have, by reason of any monies paid to Jane E. Hightower Graham, 
and Mary flightower Langly, by the said plaintiffs, as sureties of Henry Bates, 
administrator of Philemon Hightower, be dismissed, without prejudice; that, 
so changed, the judgment of the court be affirmed; the plaintiffs paying the 
costs of this appeal. 


THE CITIZENS Bank v. Bry et al. 


The statement of a notary of thecity of New Orleans, made on a protest and certificate of 
notice, that a note was presented and payment demanded, and notice to the endorsers 
mailed, by V. D., “ his lawfal and daly sworn deputy,” is safficient evidence of the ap- 
pointment and oath of the depaty, though the appointment and qualification of the deputy 
be expressly denied. No proof aliundeis required. Stat. 14 March, 1844. The stat. of 
1844 authorizes a notary in New Orleansto act by deputy, and to certify to what is done 

' bysach depnaty. 
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The acts of an officer de facto, in actual exercise of the ordinary functions of his office, 

are valid as to third persons who may be interested in such acts. : 

The stat. of 14 March, 1844, authorizes notaries in the city of New Orleans to employ depu- 
ties to make presentments, and demands of payment, of bills and notes. The words of 
the statute—“ in the making of protests,’ must be understood in an enlarged and popular 
sense, as comprehending whatever is necessary to the validity of a protest. 

Where a deputy, appointed by a notary in the city of New Orleans, under the stat. of 14 
March, 1844. makes demand of payment of a bill or note, it is not necessary that the deputy 


should certify the official act. The notary may certify the acts of his deputy, as well as 
his own. " 


PPEAL from the District Court of Ouachita, Copley, J. Richardson and 
Sharp, for the plaintiffs. Garrett, McGuire and Ray, for the appellants. 
The judgment of the court was pronounced by 

Supe.t, J. From a judgment against the endorsers of a promissory note, 
they have appealed. The correctness of the judgment depends upon the 
question, whether the demand, protest and notice have been proved by compe- 
tent and sufficient evidence. To prove those facts, the plaintifis offered a cer- 
tified copies of the notarial protest and certificates of notice. These copies 
are signed by the notary, and bear his official seal. The protest states that, 
“TI, Charles Boudousquie, notary, &c. &c., through Vietor Demoiretti, my 
lawful and duly sworn deputy, presented said note to, and demanded payment 
thereof from, the book-keeper of the Citizens’ Bank of Louisiana, where the 
same is made payable, and was by him answered that no funds had been pro- 
vided there to pay said note. Whereupon I, the said notary, did protest, &c. 
in the presence of, &c.” The original is signed by two witnesses, by V. De- 
motretti, deputy, and by the notary: The record of notice is im like form, 
the notary certifying that the notice was mailed by the same deputy. It was 
signed by the witnesses, deputy, and notary. 

The defendants objected to the introduction of this evidence upon various 
grounds, which will be noticed; and, as appears by the bill of exceptions, de- 
nied, when the protest was offered in evidenee, that the deputy was a deputy 
legally appointed and sworn according to law. 

The following points are now presented by the defendants: 

“‘ 1st. There is no evidence, except the statement of the notary, that this 
person was his deputy, duly and legally appointed and sworn; and it was ex- 
pressly denied that he was legally appointed and sworn according to law. Acts 
of 1844, p. 26. When the authority of a deputy is denied, it must be proved. 

** 2d. The act of 1844 does not authorize the deputy to make demand; it 
only authorizes him to assist ‘‘ in the making of protests ;” and we are aided in 
ascertaining the meaning of the word * making” by reference to the french 
text, ‘la redaction des protéts.’ 

‘“* 3d. If the deputy was authorized to make the demand, He should have 
made the protest and certified to his official act, and not the notary. Where 
the deputy acts he must certify for himself, and not his principal for him. The 
notary can only certify to his own official acts.” 

For the better consideration of these objections, a brief notice is necessary of 
the legisiation on this subject, and the intention of the law-giver. 

In aid of commerce the rules of evidence had been so far relaxed as to allow 
a protest of a foreign bill of exchange, apparently under the seal of a notary 
public, and made abroad, to prove itself, and establish the dishonor of the bill. 
But a notarial protest was not admitted even in the case of a foreign bill, where 
the protest was made in the country in which it was offered. See Chesma v. 
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Noyes, 4 Campbell, 129. As commerce increased in this country, and the 
great mass of mercantile transactions came to be represented by bills of ex- 
change and promissory notes, many of the States of this Union, and our own 
among others, for the purpose of facilitating commerce by rendering the reme- 
dy upon bills and notes convenient and safe, passed statutes clothing notaries 
public with authority to demand and give notices of protest, and making their 
notarial records of their acts, and certified copies of them, authentic evidence. 
With this intention, and to this effect. are the statutes of 1821 and 1827. But 
it was found that these statutes were sometimes inadequate to accomplish the 
end proposed. It became necessary to relieve notaries from the great pressure 
of business, which, at certain seasons of the year, takes place in a great com- 
mercial city, where the collection of mercantile paper is accomplished almost 
entirely through the agency of a few banks. ‘To a bank’s regularly employed 
notary, selected for his experience and fidelity, it would sometimes be a physi- 
cal impossibility to demand and deliver netices in all cases personally. Hence, 
as we have no doubt, the statute of 1844 (Acts, p. 26) was enacted, which is in 
these words: ** That it shall be lawful for each and every notary public in New 
Orleans to appoint one or more deputies to assist him in the making of protests, 
and delivery of notices of protests of bills of exchange and promissory notes; 
provided that each notary shall be personally responsible for the acts of each 
deputy employed by him; and provided that each deputy shall take an oath 
faithfully to perform his duties as such, before the judge of the parish in which 
he may be appointed, and provided the certificate of notice or protest shall 
state by whom made or served.” 

The former statutes were intended to establish a convenient and permanent 
means of proof. The statute of 1844 was not intended to impair the beneficial 
provisions of the antecedent laws; but, preserving them, to facilitate the nota- 
ries in the performance of their daties. This results not only from sound 
principles of interpretation, but from the terms of the statute. ‘The certifi- 
cate of the notice of protest shall state by whom made or served.” Why 
direct the notary as to the form of the certificate, if when made it would not be 
used ? 

These views furnish an easy solution of nearly all the objections made by 
counsel, which we will now proceed to examine in their order. 

I. If, when the notary has acted through a deputy, the creditor was bound, 
in addition to the authentic copy of the notariai record, to adduce proof ali- 
unde of the appointment and oath of the deputy, the statute would be made to 
defeat iton motive; and would be turned to the prejufice of the banks, (in 
whose welfare the State has a deep interest,) and of the commercial communi- 
ty, in whose favor it was made. 

Again: thestatute designates no particular manner or form for the appoiut- 
ment of the deputy, nor does it prescribe, ‘otidem verbis, any particular mode 
of proving the fact. The appointing power is lodged in the notary, a public 
officer. We are bound to notice his, Boudousquie’s, official character as an 
officer of the State, and his official certificate that Demoiretti was his official 
deputy appears to us asclearly primd facie evidence, especially when that cer- 
tificate relates to acts performed, under the sanction of law, by the deputy upon 
the day of the certificate, and in the immediate gestion of the notary’s duty, 
which is here brought into question. Besides, the statute itself not ouly autho- 
rizes the notary to act through a deputy, but expressly contemplates his autho- 
rity to certify to what is done—* shall state by whom made or served.” In 
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stating that the deputy was employed to do the act, which the statute expressly 
authorizes, the notary has furnished authentic evidence that, on that day 
Domoérétti was de facto his deputy; and even if he had not taken the oath 
prescribed by the statute, and if we are to regard him, as counsel seem to 
insist, in the light of a public officer, the objection is repelled by the well settled 
rule that, the acts of an officer de facto, thus having color of title, inthe exer- 
cise of the ordinary functions of his offiee, are valid in respeet to the rights of 
third persons, who may be interested in such acts. See Bucknamv. Ruggles, 
15 Mass. 183. Mason v. Dillingham, lb. 171. Mclnstry v. Tanner, 9 
John. 135. 

II. The second objection does not appear to have been made in the court 
below, and is not covered by the bill of exceptions. But, as the point has been 
fully argued at bar, we will express our opinion with regard to it. The lan- 
guage of the statute is—* to assist him in the making of protests.” We have 
already considered the motive of the law, and the necessity which prompted 
its enactment. Every one knows that one of the most arduous duties of the 
notary is making the demand. The giving notices frequently involves only the 
labor of writing and addressing a notice, and dropping it into the post-office. 
The former duty is limited to the business hours of a single day; the latter 
may be done more at leisure, on the next day,or in time for the next post. The 
expression “ making of protests,” if restricted to the mere preparation of the 
notarial act of protest, would render the legislation, in that respect, idle and 


vain. Fer the notary had before the statute the right of employing as many’ 


clerks as he chose, to do the manual labor of writing the protest. The expres- 
sion must be understood in its enlarged and popular sense, comprehending that 
which is requisite for the validity of a protest, to wit, a presentment and de-' 
mand of payment. Again: that the deputy may be employed to make the 
demand, is evident from other expressions of the statute—‘‘the certificate of 
notice or protest shall state by whom made or served.” It would be wnreasona- 
ble to sacrifice all other considerations to the language of the french text’ “ la 
redaction des protéts.” 

III, If we were to construe the statute as requiring the deputy’s certificate, 
and disallowing that of the notary, when the act was done by the deputy, the 
clear intention of the law giver already noticed would be defeated. Instead of 
the convenient mode of proof intended to be permitted in aid of commerce, 
the holder of commercial paper would be driven te the expense and delay of 
a commission enforcing the personal attendance of the deputy at the trial. 
Suppose this certificate of protest and notice had been presented under the 
signature of the deputy without the signature of the notary—the objection 
would have been made that, the court could not take judicial notice of the 
deputy’s capacity. In point of fact, however, the objection is partially untena- 
ble on another ground. The deputy did sign the original protest and certificate 
of notice; and the notary certifies a copy of his official record, he being the 
proper person to do so. . Judgment affirmed. 
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TERRILL et al. v. Van BrpBer. 


A party cannot recover'in an action instituted here on a judgment rendered in another State, 
unless the transcript shows the foreign proceedings to have been clothed with the forms 
necessary to a valid judgment in the place where it was rendered. Thus where such a 
jadgment purports to have been rendered by confession, but it is left doubtful whether the 
confession was made by the attorney, or by the defendant, and there is no writ, citation, dec- 
laration or complaint upon which the court was to pronounce, or the defendant confess, no 
effect can be given to the judgment here. 


PPEAL from the District Court of Caddo, Taylor, J. Crain and Jones, 
for the plaintiffs. Lawson, for the appellant. The judgment of the court 
was pronounced by 

Eustis, C. J. This action is brought on a judgment alleged to have been 
rendered on confession, in the Circuit Court for Mobile county, in the year 
1840, against one of the defendants, Henry Van Bibber, for the sum of $1875, 
and costs, subject to a credit of $50. There was judgment rendered, after a 
verdict, for the plaintiff, and the defendant has appealed. 

The transcript of the record on which the plaintiff has brought his action 
contains the following entries: ‘‘ Pleas before the Hon. B. F. Porter, judge of 
the 10th judicial Circuit Court of the State of Alabama, at a term thereof be- 
gan and held in and for the county of Mobile, on the third monday of April, 
1840. 

“And on the 29th day of April, 1840, being a day of said spring term, 1840. 
The following judgment was entered up. to wit; 

“Andrew J. Terrill and Thomas P. Mitchell v. Andrew J. Terrill. This 
dey came the parties by their attornies, and the said defendant confesses judg- 
ment. Judgment in favor of the said plaintiff, for the sum of $1875. It 
is therefore considered by the court that the plaintiffs recover against the said 
defendant, the said sum of $1875, the amount confessed as aforesaid, together 
with their costs, by them about suit, in this behalf expended. 

“And on the 29th of October, 1843, the following judgment, nunc pro tunc, 
was, on a motion before the court, entered up, to wit: John Bragg, judge pre- 
siding. . 

“« Andrew J. Terrill and Thomas P. Mitchell v. Henry Van Bibber. This 
day, the parties by their atiornies, and the said defendant confesses judgment 
in favor of said plaintiff in the sum of $1875. It is therefore considered by the 
court that the plaintiffs recover against the defendant, Henry Van Bibber, the 
sum of $1875, the amount confessed aforesaid, together with the costs in this 
behalf expended; and this judgment is entered as of the 29th day of April, 
1840. It appearing to the satisfaction of the court, that there was a clerical 
error in the entry of the former judgment.” 

A judgment is considered by the courts of common law, to be, the sentence 
of the law pronounced by the court upon the matter contained in the record. 
A judgment by confession is rendered when, instead of entering a plea, the de- 
fendant chooses to confess the action; or, after pleading, he does at any time 
before trial, both confess the action and withdraw his plea or other allegations ; 
the judgment against him in these two cases is called a judgment by confession, 
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orby confession relictd verificatione. Stephens on Pleading, 130. Bouvier’s Law 
Dictionary atid Jacobs’ Dict. verbo Judgment. Admitting that we are bound to 
give full faith and credit to the judicial proceedings of other States, it would 
lead to the most dangerous consequences, if, before we give effect to judgments 
rendered in other States, we did not require that they should be clothed with 
those forms which are necessary for their validity. We have not been favored 
with the decision of any court in Alabama, in which a decree of a court of a 
character which this record discloses, has ever been recognized as a final judg- 
ment, which would be admitted as the basis of’ an action against the de- 
fendant. 

Overlooking the discrepancy in the names.of the parties appearing as defend- 
ant, the distance of time—three years and upwards before the error was cor- 
rected, which there is nothing but the aboye entries in the record to explain, we 
are bound to notice a defect which appears to us to be fatal. 

There is nothing established by the record except the identity of parties and 
the acknowledgment of the debt, and it is left doubtful whether it was made by 
the attorney, who is not named, or the defendant himself. 

There is with the judgment no writ, no citation, no declaration, no com- 
plaint, which the court was to pronounce upon, or the defendant confess. It 
would not give him that protection, which a party to judicial proceedings has a 
right to have secured to him on satisfying the judgmeht of the court. 

Called upon as we are, to pass upon the judicial proceedings of other States, 
without having the benefit often times of authorities as to the different points 
raised, we feel bound to stand by the ancient land marks of the law, and to 
recognize as final judgments only those which are clothed with the forms which 
the law itself has required them to be invested with, for the security of parties, 
and the regular and efficient administration of justice. 

We de not feel ourselves authorized, in considering the instrument offered in 
evidence as containing a judgment under the laws of the State in which it was 
rendered, as we are at present advised. 

The judgment of the District Court is, therefore, reversed; and judgment 
is rendered against the plaintiffs, as in case of non-suit, with costs in both 
courts. 


Mites v. Cralic. 


Police juries are authorized to establish ferries, and to annex penalties to violations of the 
exclusive privileges they may grant to the lessees of such ferries. Stats. 25 March, 1813, 
8.5 ; 24 February, 1843, ss. 17,18. But the statutes granting such powers must be strictly 
construed, and the exercise of the powers conferred limited to the precise terms of the 
grant. Where a statute empowers a police jury to declare the penalties for violations Of 
the rights to ferries which it may accord, but confers no authority on the police jury to dele 
gate to individuals, to whom such ferries may be leased, the right to enforce those penalties 
in-civil actions, in their own names, the authority will be presumed to have been inten. 
tionally withheld. The jury alone, in their own pame, can enforce the penalty ; the lessee 
of a ferry, in such a case, has no remedy for a violation of his privileges, but by an action for 
‘damages and an injunction. 


PPEAL from the District Court of Bossier, Olcott, J. Lawson, for the 
appellant, cited Greiner’s Dig. art. 2619. 3 La. 94. 16 La. 296. Spof- 
ofrd, for the defendaut. The judgment of the court was pronounced by 
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Kine, J. The act of 24 February, 1843, (Acts p. 19, ss. 17, 18) creating the 
parish of Bossier, confers upon the police jury of that parish the exclusive 
power of establishing ferries within its limits, and grants it the further autho- 
rity to declare, ‘the penalties for all violations of the privileges of ferry which 
they may award.”’ Under the authority of this act, the jury established a ferry 
across Benoist’s bayou, which was leased to the plaintiff. Subsequently an ordi- 
nance was passed, prohibiting any person from putting a new ferry, or keeping a 
free ferry, on any of the bayous or lakes in the parish, within one mile of any 
ferry established by the poltce jury, under the penalty of $50 for each day 
that such ferry should be kept. The ordinance further declares that, the lessees 
of public ferries shall be entitled to the penalties incurred for the violation of 
their rights. The plaintiff has instituted this action to recover a large amount 
of fines incurred for alleged violations of his exclusive privilege by the defend- 
ant, and to enjoin the latterfrom further interfering with his rights as lessee of 
the ferry. The defendant, in his answer, denies the power of the jury to es- 
tablish ferries, or to declare penalties for violations ofsuch privileges, or to con- 
fer upon the lessees the right of enforcing such penalties. The judgment of 
the District Court rejected the plaintiff ’s demand, and dissolved the injunction ; 
and he has appealed. 

It is shown that the defendant kept a ferry boat on Benoist’s bayou for his 
private use, as is permitted by the ordinance, but in which he also crossed his 
acquaintances free of charge; that it was within less than a mile of the ferry 
kept by the plaintiff under his lease from the police jury; and that defendant 
owns the land on both sides of the stream, at the point of his crossing. 

Of the right of the police jury to establish ferries, and to annex penalties to 
the violation of the exclusive privileges which they may grant to the lessees of 
such ferries, no reasonable doubt can be entertained. This right exists not only 
under the act of 1843, but also underthe laws in force previous to its enactment. 
B. and C.’s Dig. p. 640, s.5. But while the State may delegate to corporations 
a part of its authority to declare penalties, as has been done in the present in- 
stance, such statutes will be strictly construed, and the exercise of the powers 
conferred, limited to the precise terms of the legislative grant. The only 
authority given to the police jury of Bossier, by the statute to which we have 
been referred, is to declare the penalties to be incurred for violating rights of 
ferry, which they may accord. This power implies, necessarily, that ofenforcing 
such penalties. But these acts confer no authority onthe jury to delegate to 
individuals the right of enforcing these penalties, in civil actions, in their own 
names ; and, in the absence of such express grant, it will be deemed to have 
been intentionally withheld. Under the authority granted by the legislature, 
the jury alone, in their own name, could have proceeded to enforce the penalty 
alleged to have been incurred by the defendant. Wiléock on Corporations, 374, 
(Law Library, vol. 14.) The only civil remedies of the plaintiff were, an action 
of damages, and an injunction. To the latter he had recourse, and, under the 
evidence, we think that it was necessary for the protection of his ferry privi- 
Jeges, and that it was improperly dissolved. 

It is, therefore, ordered that, so much of the judgment of the District Court 
as dissolved the injunction issued in this case be reversed, and that said injunc- 
tion be reinstated and made perpetual. In other respects the judgment is 
affirmed; the defendant paying the costs of both courts. 
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Scort etal. » Bowes. 


Slaves, being immovables, a plaintiff may institute an action for their recovery either in the 
parish in which they actually are, or in that of the domicil of the defendant. The fact of 
their belonging to a s:ccession does not exempt the representative of it from the operation 
of this rule. C. P. 163,983. 

A petitory action must be instituted against the person in actual possession of the property 
claimed, who, if he disclaim the ownership, must disclose the name and residence of the 
owner, when the action should not be dismissed, but the plaintiif should be allowed to cite 
the realowner. C.P. 43. 


PPEAL from the District Court of Bossier, Olcott, J. Lawson, for the 
A appellants. Gilbertand Landrum, for the defendant. The judgment of 
the court was pronounced by 

Kine, J. This is a petitory action, instituted by the plaintiffs in the parish 
of Bossier, against the defendant, to recover a number of slaves, to which they 
assert title, and $800 for their hire. The defendant excepted to answering to 
the petition, averring that he had no title to, or possession of, the slaves claimed 
in the petition. in himself ; that he possessed them as administrator of the suc- 
cession of Seth Sheldon, deceased, which was opened in the parish of Caddo, 
where Sheldon had his domicil, and where the defendant resided. He denied 
the jurisdiction of the court, and prayed that the suit might be dismissed. The 
evidence established the facts as alleged in the exception ; and further, that the 
slaves claimed were in the parish of Bossier, on a plantation belonging to Shel- 
don’s succession, and had there been inventoried. The district judge dismissed 
the action, and the plaintiffs have appealed. 

Slaves, being immovables by the operation of law, the plaintiffs had their 
election, to Ynstitute an action for their recovery either in the parish where the 
property was situated, or at the domicil of the defendant. The fact that they 
belong to asuccession does not exempt the representative of the succession from 
the operation of this rule. C. P. arts. 163,983. 11 Rob. 389. 4 La. 240. 

This, being a petitory action, the plaintiffs were required, by express legisla- 
tion, to institute it against the person inactual possession of the property claimed. 
If the party thus sued disclaim ownership, he must disclose the name and resi- 
dence of the owner, who is to be made a party to the suit. C.P.art.43. The 
court should have considered the exception of the defendant only as a disclaimer 
of ownership or possession in his individual right, and a disclosure of the true 
character of his possession, and have permitted the plaintiffs to cite the defend- 
ant and his co-adminuistrators, in their representatfve capacities, to defend the 
action. 

The judgment of the District Court is, therefore, reversed, and the cause 
remanded to be proceeded with according to law; the appellee paying the 
costs of this appeal, , 
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Drake et al. v. Jones. 


Where defendant sets up a discharge under the bankrupt law of the United States of 19 
August, 184!, and plaintiff alleges in an amended petition that the discharge was obtained 
by fraud, but without sufficient specification, he may afterwards, in vacation, and without 
any order fromthe judge at chambers, file with the clerk a notice to the defendant specify- 
ing the acts of fraud intended to be proved ; anda copy of this notice, if served on defend- 
ant in time, will suffice, the act of Congress of 1841, which controls this subject, requiring 
only, “ prior reasonable notice, specifying the fraud or concealment. It is not necessary 
that the specification should have formed part of an amended answer. 


PPEAL from the District Court of Bossier, Taylor, J. Lawson, for the 
A appellants. Spofford. for the defendant. The judgment of the court 
was pronounced by 

Suet, J. Toan action of debt the defendant pleaded his discharge in 
bankruptey, under the act of Congress. At the May term of the court below, 
in 1847, the plaintiffs, with the permission of the court, filed an amended peti- 
tion, a copy of which was duly served upon the defendant, in August, 1847. In 
this the plaintiffs charged fraud against the bankrupt, but in a very loose and 
vague manner. No exception to the amendment was pleaded by the defendant. 
On the 6th May, 1848, during vacation, and without an order at chambers, 
plaintiffs filed in the clerk's office a notice to the defendant, specifying certain 
acts of fraud intended to be proved. A copy of this notice was served by the 
sheriff upon the defendant, on the 11th May, 1848, four days before the session 
of the court, and six days before the trial. On the 17th May, tbe parties pro- 
ceeded to trial, without objection; and, after the plaintiffs had offered evidence 
1o establish the debt, and the defendant had offered his certificate, the plaintiffs 
offered evidence in support of the charge of fraud, which, upon objections of 
defendant, the court refused to receive. No evidence of fraud being before 
them, the jury found a verdict for the defendant. 

The objection that the evidence was inadmissible under the first notice con- 
tained in the amended petition was tenable, bceause the notice was vague and 
uncertain. But that was immaterial, having been cured by the second notice, to 
which counsel do not object on that score. 

But it is urged that the evidence of fraud was inadmissible under the second 
notice, because that document, though marked * filed” by the clerk, formed no 
part of the reeord ; that it was an attempt, on the part of the plaintiffs, to amend 
their pleadings in vacation, without an order of the court, or the consent of the 
defendant. It is true, that our Code of Practice requires that amendments 
should be sanctioned by an order of court. But, in our opinion, this subject is 
controlled by the act of Congress, which does not require that the certificate 
should be impeached upon a formal plea, but is satisfied by *‘a prior reasonable 
notice, specifying such fraud or concealment.” We see no objection, therefore, 
to the filing of the notice in vaeation and without leave of court, provided a copy 
be seasonably communicated to the bankrupt. 

‘This brings us to the last ground urged by the appellee, which is, that the 
notice came too late. This objeetion depends wholly upon the question what, in 
point of time, is to be considered as prior reasonable notice. It is said that six 
daysistao short, and that to prepare himself to meet eharges of so grave a 
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character, the defendant, was reasonably entitled to a delay, at least as long as 
that given by law for answering in an ordinary litigation. We do'not deem it 
necessary at present, even if we were permitted to do so, to lay down an inflexi- 
ble rule on this subject. The district judge having considered the notice too 
short, we shall not question the eorrectness of his opinion in that respect. But 
we think that, in view of all the circumstances, and especially of the fact that 
the defendant went to trial without objection, the court, if it still thought proper 
to hold the defendant to the investigation of acharge so grave upon notice so 
short, ought to have done so only by a coutinuance of the cause. That was the 
extent to which the defendant should have been relieved, and by that course the 
rights of each litigant would have been saved. 

It is, therefore, decreed that, the judgment of the court below be reversed, 
and that this cause be remanded for further proceedings according to law, and 
with instructions to the court below, to receive the evidence mentioned in the 
bill of exceptions ; the defendant paying the costs of this appeal. 





Dovetass v. Craic. 


In an action of slander defendant may offer, in mitigation, the testimony of a witness to 
establish that, a short time before the institution of suit, the latter heard a third person tell 
plaintiff, that the prosecution should not cost plaintiff anything; that plaintiff appeared not 
to wish tosue ; and that such third person said to plaintiff, that he intended to break down 
defendant, by lawsuits or otherwise. The jury might infer from the evidence either that 
defendant did not consider himself injured. or that he felt conscious of bis own culpability 
and feared an investigation, or that he was drawn into the suit, by athird person, as a means 
of oppressing the defendant. 


PPEAL from the District Court of Bossier, Taylor, J. Lawson, Gilbert 
and Landrum, for the appellant. Garrett, for the defendant. The judg- 
ment of the court was pronounced by 

Survext, J. This is an action of damages for slander. The case was tried 
bya jury. They gavea verdict for the plaintiff, for one dollar damages. The 
plaintiff applied for a new trial, which was refused, and he has appealed. 

We have been urged by counsel to reverse this verdict rendered by a jury 
of the vicinage, upon a subject peculiarly appropriate for their consideration ; 
and the case is pressed mainly upon the ground that, a portion of the evidence 
was improperly permitted to goto the jury. The evidence excepted to was 
this ; the witness deposed that, on the day on which the suit was commenced, 
and before its institution, he heard one Gilmer tell Douglass that the prosecu- 
tion of the suit should not cost him (Douglass) any thing. That Douglass ap- 
peared not to wish to have any thing to do with it. The witness being asked 
by the court, why Douglass did not wish to have any thing to do with the suit, 
answered, thathe, Douglass, did not wish to bring a suit against Craig ; that 
he, Douglass, did not want to have any thing to do with Craig; that Gilmer 
said to Douglass that he intended to break down Craig, by lawsuits or other- 
wise. The district judge overruled the objection to the admission of this tes- 
timony, on the ground, as he states at the foot of the bill of exceptions, that 
the evidence was good to show the mind of the plaintiff, and in mitigation of 
damages. 
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We think the court didnot err. The facts and conversation stated were a 
fair subject to goto the jury. An inference might be drawn from them that 


’ the plaintiff did not consider himself injured by the assertions of the defen- 


dant, and was drawn into the suit as an instrument of oppression by a third 
party ; or that he felt a consciousness of his own culpability, and feared a pub- 
lic investigation of hisconduct. It is true that, on the other hand, an inference 
not unfavorable to the plaintiff might, perhaps, be deduced, namely, that he was 
a man averse to litigation, and who preferred to suffer an injury rather than be 
involved in a law-suit. But it was for the jury to weigh the testimony, and 
draw their inference from what passed between Douglass and Craig, and fromthe 
surrounding circumstances, as shown by the other evidence. If the jury drew 
the inference unfavorable to the defendant, then they would properly estimate 
it in fixing the amount of the verdict. It was, therefore, admissible in mitiga- 
tion, as having a legitimate tendency, construed in a certain sense, to reduce 
the damages; and it certainly was no ground of objection to it, on the plaintiff's 
part, that it was on the other hand susceptible of an inference that would make 
in his favor. 

A bill of exceptions was taken to the admission of another portion of the 
testimony of the same witness, which, we think, should have been excluded 
as hearsay. It was testimony as to Gilmer’s assertions in another conversation 
between Gilmer and the witness, out of Douglass’ presence. But the admis- 
sion of this evidence was immaterial, as it merely showed that Gilmer insti- 
gated the suit; which was fully shown by the conversation between Douglass 
and Gitmer. 

One of the charges made against the plaintiff, we have no doubt, from: a pe. 
rusal of the evidence and from the lowness of the verdict, was considered by 
the jury as justified. The damages, it is fair to conclude, were assessed with 
reference to the other charge, which was not justified in the answer, nor proved 
to be true. It was of the gravest character; but was probably considered by 
the jury as uttered in the heat of passion arising from the recent violation of 
the defendant's rights, which occasioned the other slanderous words. Although 
the amount of damages found was very low, we do not feel authorized, after a 
consideration of the whole case, to disturb the verdict. 

Judgment affirmed. 





OcuEesBy v. Drake et al. 


It is only in case of a simulated sale, not intended to convey any property, that a creditor 
can disregard the title of a purchaser, and commence by a seizure. In other cases the sale 
must be attacked by a direct action. 

Though an act of sale sous scing privé, which had been rendered in the office of the parish 
judge, do not show upon its face that it was either acknowledged or proved before its 
registry, the certificate of the notary that the act was of record in his office, is such 
prima facie evidence that it wos legally inscribed as will relieve the party offering it irom 
the necessity of showing upon what proof it was registered. 


A ocee from the District Court of Bossier, Olcott, J. Vaughn, for the 


plaintiff. Lawson, for the appellants. The judgment of the court was 
pronounced by 




















MONROE, OCTOBER, 1848. 


Kine, J. The plaintiff has enjoined in this suit, the execution of a fieri 
facias issued on a judgment obtained by the defendants Drake §¢ Hardy, against 
Sabert Oglesby, Sr., alleging that the sheriff has levied upon a slave, of which 
he isthe owner. The defendants Drake §& Hardy pleaded the general issue, 
and further alleged that if there was a sale to the plaintiff of theslave seized, it 
was made in fraud of their rights. A jadgment was rendered in favor of the 
plaintiff from which the defendants have appealed. 

The plaintiff exhibited on the trial, an act of sale to him of the slavé in con- 
troversy, executed under private signature, and recorded in the parish judge's 
office, and possession under his title for several years prior to the seizure. The 
jadge did not err in perpetuating the injunction, on these pleadings and the evi- 
dence adduced. The defendants could not attack collaterally the plaintiffs’ titley 
commencing with a seizure, unless they considered the transfer a simulation, 
which is not alleged. See Heirs of Lindemanv. Theobald, 2 Annual Re- 
ports p. 912. 

The defendants contend, that the plaintiff has failed to show a title. This 
objection rests upon the fact that, the act offered does not exhibit, upon its face, 
that it was either acknowledged by the parties, or that its execution was prov- 
ed by one of the subscribing witnesses, previous to its registry. Asregards the 
proofs upon which such acts may be admitted to record, it does not become ne- 
cessary to expressan opinion. Whena notary certifies an act of this kind to be of 
record in his office, his certifieate offers such primd facie evidence that it was 
legally inscribed, as to relieve the party offering it from showing upon what pre- 
vious proofs it was done. lls v. Sims, 2 Ann, 254. 

The further position assumed by the defendants, that the slave was, at the 
date of the seizure, subject to their privilege, as attaching creditors, is wholly 
wntenable. Their judgment recognizes no such privilege. 

"Judgment affirmed. 


Beck ct. Hunter. 


In an action by one of two makers of a joint and several promissory note, who had paid the 
whole amount in satisfaction of a judgment thereon obtained against him, to recover from 
his co-obligor one half of the amount so paid, a transcript of the record of the action against 
the former, to which the latter was not a party, is, in the absence of the original nofe, or of 
any evidence of its execution or consideration, insufficient to support the action. 


PPEAL from the District Court of Caddo, Olcott,J. Hodge, for the plain- 
tif. Young, for the appellant. The judgment of the court was pro- 
hounced by 
Kixe,J. This action was commenced by an attachment against the defend - 
ant, who, it is alleged, resides out of the State. The plaintiff avers that he 
and the defendant were the joint and several makers of a promissory note, giv- 
em to one Beni, for work and labor done for the joint benefit of the two, and 
that a judgment was obtained against the plaintiff, for the amount of the note, 
which he subsequently satisfied. He prays for a judgment for one half of 
the sum thus paid. The defendant was represented by @ curator appointed by 
the court, who pleaded, as an exception, that the defendant was not properly be- 
fore the court, not having been cited, and not being the owner of the property 
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attached ; and subsequently filed an answer to the merits, in which he pleaded 
the general issue, averred that the judgment against the plaintiff had been ob- 
tained by collusion, and that the defendant was, at the inception of the present 
action, and still continued to be, a resident of the State. 

The only evidence adduced by the plaintiff in support of his demand was, a 
transcript of the record of Bent v. Beck § Hunter, to which the defendant was 
not a party. The original note was not produced, and no proof offered of its 
execution, nor of the consideration for which it was given. This testimony is 
insufficient to sustain the plaintiff’s demand. 

The judgment of the District Court is, therefore, reversed, and judgment 
rendered against the plaintiff as in case of non-suit; he paying the costs of both 
courts, 


CanE et al. v. BATTLE. 


Where there is no provision in the act creating a partnership for its continuance in case of 
the death of a partner, it will be dissolved thereby ; and the partnership name cannot be 
used afterwards, so as to bind the partners, but in virtue of some new authority. Such 
authority may be inferred from the subseqent conduct of the parties. 


PPEAL from the District Court of Caddo, Taylor, J. 


Campbell, for the plaintiffs, on the question of the ratification by plaintiffs, 
ef the sale of McNeill, contended that, the ratification must be express. 
C. C. 2990. The difference between the provisions of this and the corres- 
ponding article of the Code Napoléon (art. 1998) will be remarked. In the 
Code Napoléon it is stated that the principal is not bound by the acts of the 
attorney. not in conformity with the power, except in so far as he has express- 
ly, or tacitly ratified it. By our Code he is only bound in so far as he has 
expressly ratified it; the concluding words of the Code Napoléon, * ow taci- 
tement,”’ having been omitted in the latter, though the articles, in other respects, 
are identical. The ratification must further be in writing, where land is con- 
eerned (2 Greenleaf, Ev. 511); and must necessarily result from the facts, 
after a deliberate examination of the acts of the agent. 13 La. 158. The act 
must clearly and unequivocally evince the intention to ratify (17 La. 293. Sto- 
ry on Agency, s. 242,.253); and have relation to the particular transaction. 
Rivas v. Bernard, 13 La. 175. 

Landrum, for the defendant. 


The judgment of the court was pronounced by 

Eustis, C. J. This suit was instituted, in November, 1842, by James H. 
Cane, Bushrod Jenkins, Frances E. Sprague aud Henry M. Shreve, who allege 
that they are the owners of four undivided sevenths of four certain lots in the 
town of Shreveport, and that the defendant is in possession of them and claims 
them as owner. They claim property in the lots according to their respective 
interests, and for judgment accordingly. The defendant claims tithe under a 
sale from the plaintiffs’ agent, Angus McNeill, to John O. Sewall, the defend- 
ant having purchased the lots at the sale of the effects of the succession of the 
latter, made on the 6th of December, 1841, under an order of the court of 
Probates of the parish of Caddo. A judgment was rendered in favor of the 
plaintiffs, and the representatives of the owners of two other sevenths, who 
were considered as parties to the suit, against the defendant, for six sevenths of 
each of the lots; and the defendant has appealed. 

There appears to have heen no question as to the capacity of the several 
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parties plaintiff who claim to represent the original owners, and the argument 
has rested exclusively on the title of the defendant, resulting from the sale to 
Sewall, and its subsequent ratification. 

On the 7th of February, 1837, Bushrod Jenkins, Angus McNeill, the co™- 
mercial firm of Bennett & Cane, composed of William S. Bennnett and James 
H. Cane, all of the parish of Natchitoches, of which the parish of Caddo, in 
which Shreveport is situated, formed a part; James B. Picket, of South Care- 
lina, Thomas J. Williamson, of Arkansas, Henry M. Shreve, then of Kentucky, 
and Sturgis Sprague, of Mississippi, having purchased six hundred and forty 
acres of land upon which the town of Shreveport stands, formed a partnership 
in the above described town and the balance of the reserve: the town having 
been laid out in lots, according to a lithographic map. The partnership was to 
be called the Shreveport Company ; a president and treasurer were to be elect- 
ed annually; and the duty of the president was to sell Jots, and give obligations 
for titles; he was authorized to make titles, with full guarantee. The lots to 
be sold alternately in all squares where sales have not been made heretofore ; 
the terms one-third cash, or what the president may deem equivalent thereto, 
the balance in one, two, and three years, with ten per cent interest, payable 
annually, secured by mortgage.’’ This clause has been considered in argument 
as a sufficient authority to Angus Mc Neill, who was the president of the com- 
pany, to make thesale to Sewall. 

There are two acts of sale from Mc Neill, as president, to Sewall ; the first 
was made by public act, before a notary in the parish of Natchitoches, on the 
28th of July, 1837, and purports to convey the lots numbered 15 and 16, in 
block 24; the second was also made by authentic act before the judge of the 
parish of Caddo, which parish had recently been organized, was of lots 13 and 
14, in block 24, and bears date the 17th day of August, 1838. The lots in the 
two sales, it will be perceived by their numbers, were contiguous. The terms 
of payment varied from those before recited, and no cash was required on 
either sale. 

Bennett, one of the partners, died previously to the last sale, and Sprague, 
another, died on the 5th of October, 1838. Notwithstanding the death of Ben- 
nett, McNeill, as president of the Shreveport company, by public act in Shreve- 
port, sold forty-three lots of ground belonging to the partnership in Shreveport 
to different persons, between the day of Benneit’s death and that of the first 
sale to Sewall, to wit, between the 10th of August. 1837, and 17th of August, 
1838. There does not appear to have béen any provision in the articles of co- 
partnership concerning its continuance beyond the life of all its members, and 
the law is, on this subject, as stated by the counsel for the plaintiffs. After the 
death of Bennett, McNeill had no right to use the partnership name so as to 
bind the co-partners, unless derived from some new authority. The validity of 
his acts after the dissolution of the partnership, must depend entirely upon 
the relations and conduct of the partners concerned therein. 

It is contended by the counsel for the plaintiffs that, the sale to Sewall is void, 
because McNeill, the president, did not follow the forms, restrictions, and 
qualifications preseribed in his written power to sell. It is true the require- 
ments were not observed, and the lots were contiguous, instead of being alter- 
nate. The articlesof partnership, in which the authority to sell was given, 
were under private signature, and appear to have been recorded in the office of 
the parish judge of Natchitoches, with the map of the town as laid out on the 
24th February, 1837. It is obvious that this whole affair was one of those spe- 
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culations, which were socommon at the time. The object of the partner- 
ship was, to sell their Jots in such a manner as to give value to the land which 
remained. The expenditure of the proceeds of the sale, which were to be 
placed in the hands of the treasurer of the company, for improving roads, 
streets, or any other purpose, was vested in the discretion of a majority of the 
partners. Powers of attorney were to be given to the president by each of the 
partners, to enable him to execute titles. The renunciation of the rights of 
the wives of the partners who were married was to be given, and no dividends 
were to be received by such as did not furnish it. The Shreveport company 
was organized with the powers of the president to sell, in order to facilitate the 
sales of lots, and, by his agency, to give an impetus to the speculation. It is 
contended for the defendant, that after the dissolution of the partnership and 
the consequent, revocation of the powers of the president, the surviving mem- 
bers still authorized McNeill to act as their agent ; that they bought lots them- 
selves from him, in his capacity as president of the company; and that he con- 
tinued to dispose of lots to other persons, subsequently to the sale to Sewall, 
of the 17th of August, 1838. 

In relation to the first ale, viz., that of lots 15 and 16, on the 28th of July, 
1837, although Mc Neill deviated from the terms and conditions of his authority 
to sell, we think the silence of the parties interested for so long a period after 
the sale, their course in reJation to the other sale, and the undisturbed posses- 
sion of Sewall during his life, amount to a ratification which in law results 
from the voluntary execution of the sale. McNeill was the agent and partner 
of the several proprietors; he sold, and as no proof has been adduced tothe 
contrary, we are bound to infer from the attending circumstances that, as his 
act was never, until the institution of this suit in 1842, disavowed, and the pro- 
ceeds of the sale inured,to their benefit in the partnership concern, that they 


' eonsidered the sale as binding onthem. At all events, in law, they cannot be 


permitted, at this time, to disturb it in the hands of a purchaser whose good 
faith is not questioned. Marsk v. Smith, and cases cited, 5 Rob. 518. 

But in relation to the last.sale, there can be no question that Sewall acquired 
no title whatever under it, except that which Mc Neili himself had. ‘The for- 
mal protest of a portion of the proprietors immediately after the sale was 
known to them, puts an end to all doubt on the subject. The partnership was 


dissolved. McNeill had no authority to sell for his partners. No act, on the 


part of the co-proprietors, has been shown, from which a ratification results. 
Indeed we can come to no other conclusion than that the sale of August, 1838, 
was a fraud throyghout, as there was a suit pending at the time which had been 
instituted in June previous, for a partition of the property then remaining uo- 
sold, in which McNeill was a party plaintiff, and John O. Sewall was, at the 
time, secretary to the company. 

The judgment of the District Court is, therefore, reversed, as to the lots 15 
and 16 in square no. 24, and as to them judgment is rendered for the defend- 
ant; and in other respects it is affirmed; the appellees paying the costs of this 
appeal. 

Suiwet, J. The facts upon which this case depends are extremely com- 
plicated ; and the difficulty of ascertaining their legal effect is much increased 
by the obscure and imperfect manner in which portions of them are presented 
by the evidence. 

1. The result of my examination js, a concurrence in the decree with regard 
to the Jots sold in 1837. 
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II. With regard to those sold in 1838, my conclusion to concur has been 
‘ formed with more difficulty. It is not easy, in the perusal of the evidence, 
(much of which consists of brief admissions by the respective litigants.) to ex- 
clude the impression that, if the minute-books and other records of the compa- 
ny had been produced, and the various proceedings and acts of the compavy 


and its members down to the institution of this suit had been exhibited fully - 


and in detail, it would have presented such a case as would have precluded the 
plaintiffs from disturbing the third possessor. But, as the cause has been pend- 
ing several years, and there is reason to believe that the defendant had the 
means cf fuller evidence within his reach, and with reasonable diligence could 
have presented it, he must abide by the case as made. It does not show a state 
of facts from which the ratification of the second sale necessarily results. The 
burden of proof was upon the defendant. See Bernard v. Rivas, 13 
La. 174. 
I, therefore, concur in the entire decree. 


Moore v. Tue Mayor &c. of Shreveport. 


The corporation of a town cannot be made liable for damage to an individual occasioned 
by an obstruction in the street, where the injury might have been avoided by ordinary care 
on the part of the plaintiff. Per Curiam: We are not to be considered as recognizing, un- 
der our legislation, the right of action of an individual in any case, against a town corpo- 
ration for damages in consequence of accidents occasioned by the condition of roads, 
streets, or highways. 


PPEAL from the District Court of Caddo, Taylor, J. R. Jones and 

Spofford, for the plaintiff, cited 5 La. 463. 11 La. 86. 15 La. 171. R. 

N. Wood, for the appellants, contended that the injury sustained by the plain- 

tiff might have been avoided by ordinary care on his part, citing 2 Starkie, 536. 
11 East. 60. The judgment of the court was pronounced by 

Eustis, C.J. This is an action instituted by the plaintiff, to reeover from 
the corporation of the town of Shreveport, in the parish of Caddo, the sum of 
$2,000, damages for injury sustained by a fall in the street of the towa, alleged 
to be caused by an obstruction placed therein by the defendants, and by the gen- 
eral bad condition of the same. There was a verdict for the plaintiff for $300, 
and judgment accordingly. After an ineffectual attempt to obtain a new trial, 
the defendants have appealed. 

After the argument of this case was closed, the court directed the attention 
of counsel to the question, whether an action of this character could be main- 
tained against a municipal corporation. under our laws. We had doubts wheth- 
er those corporations were responsible, and corporators could be taxed to in- 
demnify individuals against accidents occasioned by the condition of roads, 
streets, and highways. 

No authority has been adduced, and we are not aware of any precedent in 
our jurisprudence, for such an action. We have not an opportunity. at present 
to examine the subiect as its importance requires, still less to lay down and de- 
fine the cases and limitations in which the action could in any event be main- 
tained, under our legislation, nor must we be considered as recognizing the right 
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of action of the plaintiff against the corporation, Our impression is that, in 
the english and american cases in which this action is sustained, the remedy 
against corporations has been given by statute. See the opinion of Lord 
Kenyon in the case of Rupet and others v. The Men of Devon, 2 Durnford and 
East, 672; and Mower v. The Inhabitants of Leicester, 9 Mass. 248. 

It does not become necessary, however, to decide this point, in as much as we 
are of opinion that the accident resulted from a want of ordinary care on the 
part of the plaintiff. The obstruction complained of was in the business part 
of the town, and had been permitted to remain for some time. The plaintiff 
was a clerk in a store, and resided there; and, with ordinary caution on his 
part, the injury would have been avoided. The evidence, we think, conclusive, 
as to that faet. 

In an action against a town upon the statute, for damage to plaintiffs’ stage 
coach occasioned by the condition of a highway, it was held that the burthen of 
proof was on the plaintiff, to show that he was free from negligence, that is, 
using due care and skill. Adams v. The Inhabitants of Carlisle,“21 Pickering, 
147. See Lane v. Crombie, 12 Pickering, 177. 

On the merits, we think, the case is clearly with the defendants. 

The judgment of the District Court is, therefore, reversed, and judgment 
rendered for the defendants, with costs in both courts. 


Norris tv. Fristor, Administratrix. 


The right to annul a judgment is not restricted to the cases specially enumerated by art. 607 
of the Code of Practice. But to entitle a party to such relief, a case must be made out 
showing that it would be against good conscience to execute the judgment, and that the 
plaintiff could not have availed himself of the matter in the former litigation, or was pre- 
vented by fraud or accident from so doing. If there has been /aches or negligence, the par- 
ty cannot be relieved. The matter must be such as the defendant could not, by reasonable 
diligence, have known. 

The release of the sureties of an administratrix authorizes the heirs or creditors to compel her 
to give new security, but does not deprive her of the right to collect the debts of the suc- 
cession, until removed from office. 


PPEAL from the District Court of Catahoula, Barry, J. Purvis, for the 
appellant, cited C. P. 607, 608, 613. C, C. 1119, 1125, 3522 § 31. 12 
La. 396. 15 La. 58. 11 La. 419. 1 Rob, 115. Mayo, for the defendant, 
relied on 2 La. 181. 3 Rob. 225, and cases there cited. The judgment of 
the court was pronounced by ql 
Suet, J. The plaintiff seeks by this action to annul a judgment which 
the defendant obtained against him, in March, 1848, upon a promissory note 
endorsed by him. He also obtained an injunction to stay execution. The 
present defendant pleaded the exception of res judicata, and also that the pe- 
tition on its face exhibited no cause of action or ground for injunction. The 
exception was sustained by the court below, and the plaintiff has appealed. 
The main ground for injunction and of nullity, is alleged as follows: “ That 
said judgment is erroneous, and ought to be annulled, for the following good and 
sufficient causes, to wit: that said judgment was obtained by fraud, the whole 
debt sued for having been previously paid and satisfied, as your petitioner is in- 
formed, and.verily beheves, by one Edom L. Fariss, in his life time, in compli- 
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ance with a contract entered into with John R. Seay, the principal on the above 
notes, on which Sarah E. Fristoe obtained a judgment. The said J. R. Seay, 
having sold the property for which said note was given to said Fariss, with the 
express stipulation that this note, on which the judgment herein sought to be 
annulled was obtained, should be paid by said Fariss in his life time. Which 
facts as above stated, with regard to the payment aforesaid, have come to the 
knowledge of this petitioner since the rendition of the judgment herein sought 
to be annulled.” 

It is provided by the Code of Practice, art. 607, that a definitive judgment 
may be annulled in all cases where it appears, that it has been obtained through 
fraud, or other ill practices, on the part of the party in whose favor it was ren- 
dered ; as, if he had obtained the same by bribing the judge or the witnesses, 
or by producing forged documents, or by denying having received the payment 
ofa sum the receipt of which the defendant had lost. or could not find at the time, 
but has found since ‘the rendering of the judgment. We concur with the 
plaintiff ’s counsel in the position that, the relief by action of nullity is not to be 
restricted to the cases specially enumerated. They are put by way of illustra- 
tion, and the article may be considered as enunciating the principle that, even 
after judgment, a party may be relieved. But this relief, and the conservative 
remedy of injunction, must be granted with great circumspection, otherwise 
there would be no end of litigation. Hence a case must be exhibted of mat- 
ter which would make it against good conscience to execute the judgment—mat- 
ter of which the injured party could not have availed himself in the former liti- 
gation, or which he was prevented by fraud or_accident from availing himself 
of. The matter must also be such as the party, by the use of reasonable dili- 
gence, could not have known: for if there have been laches or negligence, 
that destroys the title to’relief. .See Story’s Equity Jurisp. § 887. Story’s 
Equity Pleadings, § 414. Garlick v. Reece, 8 La. 101. McMicken v. Millaudon, 
2 La. 180. 

There is ‘a strong analogy between actions to annul judgments and motions 
for new trial; and recurring to the provisions pf our Code on the subject of 
new trials we find the familiar rule, that where the application is on the ground 
of the discovery of new evidence, it must be evidence “‘ which he could not 
with due diligence have been obtained before.” C. P. 560. 

Applying these rules to the present case, the petition is clearly defective. 
The absence of negligence, the exertion of diligence, are not alleged. We may 
also remark that the fact of payment, is loosely and defectively stated. The 
petitioner does not allege when, nor to whom, the payment was made. The 
allegation that the sureties of the administratrix (the plaintiff in the former 
suit), have been released_from liability on her official bond, was also insufficient 
to sustain the injunction. Assuming the allegation to be true, it does not follow 
that she has ceased to be clothed with authority to collect the judgment. The 
release of the sureties might have afforded ground to the heirs or creditors to 
compel her to give new security. Thisshe may have done. Non constat that 
she has been deprived of her“office. Judgment affirmed. 
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Haynes v. HeEarp. 


A party to an action to whom an interrogatory is propounded by his adversary, may state in 
his answer any matter pertinent to the issue, and clearly connected with the facts which 
his adversary is secking to establish. The answer may be qualified by the statement of 
facts which would prevent the consequences of an absolute and unqualified answer. 

Where, in an action on a note which is silent as to the rate of interest, a party, for the pur- 
pose of recovering a higher rate of interest than would be due on a note made in this State, 
interrogates his adversary as to whether the note was not executed by him in anot her 
State, the latter may mention in his answer, after denying that the note was made by him 
in the State indicated, that the consideration for which the note was given had failed, or 
that no consideration ever existed. Per Curiam: The purpose of the interrog atory being 
to subject defendant to a liability for a higher rate of interest, a fact going to repel that 
liability, by invalidating the contract, is within the fair scope of the rule. 


PPEAL from the District Court of Union, Copley, J. Baileyand McGill 
A for the plaintiff. W. J. Q. Baker, for the appellant, cited 9 Rob. 173. 
1 La. 196. 6 Mart. N.S. 706. Evans’ Pothier, p. 445, nos. 826, 827. The 
judgment of the court was pronounced by 

Suet, J. This suit is brought upon a note of the following tenor: 

‘One day after date J promise to pay Thomas Haynes, or bearer, $833 33, 
for value received. 

November 3, 1841. Wittiam C. Hearn.” 

The plaintiff alleged in his petition that the note was made by the defendant, 
in the State of Alabama, and that eight per cent per annum is the legal rate of 
interest in said State upon promissory notes after they become due and payable’ 
when no rate of interest is expressed. The prayer was for judgment for the 
amount of the note and eight per cent interest. The plaintiff accompanied his 
petition with the following interrogatory to the defendant. ‘ Was, or was not, 
the note sued upon made by you inthe State of Alabama?” The defendant 
admitted in his answer that he made the note, but pleaded the general issue to 
all the other allegations of the petition. He also specially pleaded that he was 
induced to sign the note by fraud practiced on him by the plaintiff, and that the 
consideration of the note had failed. Other special matters of defence were 
pleaded in the answer, together with a reconventional demand. The defendant 
answered the interrogatory as follows. ‘The note sued was not made by me 
in the State of Alabama. But I made it. But at the time I made it, I had 
already paid the plaintiff, Thomas Hayncs, and those to whom he had trans- 
ferred my notes, at least 32000 more than ever I had received consideration for ; 
and the consideration for which the note sued on was made has entirely failed." 

In Rogers v. Parmetti, the plaintiff called on the defendant to say, whether 
the signatures affixed to the notes on which the suit was brought had not been 
written by him. The defendant answered that they were, but that he had 


never received any legal, valuable, or good consideration therefor. The court 


held that the portion of the answer alleging failure of consideration was errone- 
ously stricken out. 1 Mart. N. S. 382. This decision was, itis true, based upon 
the Code of 1808, and the ancient practice of the courts of Spain. In Nichols 
v. Peirce, 6 Mart. N.S. 705, which was decided nnder the Code of Practice, 
the plaintiff being asked whether he had not agreed with the defendant to erect 

















MONROE, OCTOBER, 1848. 


an engine upon alot of ground and put the same in operation as a saw-mill, 
answered that he had ; but that the defendant, having failed to comply with the 
contract, by furnishing the lot of ground, they had both agreed to recede from 
the agreement. It was held that the plaintiff was properly permitted to offer 
his answers in evidence. In Glasgow v. Stevenson, the party to whom interro- 
gatories had been put with the object of establishing the existence of a bill of 
exchange, was permitted, in his answer, to state its loss. 6 Mart. N. S. 569. 
See also 1 La. 697. C.P. 353. 

The principle upon which these decisions rest is, that the answers objected to 
were pertinent to the issue, and clearly connected with the facts which the 
adversary sought to establish ; and that the party had the right to qualify the 
answer he was called upon to make, by stating facts which prevented the conse- 
quence of absolute and unqualified answers. 

In the present case the manifest object of the plaintiff's interrogatory was, to 
establish a basis for the claim of eight per cent interest, upon an instrument which, 
without the evidence proposed to be elicited by the answer, would have been 
presumed to fall under our own law, and bear only five per cent. The parpose 
of the interrogatory being to impose such a liability, a fact going to repel that 
liability, by invalidating the contract, was within the fair scope of the rule. 

The case of Williams v. Vance, 2 An. 908 has been cited as recognizing an op- 
posite rule. We think otherwise. The interrogatory there was: “ Has not the 
amount of said note been demanded of you since maturity.” The court consi- 
dered the interrogatory as going to the question uf costs dependent upon “ the 
amicable demand before suit.” An affirmative answer that a sum of money had 
been demanded from the defendant, would not imply the existence of a liability 
for its amount. 

Being, therefore, of opinion that the court below erred in striking out that 
portion of the defendant’s answer which implied a liability upon the note, we 
must remand the cause. 

It is, therefore, decreed that, the judgment of the court below be reversed ; 
and that this cause be remanded for further proceedings according to law; the 
plaintift paying the costs of this appeal. 


Wuurine cv. Ivey. 


Where a party, who has propounded interrogatories to bis adversary, does not choose to use 
them, the latter may avail himself of them. Norcan this right be defeated by the plain- 
tiffs abandoning his suit, before trial, and without having used the interrogatories. 
Where, after such an abandonment, the plaintiff institutes a second action for the same 
cause, defendant may offer in evidence his answers to the interrogatories propounded in 
the first case. 

A manifest evasion by a party to answer interrogatories propounded to him, when he could 
not mistake their import, creates a violent presumption that a true and direct auswer 
would have destroyed his claim or defence. 

Where the defendant, in an action on a foreign judgment rendered against a person of the 
same name, denies his identy with the defendant named in the transcript, he must disprove 
his identity. The proof furnished by the record is primé facie sufficient against him. 


PPEAL from the District Court of Union, Copley, 3. W. J. Q. Baker, 
for the appellant. McGuire and Ray, for the defendant. The judg 


ment of the court was pronounced by 
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Surpeut, J. The action is upon a judgment obtained by plaintiff against 
Thomas Ivey, in Alabama. ‘The defendant answered by a general denial, and 
also specially denied that he was the person against whom the judgment was 
rendered, or that he ever gave such a note as the one en which said judg- 
ment was rendered ‘‘as he recollects.” 

At the trial of the cause the plaintiff offered in evidence an authentic tran- 
script of the Alabama record, exhibiting judicial proceedings to judgment and 
execution, against Thomas Ivey, at the suit of John Whiting. The defendant 
then offered the petition, interrogatories, answers to interrogatories, and judg- 
ment of voluntary non-suit, in a former suit between the same parties, upon 
the same judgment, and in the court in which the present suit was brought. 
Upon this evidence there was final judgment for the defendant. The plaintiff 
has appealed, and asks that the cause be remanded. 

When the defendant's answers to the interrogatories propounded in the 
former suit were offered by the defendant, the plaintiff excepted to the ad- 
mission of the evidence upon tlie grounds, that the former suit was dismissed 
by judgment of voluntary non-suit, without any contradictory proceedings, or 
use made of the interrogatories, or any trial of the cause ; and that the an- 
swers could not be used by the party answering, in the trial of a new suit upon 
the same cause of action. The plaintiff also called the attention of the court 
to the fact that, the answers were offered without any previous notice of the 
defendant’s intention to offer them, and asked leave ‘to file a notice”’ to strike 
out the answers'to interrogatories as evasive, which the court refused, * on 
the ground that the notice to strike out could not be filed after the trial had 
commenced.” ‘T’o the opinions of the court admitting the evidence, and re- 
fusing the plaintiff’s application, bills of exception were taken. 

The ruling of the court, on the first point, was correct. If the adversary 
who has propounded the interrogatories does not chose to use them, the party 
answering may avail himself of them. This would have been the defendant's 
right in the former suit, and the plaintiff cannot be permitted to evade it, by 
voluntarily abandoning the former suit. This equitable rule was expressly re- 
cognized} in Hunter v. Smith, 5 Mart. N. S. 179, and we see no reason to 
doubt its propriety. 

As to the second: point, we do not think it necessary-to enquire whether the 
court erred in refusing to entertain an application for leave to strike out the 
answers. The answers received were not entitled to consideration, be- 
cause they were evasive, and did not negative the existence of the judgment. 
The interrogatories propounded were: Ist. Do you not owe the judgment 
sued on in this case. 2d. Did you not owe the amount of said judgment? If 
yea, have you ever paid the same? To the first, the defendant answered: 
** Not that 1 know of—has no recollection of any such judgment ever having 
been rendered against him.” To the second: “I never knew that I owed 
such a judgment—of course I never paid it.”” Upon these answers, the de- 
fendant succeeded in overthrowing a solemn judgment of the Circuit Court of 
Alabama. But if we dissect the answer, it does not contradict the existence 
or binding force of the judgment. A defendant may be legally cited in a 
cause, and making default, as in this case, may really not know that a judg- 
ment was afterwards rendered against him. The answer, therefore, that the 
defendant did not know, nor had any recollection of, any such judgment, was 
insufficient to defeat the record. Again, if the denial of identity, which we 
find in the defendant’s plea, was founded in truth, it is remarkable that 
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the defendant's answer to the interrogatory should have been silent on that 
point. The second answer is clearly evasive. The question was, whether 
he owed the amount of the judgment. The answer merely reaffirms the ig- 
norance of the existence of the judgment. It is silent dh the question of in- 
debtedness. The petition and the record annexed, it must be observed, in- 
formed him that the original cause of action wasa note, and the evasiveness of 
the answer justifies the belief that, even if he did not know of the existence 
of the judgment, he was not ignorant-of his indebtedness. 

A manifest evasion to answer questions put to a party when he could not 
mistake their import, creates a violent presumption that a true and direct 
answer to them would have destroyed his claim or defence. Knight v. Murchi- 
son, 1 Rob. 33. See also Bird v. Bowie, 3 Mart. N. S. 116. Barrow v. 
Sterling, 2 Mart. N.S. 55. A fortiori, an evasive answer should not over- 
throw the most solem evidence, a judicial record. The burden was upon the 
defendant to disprove his identity with Thomas Iwey named in, the record, 
whicb was prima facie sufficient. Jackson v. King, 5 Cowen, 237. 

As the plaintiff has not asked for a final judgment in this cause, but only that 
it be remanded, we will grant relief as prayed for. 

It is, therefore, decreed that, the judgment of the court below be reversed, 
and this cause remanded for further proceedings according to law; and with 
instructions to the court below to disregard the answers to interrogatories made 
by the defendant; the defendant paying the costs of this appeal. 





CopLEy v. Dosson. 


The proceeding authorized by sec. 13 of the stat. of 20 March, 1839, against third persons 
under a fi. fa., cannot be substituted for a direct revocatory action, and be used toassail, on 
the ground of fraud, the title of such third person to property in his possession. 

Interrogatories propounded to a third person under section 13, of the stat. of 20 March, 1839, 
though not answered on the day on which the party was cited to appear, cannot be taken 
for confessed without an order of court. Until such an order has been made the person in- 
terrogated may appear and answer them, and plead any defence he could have previously 
offered. 


PPEAL from the District Court of Franklin, Barry, J. Morrison, for the 
appellant. Garreit, for the garnishee. The judgment of the court was 
pronounced by 
Kine, J. The plaintiff, having first caused an execution to issue upon a 
judgment obtained against M. H. Dosson, proceeded under the 13th section of 
the act of 1839, to propound interrogatories to Mrs. N. C. Dosson, as garnishee, 
who excepted to answering them on the ground that, the plaintiff had not 
averred in his petition that she had in her possession property of the defend- 
ant, M. H. Dosson, or that she was indebted to Dosson; that the interroga- 
tories were not pertinent to the legal issue between the parties, whether or not 
she was indebted to the defendant in execution, or had funds of his in her 
hands; and finally, she pleaded res judicata. The exception was sustained; 
and from a judgment dismissing the action, the plaintiff has appealed. 
There is, in our opinion, no error in the judgment appealed from. The 
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manifest object of the interrogatories propounded was, to assail the garnishee’s 
titles to property in her possession on the ground of fraud, and to test their va- 
lidity in this proceeding. 

It has been repeat@dly held, that the proceedings in garnishment, authorized 
by the act of 1839, could not be converted to this purpose, or substituted for a 
direct recoventory action. 1 Rob. 435. 17 La. 558. 

The position assumed by the plaintiff that, the garnishee having failed to an- 
swer the interrogatories on the day for whieh she was cited to appear, they 
were to be considered as confessed, without a motion or order of the court to 
that effect, and as precluding her from all further defence, is untenable. In the 
case of Sturgess v. Kendall, 2 An. 565, relied on, which was a case of attach- 
ment, the interrogatories were ordered to be taken as confessed, on a formal 
motion to that effect. Until interrogatories are taken by the court as confes- 
sions, the garnishee may appear and answer them, and plead all defences 
which he could haye previously opposed to the proceedings against him. 

Judgment affirmed. 


Georce, Curator, &c. v. Le Granp. 


Where, in an action against one who had executed a mortgage on land to secure his faithful 
administration as curator of a succession, and who had left the State indebted to the suc- 
cession for moneys received by him in his official capacity, a curator ad hoc is appointed to 
represent the absentee, and a judgment is rendered against him for the amount due, and 
the mortgage recognized and rendered executory, the judgment must be restricted to the 
property mortgaged. It has not the force of a personal judgment, rendered after citation ; 
nor, on being recorded, can it have the force of a judicial mortgage on property held by a 
third person, under a conveyance from the debtor anterior to the judgment. 


PPEAL from the District Court of Caddo, Taylor, J. Wood, for the ap- 
pellant. Crain, Jones and R. W. Richardson, for the defendant. The 
judgment of the court was pronounced by 
Suet, J. Angus McNeill was the curator of a succession, and gave a 
mortgage on certain property in the parish of Caddo to secure his faithful ad- 
ministration. Inthe spring of 1840, McNeill left the State of Louisiana per- 
manently, and has lived in Texas ever since. Subsequently, George, who suc- 
ceeded him in the curatorship, instituted an action against McNeill. In the 
petition he alleges that McNeill was a defaulter to the succession, and had left 
the State. He prayed that a curator ad hoc might be appointed to represent 
McNeill, that he might have judgment against Mc Neill for the amount of the 
official bond, and that the mortgaged property should be sold for the payment 
of the idebtedness. Messrs. Frost, Gilbert & Briggs, were appointed to rep- 
resent the absent defendant, and were cited in that capacity. An exception 
was pleaded by Frost & Briggs, which is signed by Frost as curator, and by 
Briggs without mention of his capacity of curator. An answer in the case 
was signed, “Briggs & Frost, Attorneys for defendant.” The judgment which 
was rendered in 1841, decrees that George recover of Mc Neill $14,622 93 and 
interest ; that the mortgage be recognized and made executory; and that an 
allowance be taxed in the costs in favor of frost & Briggs, curators ad hoc. 
The proceedings upon the seizure and sale under a fieri facias of the mort- 
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gaged property, as exhibited in the sheriff’s return, show that the sheriff treat- 
ed Gilbert as curator, and served notice on him in that capacity. 

The question presented for our consideration is, whether the judgment has 
the force of a personal judgment against McNeill, and, being recorded, oper- 
ates as a judicial mortgage upon property iv the hands of the defendant, held 
under mesne conveyances from Mc Neill, by deed antericr to the judgment ; or 
whether the effect of the judgment must be restrained to the property, cov- 
ered by the mortgage, rendered executory in that suit. 

We consider the judgment as not having the force of a personal judgment 
rendered upon citation. Mc Neili was not cited, and was represented by a cu- 
rator ad hoc, whose appointment was valid for the purpose of enforcing the 
mortgage upon the mortgaged property situated within the jurisdiction of the 
court. Millaudon v. Beazley, 2 An. 916. To this extent its operation must be re- 
strained, unless Mc Neill can be considered as having appeared by counsel, or 
otherwise become, in legal contemplation, a party to the cause. The sole 
facts upon which the plaintiff relies in argument are, that Frost was, as prov- 
ed by a witness, Mc Neili’s general counsel up to the time of his leaving the 
State in 1840, and that the answer is signed by Briggs § Frost as ‘attorneys 
for defendant.” We cannot presume that the relation of counsel and client con- 
tinued between Frost and McNeill after his departure from the State; and 
looking te the record as a whole, we consider the mode in which they signed 
the answer as informal merely, and that in legal effect, it was an appearance in 
their capacity as curators ad hoc, under the appointment of the court. The 
decree proves that the court viewed them in that light, and their receiving the 
allowance taxed in their favor shows that they so considered themselves. Up- 
on the authority of Dupuy v. Hunt, 2 An. 562, and Broughton v. King, 2 An. 
571, the peremptory exception pleaded by the defendant was properly sus- 
tained. Judgment affirmed. 
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Pererson v. Burn. 


Where the plaintiff in an action to rescind the sale of a slave on account of a redhibitory 
disease, and for damages for expenses incurred, presents a supplemental petition alleging 
that, since the commencement of the suit, he had sold the slave for a certain sum which 
was his full value, and reducing the claim for damages to that extent, the character of the 
action is not thereby changed ; but, by disposing of the slave, the defendant placed it 
beyond his power tocomply with the only judgment which could have been rendered in 
his favor—for the return of the slave, on the reimbursement of the price with damages. 

Where a judgment has been rendered against a plaintiff in a redhibitory action, he cannot 
institute an action quanti minoris for the same cause. Nor can a plaintiff in a redhibitory 
action, who, by disposing of the slave affected with the redhibitory vice, has placed it 
beyond his power to comply with a judgment in his favor, change the action, by a supple- 
mental petition, to one gaanti minoris. 

Damages for injuries sustained by a purchaser in consequence of redhibitory defects in the 
thing sold, can be recovered only in a redhibitory action, or an action guanti minoris. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Peytonand I. W. Smith, for the appellant. T'. R. Wolfe, for the defend- 

ant. The judgment of the court was pronounced by 
Kine, J. The plaintiff instituted this action to rescind the sale of a slave, 
and to recover damages, alleging that the slave was affected, at the date of the 
sale, with a redhibitory disease, which was known to the vendor, and not com- 
' menicated to the plaintiff: and that he had been subjected to heavy charges for 
medical services rendered to the slave, and for attorney’s fees. He subse- 
quently presented a supplemental petition, in which he averred that, he had, 
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since the commencement of the suit, sold the slave for $300, which was her 
full value, and to that extent reduced his claim for damages. The district judge 
seems to have considered, that the supplemental petition changed the action to 
one for a reduction of the price; but, upon the evidence, gave a judgment in 
favor of the defendant, from which the plaintiff has appealed. 

The character of the action was not changed by the supplemental petition. 
The original demand was for a rescision of the sale, and for damages. The 
supplemental petition merely teduced the claim for damages. The suit 
still preserved its original character of a redhibitory action. If the plain- 
tiff had been successful, the judgment of the court would have decreed the 
return of the slave to the vendor, and the reimbursement of the price to the 
vendee, with such damages as he had sustained. By disposing of the slave, the 
plaintiff placed it beyond his power to comply with the only judgment asked for, 
or which could have been rendered in the event of success, and thus defeated 
his action. Brown et al.v. Duplantier, 1 Mart. N.S. 317. 

But, if it be admitted that the object of the supplemental petition was to change 
the action into one for a reduction of the price, the condition of the plaintiff was 
not bettered by the attempted change. The sale of the slave, as we have seen, 
put an end to the redhibitory action. In that suit, he could no longer possibly 
prevail. The resort to that action, in which he was defeated, exhausted the 
remedy given to him by law, and precluded him from a recourse te the action 
quanti minoris, 10 Toullier, no. 163. Troplong,Vente, no. 581. He cannot 
be permitted indirectly, by amending his pleadings, to accomplish that which . 
he is forbidden to do directly, 

In the case of Richardson v. Johnson, 1 An. 390, we held that, under our le- 
gislation, the only remedies by which injuries resulting from redhibitory defects 
can be redressed, are the actions of redhibition, and quanti minoris. Damages 
for such wrongs can only be assessed by judgments rendered in one of those 
forms of action, and cannot be considered as a separate and independent de- 
mand. Having failed in the redhibitory action, and also in the attempt, if it is 
to be so considered, to convert it into an action quanti minoris, the claim for 
damages must also necessarily fail. Judgment affirmed. 


CARA ARRAS t en ee 


MonITION oF JOHNSON. 


Where on an appeal from a judgment dismissing an application to homologate a jadicial sale 
under the stat. of 10 March, 1834, the record, though certified as containing all the 
evidence offered below, is silent as to the publication of the monition, the jadgment of 
dismissal must be affirmed. 

One who shows no interest cannot oppose the homologation of a judicial sale, applied for 
under the stat. of 10 March, 1834. 


PPEAL from the District Court of Plaquemines, Rousseau, J. Lombard 
and Bradford, for the appellant. Rozelius, for the opponent. The judg- 
ment of the court was pronounced by 
Eustis, C. J. This appeal is taken from a judgment of the court of the 
second judicial district, dismissing a monition taken out by Geo. W. Johnson, 
to confirm a sale of a tract of land in the parish of Plaquemines, made under 
the authority of that court. ‘There was an opposition filed to the monition by 
John Mc Donogh, in which he alleged certain informalities in the sale; on one 
of which, viz., that the sale ought to have been made hy the sheriff. instead of 
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by the administrator ot the succession to which the land apparently belonged 
the judge dismissed the monition. 

It is not necessary to notice the several grounds on which this case has been 
argued at bar. It involves simply a question of every day’s practice. The 
party applying fur the benefit of a monition, which is to cure defeets of form in 
a judicial sale, must bring himself within the statute of 1834. The basis on 
which the courts act under it is, due notice to all parties by certain publications 
in n@wspapers, which the statute requires. The certificate shows that the 
record contains all the evidence offered in the court below, and the statement of 
evidence contains nothing in relation to publication of the monition. On this 
essential point the record is silent. 

The applicant can, therefore, take nothing by his monition, and the court did 
not err in dismissing it. 

But the court sustained in its decree the opposition of McDonogh. Now 
Mc Donogh showed no interest, and consequently had no right to interfere with 
the irregularities or defects of the sale. Livingstonv. White, 2 Annual R. 902. 
The judgment of the District Court, im this respect, was erroneous. 

It is, therefore, adjudged that the judgment of the District Court be annull- 
ed: that the opposition of Mc Donogh be dismissed, at his costs; that the mo- 
nition be dismissed at the costs of the applicant; and that the costs of this 
xppeal be paid jointly by the appellant and appellee. 


Tue Cuartry Hospirat t. Stickney. 


The charge of five hundred dollars imposed by sec. 4 of stat. of 12 March, 1838, on theatres in 
New Orleans, for the benefit of the Charity Hospital, is due every year. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. J. 
and H. H. Strawbridge, for the plaintiffs. Conklin, for the appellant. 
The judgment of the court was pronounced by 

Eustis, C. J. This case was before us, in May, 1847, and was remanded 
for further proceedings, the cour being of opinion that the exaction for the 
price of a license for theatrical exhibitions in New Orleans, under the statutes 
of March 7th, 1814, and March 12th, 1838, was not, in its proper legal sense, a 
tax. Vide 2 Annual R.551. There was judgment for the plaintiff, and the 
defendant has appealed. 

The district judge considered that the charge of $500 on theatres, created 
by the law of 1838, being imposed in the stead of four annual benefits for the 
use of the Charity Hospital, was, by its terms, annual, and due every year. 
In this opinion we concur. Judgment affirmed. 
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HENRIEgTTE v. DupLEssis. 


A nuncupative testament, executed under private signature in the country, in the presence 
of only four witnesses residing in the place where it was made, is valid, when from the 
violence of the disease with which the testator was attacked, and the distance at which 
other persons competent as witnesses resided, a greater number could not be procured. 


PPEAL from:the District Court of Plaquemines, Rousseau, J. Lombard, 
for the plaintiff, cited Code Just. b. 6, tit. 23, law 8. Code Nap. art. 985. 
French Ordon. of 1735, ss. 33 to 37. Ferrari’s Span. Library, vol. 5, verbo 
Testamentum. Preston, for the appellant. The judgment of the court was 
pronounced by 

Kine, J. The plaintiff claims her freedom under a nuncupative will, exe- 
uted by her former owner, Martin Duplessis; under private signature, in the 
country, in the presence of five witnesses: The objections originally urged 
against the validity of the will, upon which her claim for freedom depends, 
were considered, and most of them overruled, in the case of Sophie v. Duples- 
sis et al. 2 Ann. Rep. 725. In that case, in consequence of certain defects of 
proof, a judgmert was rendered as in case of non-suit, leaving the plaintiff, in 
any future action that she might institute, to supply those defects, and particu- 
larly to show either that the witnesses all resided in the parish in which the 
will was made ; or, if they did not, that a greater number could not have been 
procured by the exercise of reasonable diligence. On the trial of the present 
cause, evidence was introduced to both of these points. It was admitted that 
four of the witnesses were residents of the parish where the will was made. 
The testimony in relation to the residence of the fifih, was contradictory and 
unsatisfactory. The district judge, however, considered, under the evidence, 
that a.greater number of witnesses could not, under the circumstances, have 
been obtained; sustained the validity of the will; and decreed the plaintiff to 
be entitled to her liberty. From this judgment, the defendant has appealed. 

The evidence has not satisfied us that Ravano, one of the witnesses to the 
will, was,.at the date of its execution, a resident of the parish in which it was 
made. The only question, therefore, to be determined is, whether, consider- 
ing the exigencies of the occasion when the,testament was made, sufficient 
cause has been shown to excuse the failure to procure a greater number of 
competent witnesses. 

The circumstances under which the will:-was made were, that Paul Cornen, 
the person who prepared it, was-called to attend upon the testator, who was 
laboring at the time under an attack of the cholera. Being present, he was re- 
quested by the testator to draw up his will, which Cornen at first declined, on 
the ground of his want of skill and ignorance of law; but being urged by the 
testator, who was on the eve of dissolution, he yielded, and used as witnesses 
the five persons present, of whom he himself was one. Cornen states in his 
testimony, ‘that he took the persons present for witnesses to the will, because 
the state of the deceased admitted of no delay; that the testator died of the 
cholera; that he died an hour, or halt an hour after the will was made, he 
being too ill to sign the will.” It is further in proof that four persons lived 
within about a mile of the testator’s residence, and several others within about 
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five miles, who were competent, and would have assisted as witnesses, if they Hexnrerre 
had been calledon. Cornen says that, if he had been requested earlier to pre- nn 


pare the will, he could have procured the required number of competent wit- 
nesses, 

The testimony of this witness, who prepared the will, satisfied the judge, in 
whose presence he testified, and to whom he was probably known, that the 
emergency was such as to render it impossible to procure the timely atten- 
dance of a greater number of witnesses, and to excuse the failure to attempt 
to procure others. 

It is urged that the testator made his will on the eve of his dissolution ; that 
he was aware of the general prevalence .of a fatal disease, ani should have 
prepared it earlier, when it could have been made with more deliberation, and 
clothed with all the forms required by law; that he could not defer making it 


to the last hour, and thus create the necessity which would bring him within ~ 


the exception to the rule requiring testaments to be received in the presence 
of five witnesses residing in the place. However reasonable this objection 
may appear, the law has fixed no time previous to death within which wills are 
to be made. No restraint is placed upon the testator in this respect. He is 
indulged down to the moment of his decease, if he retain his reason, which is 
the only condition imposed. Indeed the execution of this solemn act is most 
commonly deferred, until the near approach of death warns the testator that 
it can no longer be safely postponed. 

The Code, in providing that nuncupative wills under private signature may 
be executed in the country in the presence of three witnesses residing in the 
place, provided a greater number can not be had, specifies none of the causes 
which will excuse a failure to procure the full number. The impossibility may 
arise, not only in consequence of no other witnesses residing in the neighbor- 
hood of the testator, or of the refusal of witnessesto attend; but other causes 
may render it equally impracticable to procure the full number. The urgency 
of the occasion, when one is suddenly stricken with a violent and fatal disease, 
which threatens immediate dissolution, may present an impediment quite as 
serious to obtaining the requisite number, as a sparse population, or the un- 
willinguess of witnesses to assist. 

In the present instance, the testator was laboring under an attack of cholera, 
which had so far progressed before he became aware that his life was endan- 
gered, or evinced a desire to make his will, that the person who prepared the 
act considered that his state admitted of no delay, and that the persons present 
must be used as witnesses. There was a pressing necessity for immediate 
action. The will was evidently prepared with haste, and when completed the 
testator was so far overcome by his disease as to be unable to sign, and died 
within half an hour or an hour after it was executed. The delay which would 
have attended an effort to procure other witnesses, who lived at the distance of 
only a mile, would, as the result proved, have probably defeated the testator’s 
intentions. A necessity more urgent could not well be presented for dispens- 
ing with the attendance of the full number of competent witnesses; and, in our 


“pinion, it excuses the failure to procure them. 
Judgment affirmed. 
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McDonoeu v. DuTiLuet et al. 


Where a plaintiff, in an action in which there is no reconventional demand, fails to appear 
on the day fixed for the trial, either in person or by attorney, to prosecute his suit, no final 
judgment can be rendered against him; the judgment should be one of nou-suit. C. P. 
491, 532, 536. . 


PPEAL from the District Court of Plaquemines, Rousseau, J. Roselius, 
for the appellant. Bradford, for the defeudants. The judgment of the 
court was pronounced by 

Eustis, C. J. This is a petitory action for a tract of land situated in the 
parish of Plaquemines. There was also an injunction, prohibiting the defend- 
ant from selling the land. The suit was at issue in the late court of the First 
Judicial District, but under the new organization of the courts was transferred, 
on the 20th of October, 1846, to the court of the Second Judicial District, 
which includes the parish of Plaquemines, in which the defendants are domi- 
ciled. Onthe 13th of January, 1847, the case was taken up, and afterwards, 
final judgment was rendered against the plaintiff, and he has appealed. It 
appears by the record that the plaintiff was not present at the trial, nor was 
aby appearance entered previous to the rendition of the judgment. 

The judge erred in renderisg final judgment against the plaintiff, on his fail- 
ure to appear and prosecute his suit. The right of the plaintiff voluntarily to 
abandon his suit, on paying costs, at any time before judgment, when it is before 
the court, and until the jury is about to withdraw, when the case is before a 
jury, is given to parties in the Code of Practice, arts. 491, 532. The usual 
order on the non-appearance of a plaintiff, where there is no reconventional de- 
mand, is of non-suit. On this point, the practice is, we believe, invariable, 
Vide Code of Practice, 536. 

The judgment of the District Court is, therefore, reversed, and judgment 
is rendered for the defendants as in case of non-suit, the plaintiff paying the 
costs of the District Court, and the defendants those of this appeal. 


De Pontausa +. Tue City or New OrR.Eans. 


A donation made to a city of a hospital, which recites that it was made “ para que se puedan 
recoger ls leprosos que hay actualmente en gran numero, y el publico goze de este beneficiv 
perpetuamente, acuyo efecto desde ora para siempre bace donacion en forma, renunciando 
todo derecho que tenga y pueda tener a dichos edeficios y tierra que lleva bajo de los refe- 
ridos linderos,” is a doaation sub modo, and not a conditional donation, and the donees 
may, without forfeiting the donation, apply the property to another object than that contem- 
plated by the donor, Per Curiam: There is a material difference between the motives 
which the donor mentions as being the cause of his liberality, and the conditions he im- 
poses. The failare of a condition aunuls the donation, but it remains valid although the 
motives expressed as the cause of it be untrue. 

A donation made for the erection of an hospital, being a liberality soctes piadosa, cannot be 
revoked for a failure to comply with the charge or conditionon which it was mace, unless 
she donor has so provided expressly. 
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PPEAL from the Third District Court of New Orleans, Kennedy, J. De PonTatBa 


Soulé, for the plaintiff. The donation was a conditional one, and the y,w Greece, 

non-compliance with the condition entitles the plaintiff to recover the property. 

‘* Maguer que qualquier home que diere alguna cosa 4 otre, no gela pueda 
despues toller, pero....si gelo dié por alguna cosa facer, y no gelo fizo: por estas 
cosas, 0 por cada una de ellas, el que did las cosas pueda las toller 4 aquel a 
quien las dié.” Fuero Real, lib. 3, tit. 12, p. 212. . 

* Por cierta cosa, e por sefialadas razones se mueuen los omes 4 las vegadas, 
a fazer donaciones a otros ; que si por ellas nose mouiessen, por auentura non 
farian las donaciones. E esto seria, como si un ome diesse A otro marauedis, o ‘ 
alguna eredad, diziendo sefialadamente, quando se faze la donacion, que lo da, 
porque este el otro todavia guisado de cauallo, e armas, para fazerle seruicio; 
dixesse abiertamente, que gelo daua poralguna lauor o seruicio que le fiziesse. E 
porende dezimos, que si aquel que rescibiere la donacion en la manera sobre- 
dicha, cumple la conuenencia, o la postura, o faze aquello porque gelo dieron, 
vale el donadio en todas guisas. E si non lo cumple, onon lo faze bien, puede 
apremiarle que cumpla lo que prometio de fazer, 0 que desampare la donacion 
que le fizo.” Partida 5, tit. 4, ley 6, p. 739. 

‘* Donations are liable to be revoked for the non-performance of the condiiton 
imposed upon the donee. Code of 1808, p. 222, art. 66. C.C, art. 1546. 

Preauz, for the appellants. 


The judgment of the court was pronounced by 

Rost, J. The plaintiff seeks to annul a donation made by her father to the 
Ayuntamiento of New Orleans, on account of the inexecution of the conditions 
alleged to be attached to it. There was judgment for her in the court below, 
and the defendants have appealed. 

On the 20th of April, 1785, Don André Almonasier y Roxas, the father of 
the plaintiff, made to the Ayurtamiento of the city of New Orleans, a donation, 
in these words : 

** Don Andres Almonaster y Roxas puesto a su obediencia, con todo respeto 
dice : que ha fabricado un hospital para lazarinos con cuarto separaciones capaz 
de aloxar otras familias blancas, y separamente, otro con el mismo aloxamiento 
para la gente de color. Todo asu costa, en el estremo de una de sus haciendas 
de campo, immediataa esta cuidad como dos tiros de fusil, lindando con las 
tierras de J. Curtidos por un lado, y por el otro con una canal que se ha hecho 
para el baiio de los infermos, que servira de linderos a dichos hospitales ; losque 
dedica avms. Graciosamente para que se puedan recoger los leprosos que hay 
actualmente en gran numero, y el publico gozede este beneficio perpetuamente, 
a cuyo efecto desde ora para siempre hace donacion en forma, renunciando todo 
derecho qua tenga y pueda tener a dichos edificios y tierra que lleva bajo de los 
referidos linderos.” 

The donation was accepted unconditionally, and the Ayuntamiento proceeded 
to take possession of the property, and to apply it to the use contemplated by 
the donor. Upto 1805, lepers were admitted in the hospital. After that period 
it was abandoned, and became the refuge of the Indians, who, after some years, 
set fire to it and burned it down. ‘The ground then eeased to be used*for any 
purpose, til] 1833, when the city council passed an ordinance converting it into a 
cemetery. This change of destination gave rise to the present controversy. 

‘Lhe plaintiff contends that the donation is a conditional one; that the city 
had no right to apply the property to any other object than that contemplated by 
the donor; and that, by their doing so, the donation has been avoided, and the 
property has reverted to her as sole heir, of thedonor. The defendants deny 
the plaintiff’s allegations, not specially admitted, and further answer that, by 
their continued possession of the property under the donation, the title was 
vested in them absolutely, and they had the right to apply the said property to 
avy public purpose they might think proper. 
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After this suit had been pending some years, the parties to it entered into a 

written agreement by which the property was to be sold, and its proceeds depo- 
sited in bank, subject to the final decision of the court. The property was 
accordingly sold, and the only question now presented is, to which of the parties 
the procceeds of the sale belong. 
- We take this donation to be a donation sub modo. The laws cited by the 
plaintiff’s counsel from the Fuero Real and the Partidas were undoubtedly the 
general rules on the revocation of donations; but those rules were liable to many 
exceptions, and, in applying them, regard must be had to the distinction made 
by the civil and the spanish laws between the mode or charge and the condi- 
tion. The inobservance of the condition often avoidedthe donation, when the 
inexecution of the charge did not. 

Thus says Pothier: * If the’charge on which the bequest is made, is not in 
itself impossible, but fails before the legatee has been put in mora, his obligation 
to execute it ceases, and the legacy is due. For instance, a testator has given 
me a legacy, and charges me to be tutor of his children; if the judge, on the 
advice of the family, has appointed another tutor, as Ican no longer be appointed, 
I am liberated from the charge, and entitled to the legacy. Insuch a case, 
the legacy made sub modo, difiers from that made under the coudition, if he is 
tutor of my children.” Pothier, des Testaments, Donations, etc., no. 114. 

Merlin, deriving the doctrine on the subject from the roman law, says that a 
material difference must be made between the motives which the donor men. 
tions as being the cause of the liberality, and the conditions he imposes; be- 
cause, although the failure of a condition annuls the donation, it remains valid, 
although the motives therein expressed be untrue. Merlin, Répert. verbo Do- 
nations, sec. 6, no. 5. See also (39. 4.) D. 5de Donationibus. 

The same distinction, also drawn from the civil law, is recognized by the 
english courts. The rule there is that, where a legacy is bequeathed for a par- 
ticular purpose, it is not conditional, so as to fail with the purpose for which it is 
given. Thus,a legacy made to a woman for the maintenance of her children, 
has been held valid notwithstanding she has no children, or they all die. So 
also, where lands were given toa mother for the education and maintenace of 
her daughter till eighteen years old, and the daughter died under eighteen, it 
was adjudged a good term to the mother till the daughter would have obtained 
eighteen years, had she lived. Ward on Legacies, no. 142, and cases there 
cited. (8 Law Library.) 

Delvincourt and Duranton, upon whose authority the opinion of the court 
below rests, were misunderstood by the learned judge. We perceive no mate- 
rial difference between the opinion of Delvincourt and those of Merlin and 
Pothier. Duranton, if his authority was so decided as the judge supposes it 
to be, ought not to prevail against those three commentators. But he does not 
greatly differ from them. He merely says that, when a donation is made ob 
rem futuram, it is a mode affixed to the liberality, and when the motive fails the 
validity of the donation depends upon the intention of the donor to be deduced 
from the act. 8 Duranton, no. 548. 

If there were still persons afflicted with leprosy when the hospital ceased to 
be kept up, the city authorities could no longer compel them to resort to it; and 
as it is not shown that any applied for admission, we must presume that the pur- 
pose of the donation failed. After its failure, the intention of the donor is 
immaterial. If the liberality was not made solely and exclusively for the use 
mentioned in the act, even according to Duranton, it did not fail with the pur- 
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pose for which it was given. If, on the other hand, it was made exclusively Dz PowraLBa 
for an hospital, it was a liberality por obra piadosa, and is governed by another yiwonts — 


exception to the general rule invoked by the plaintiff. That exception is laid 
down with great precision in 2d Febrero Novissimo, p. 93. 

“Habiendo hablado de las donaciones propias 6 puros, y causas por que 
pueden revocarse, resta decir algo sobre las impropias y condicionales, pues 
aunque la regla general y casi invariable es e] quedarrevocadas desde el momento 
que deja de cumplirse la condicion, medo & objeto que -para su estabilidad dis- 
puso el donante, hay casos y circunstancias en que no se observa rigurosamente. 
Asi las que se hacen en favor de iglesia, hospital, G otra obra piadosa, no queda- 
ran revocadas por falta del cumplimiento de la carga 6 condicion con que se 
otorgaron, 4 menos que expresamente lo haya dispuesto el donante.”’ 

Unless the right of return, in case of the inexecution of the mode, charge, or 
condition, be expressly stipulated in the act, these donations are irrevocable. 
The act in this case contains no such stipulation. The legal, as well as the 
apparent title, was in the defendants at the time of the sale, and the plaintiff has 
failed to make out her right to recover the proceeds of it. 

It is, therefore, ordered that, the judgment in this case be reversed, and that 
there be judgment for the defendants, with costs in both courts. 





EySsALLENNE v. CrrizEns’ Bank or LovrsiaNna. 


Decision in Bank of Louisana v. Farrar 1 An. 49, affirmed and extended to contracts with 
the Citizens’ Bank. 

The charters of banks in this State hich authorize married women to bind themselves jéintly 
and in solido with their husbands, in any hypothecary contracts or obligations entered into 
by the husband with those banks, place dotal and paraphernal property on the same footing, 

Decision in Citizens’ Bank v. Nicolas, ante p. 112, affirmed. 

Where a surety signs an injunction bond in blank, which is afterwards properly filled up, his 
liability will attach from the time of his signature. 

PPEAL from the Fifth District Court of New Orleans, Buchanan, J, 
Pecquet and Roselius, for the appellants. Pitot, for the defendants. The 
judgment of the court was pronounced by 

Rost, J. The plaintiff seeks to annul an act of mortgage entered into by 
her husband and herself in favor of the Citizens’ Bank of Louisiana, and 
has enjoined an order of seizure issued under it. ‘There was judgment against 
her in the first instance, and the injunction was dissolved, with $500 damages, 
in solido, against her and her surety on the injunction bond. From this judg- 
ment they have appealed. 

The grounds upon which she relies are, Ist: That being a married woman, 
she could not beecome the surety of her husband. 2d. That the mortgage 
was given to secure loans made to her and her husband, not a loan tu her hus- 
band individually, and that no loan was made toher. 3d. That by the laws in 
force at the time of her marriage, dotal property could not be alienated, and 
that posterior laws cannot impair the effect of her marriage contract. 4th. 
That the amount to be loaned is not specified in the act of mortgage. 5th. 
That the charter does not authorize the bank to require from stockholders a 
mortgage to secure stock loans. 
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These points have all been determined adversely to the plaintiff's preten- 
sions. The three first were passed upon, in the case of the Bank of Louisiana 
v. Farrar § wife, 1 An. 49; the two last were determined in the case of the 
Union Bank v. Guice, 2 An. 249. 

In the case of Farrar § wife, the property mortgaged was paraphernal, while 
that of the plaintiff in this case is alleged to be dotal. But all our bank charters 
piace dotal and paraphernal property on precisely the same footing, and author- 
ize married women to bind themselves with their husbands, in relation to both. 

In the case of the Citizens’ Bank v. Nicolas et al., anie p. 112, most of 
the points decided in the two former cases were again made, and decided in 
the same manner. We adhere to those decisions, and the questions they de- 
termine are no longer open for argument. 

The injunction was properly dissolved, and the damages allowed are author- 
ized by law. The responsibility of the surety attached when he signed the 
bond in blank ; it was properly filled up afterwards. 

Judgment affirmed, 





Corron vt. Mittaupon et al. 


The syndic is a mere nominal party to a tableau of distribution of the effects of an insolvent, 
except so far as his claims for issions kc., areconcerned. The creditors, inter se, are 
the real parties litigant. 

Where, after the death of the syndic of the creditors of an insolvent, an account of his ad- 
ministration as syndic is presented by his executor, with a tableau of distribution, which is 
litigated and homologated, the creditors not having deemed it for their interest to provoke 
the appointment of another syndic, one who holds a debt which, st the time of the cession, 

to a creditor who was represented by the attorney of absent creditors, will be 
concluded by the judgment of homologation in any attempt to annul a sale made by the 
syndic. Objections to the proceedings should have been made before they were closed by 
the distribution of the proceeds of the property sold. 

Where a court, which had accepted the cession of the property of an insolvent, homologates a 
tableau distributing the proceeds of the sale of the property surrendered, the judgment of 
homologation will be conclusive upon creditors who were parties to it, in the absence of any 
fraud of collusion, and though the sale was made without any order of court. Per Curiam : 
The court having distributed by its decree the proceeds of the sale of the property, as such 
eo nomine—the sale itself and the right to sell were thereby settled. The creditors who 
received the proceeds, and those who sanctioned the appropriation to debts which they had 
an interest in discharging, are equally bound by the judgment, the law considering them 
parties to it. 

Where the validity of the sale of the effects of aninsolvent is attacked on the ground of the 
nullity of the whole proceedings in consequence of the creditors not having been cited, ev- 
idence of meetings of the creditors, held under orders of court, who advised a sale 
and fixed the terms, and of the homologation of the tableau, are sufficient to sustain the 
sale. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 


Gedge, for the appellant. 

Benjamin and Micou, for the defendants. At the date of Coiron’s ces- 
sion, in July, 1833, the debt now claimed byMrs. Coiron belonged to 
Bouchard. He was an absent creditor, cited through the attorney ap- 
pointed by the court to represent the absent creditors; but, as an ab- 
sent creditor, he had a right to decline any participation in the insolvent pro- 
ceedings, and to prosecute his remedy in the Federal court. He selected that 
course, and refused to become a party to the concurso. In the mean time the 
property surrendered was sold. It was not in his power, after the sale of the 
property in the State court, to come into that court, and complain of what was 
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done by the other creditors and their syndic, during the period in whith he had 
been prsoecuting his rights inthe Federal court. Mrs. Coiron, if subrogated to 
his rights, is equally without capacity to sustain such complaint. Riley v. La- 
man, 2 Cranch, 344. Sturges v. Crowninshield, 4 Wheaton, 122. ‘armers’ 
Bank v. Smith, 6 Ibid. 131. Ogdenv. Saunders, 12 Ibid. 213. Clay v. Smith; 
3 Peters, 411. 

_ The effeet of any judgment in favor of plaintiff in the present action, would 
be to break up all the proceedings in Coiron’s failure, and to vest the title to the 
property, in his creditors. What right has one creditor to sue for the rest? 
The sett'ed jurisprudence of the State, refuses stch an action toany other than 
asyndic. Dussau v. Bredeauz; 4 Mart. 450. Pimpinella v. Lanusse, 6 Mart: 
'p S. 125. Mayfield v. Comeau, 7 Mart. N. S. 182. Lillard v. Tarbe, 15 

a. 422. 

The nullity or informality complained of, i.e: the want of an order of sale 
signed by the judge, does not 6xist. No order of court was necessary for the 
sale, under the law as it existed at the date of thesule. Act of 1817. C.C. 
2180. Actof 1826, sec. 3, Bul. & Cur. p. 496. 

Under our jurisprudence, the judgment homologating the tableau forms a 
eomplete bar as res judicata against plaintiff. Morgan v. Creditors, 4 La. 174: 
Ory v. Creditors, 12 La. 121. Lang v. Creditors, 14 La. 237. Smith v. De 
Lallande, 1 Rob. 384. Egerton v. Creditors, 2 Rob. 539. Story on Equity, 
v. 1, p. 375. 


The judgment of the court was pronounced by 

Eustis, C. J. On the 17th of July, 1833, Jean Joseph Coiron, since de- 
ceased, the former husband of the plaintiff, made a surrender of his property 
in the Court of the first judicial district. ‘T'lie jiidge made the uéual order on 
the application, accepting the cession, directed a meeting of the creditors to be 
convened, and appointed an attorney to represent the absent creditors. The 
property was afterwards sold, and the proceeds distributed under a tableau of 
distribution, which, after due notice, was homologated. Coiron died in Sep- 
tember, 1833, leaving a widow and four children. His succession was opened 
in the parish of his domicil, and the plantation and slaves, which are the subject 
of the present suit, were inventoried as belonging to his succession. The plain- 
tiff, the surviving widow, has brought this suit, as a creditor of her late husband, 
to vacate and annul the sales of the property ceded to the creditors by the in- 
solvent, to wit: a valuable plantation, with the slaves, situated in the parish of 
Plaquemines, on various grounds set forth in the petition and the printed ar- 
gument of counsel. 

The district judge was of opinien that the homologation of the tableau of 
distribution of the proceeds of the property sold among the creditors, was a 
bar to the plaintiff ’s action, and gave judgment accordingly. There were other 
ereditors who were made defendants, but the only parties who have appeared 
before ug on this appeal, taken by the plaintiff, are Millaudon & Lesseps, the 
purchasers of the plantation and slaves. 

The heirs of the insolvent do not attempt to disturb the sale, nor does the 
plaintiff present herself in any other right than asa creditor of her late husband. 
The fact of her being a creditor is directly put at issue by the pleadings, and 
the only evidence of it is the payment by her of a judgment, in May, 1834, 
which was in favor of Joseph Bouchard, and against her and her husband in 
solido. 

At the time of the cession, July, 1833. the debt which the plaintiff now holds, 
was due to Bouchard, who was a citizen of the State of New York. He ob- 
tained his judgment in the Circuit court of the United States for this district. 
But in relation to the property comprized in the cession made by the insolvent, 
he must be considered as represented, so far as concerns his interest therein, 
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by the attorney appointed by the court to represent the absent creditors. 
Waiving the question which has been raised as to the plaintiff’s not having be- 
come a creditor until after the cession, we proceed to consider the case as pre- 
sented in the argument on the point on which the district judge decided it, as 
to the effect of the tableau of distribution. 

It is contended by the counsel for the plaintiff that there was in fact no legal 
tableau of distribution, it having been made and presented, not by a syndic, but 
by the executor of the syndic, who had died, and whose appointment had not 
been replaced by the creditors. The light in which a tableau of distribution 
of an insolvent’s effects is viewed under our system renders the the syndic a 
mere nominal party, except so far as his claims for commissions, &c., are con- 
cerned. The creditors, inter se, are the real pafties litigant. Morgan v. Cred- 
ilors, 4 La. 174. 

In the case of Smith v. Poydras, 1 Rob. 384, it was held that, where the 
creditors of an insolvent having appointed two persons joint syndics, remain si- 
lent while one of them causes himslf to be recognized as sole syndic, selis the 
property, and files the tableau of distribution, which is homologated without op- 
position, they will be considered as having ratified his acts, and be bound by 
their silence. And this decision was not assumed to be based on any authority 
on the part of the court to appoint the syndic, but on the principle of ratifica- 
tion, and that it was incumbent on the creditors to have objected to the pro- 
ceedings, before they were closed by the distribution of the proceeds of the prop. 
erty sold. The application of that principle to this case is direct and obvious. 
The syndic having died, his executor presented to the court an account of the 
administration of the syndicate by the deceased, and with it a tableau of dis- 
tribution which was litigated and finally adjudicated upon. The creditors did 
not deem it for their interests to provoke the appointment of another syndic, 
and the administration of the deceased syndic. as exhibited by the executor, 
was acted upon, and the tableau of distribution homologated. 

It is further contended, on the part of the plaintiff, that there was no sale of 
the property snrrendered ; that the whole proceedings are null and void, in con- 
sequence of an absence of those requisites which are necessary to give them 
validity.. The most material defect, and that most relied on in argument, is the 
want of any order of court authorizing the sale. The property was ceded by 
the insolvent for the purpose of being sold to pay his debts, and the creditors 
had fixed upon the terms and conditions of the sale. The D’Aguins, who 
were mortgage creditors, opposed the sale as recommended by the creditors, 
and required the property subject to their mortgage to be sold separately. Their 
opposition was filed, in February, 1834, and was overruled on the 12th March, 
1835; the sale having in the mean time taken place, to wit: on the 6th of March, 
1834. It appears that an application to the court was made on the day of the 
sale,. for authority to sell according to the terms dictated by the creditors before 
the notary, and an order was made by the judge to that effect; but on signing 
it and handing it to the clerk, he was apprized of the opposition of the D’ Aquins 


‘having been filed. The order was erased, and a memorandum made of the 


erasure and its cause was signed by the judge at the time. On a hearing the 
opposition was dismissed, notwithstanding the sale had been made, the judge 
considering the matter before him as on the opposition, unaffected by the fact of 
the sale, which was not before him. In this state of things, the judge, on the 
25th of November, 1837, acted on the tableau of distribution presented by the 
executor as before stated, overruled the opposition of creditors claiming a priv- 
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ilege, homologated the tableau, and ordered the executor of the syndic lo pay 
over the moneys of the estate in accordance therewith. 

It thus appears that this judgment homologating the tableau was deliberately 
rendered, in the presence of the fact of the want of any order of the court 
authorizing the sale; and however irregular the proceedings may have been, 
there does not appear to us to have been any fraud in the sale, or collusion be- 
tween the syndic and the purchasers. It appears to have been conducted 
fairly, and more than usual publicity was given to it by way of adver- 
tizements. 

It is obvious that, under the repeated decisions of the Supreme Court and 
the principles on which these decisions are based, we must hold the creditors of 
the insolvent bound by this judgment of distribution. The plaintiff was pres- 
ent and must be considered as a party to it, for, by her own allegations, she was 
at the time of its rendition a creditor. The required notices are proved to 
have been given, and the order of the court for the creditors and all others 
concerned to show cause why the tableau should not be homologated and distri- 
bution made accordingly, recited the fact that the former was presented by the 
executor of the deceased syndic. 

The court having advisedly distributed by its decree the proceeds of the sale 
of the property as such, ¢0 nomine—the sale itself and the right to sell was 
thereby settled and determined, and from that time must be viewed as having 
been made under sufficient authority. As to those creditors who received the 
proceeds there can be no question; and we think the creditors who thus sanc- 
tioned the appropriation of the proceeds for their benefit, that is for debts which 
they had an interest in having discharged, are equally bound by the judgment, 
as the law considers them as parties to it. 

In the sale of property ceded by insolvents to their creditors, it is undoubt- 
edly competent for any creditor, previous to the homologation of the tableau of 
distribution, to cause a resale of property surrendered on any adequate or legal 
cause. Up to that time the court, having all the parties before it, has the pow- 
er to cause the price to be refunded to the purchaser, and to have the things 
put in statu quo. But, after that time, we concar with the district judge in opin- 
ion that, the sale must be considered as executed under the authority of the 
court itself, and cannot be considered as a nullity. 

It isalso urged, on behalf of the plaintiff, that the whole proceedings are null, 
in consequence of the creditors not having been cited. On this point there is 
no evidence adduced. There were two regular meetings of creditors held un- 
der orders of court, who advised the sale and fixed the terms thereof. Ina 
question concering the validity of the discharge of the insolvent, this enquiry 
might be material, under the authority of the case of Breedlove § Robeson v. 
Nicolet, 7 Peters, 434. But in relation to the validity of the sale of the insol- 
vents* estate, we think the meetings of the creditors and the homologation of 
the tableau are sufficient. 

In resting this case on the decision of the district judge, we must not be 
considered as conceding the right of action to the plaintiff to rescind this sale. 
Without noticing the pleas of prescription filed by the defendants, it is sufficient 
to state that she alone of the creditors seeks before this court to set.aside the 
sale, and to disturb the payments made under the sanction of a court; nor does 
she offer or provide the means of restitution of the purchase money to the de- 
fendants. The proceeds of the sale were not sufficient to pay the privileged 
and mortgage creditors; a balance still is due them according to the tabjeau. 
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The parties to whom any surplus on aresale would come _do not choose to dis- 
turb the sale, under the obligation of restitution and praying for improvements 
which the purchasers may have made upon the property ; nor is there any evi- 
dence that the property was not sold for its just value, nor that, at this remote 
period, any creditor would be benefited by a resale. 

Ina case of collusion between the syndic and a purchaser, wnere a fraud has 
been practiced upon creditors, we have no doubt of the remedy of the latter 
individually; but in this case, the evidence establishes neither. We can 
find no precedent of such an action having been sustained. Story’s Equity 
Pleadings, § 503, 510, and 516. ‘ Judgment affirmed. 


NN rn ewer Be 


Burcess v. BEEBE et al. 


The owners of a steam towboat are responsible for any injury to another vessel, occasioned 
by the steamer’s having a tow so much beyond her eapacity as to disable her powers of 
locomotion. : 

PPEAL from the Fourth District Court of New Orleans, Strawbridge, 
J. Hiestand and Brewer, for the plaintiff. Moise and W. M. Randolph, 
for the appellants. ‘The judgment of the court was pronounced by 

Eustis, C. J. The plaintiff sues to recover from the defendants the value 
of a flatboat and eargo of bricks, which were sunk in consequence of being 
run into by the steam towboat Claiborne, in the Mississippi, about twelve miles 
below New Orleans. There was judgment in favor of the plaintiff, and the 
defendants have appealed. 

The district judge considered that the collision was caused by misma- 
nagement on the part of those in charge of the steamer, which was occasioned 
by her having a tcw which disabled her powers of locomotion. {[t is conclu- 
sively shown by the plaintiff's own witnesses that the tow was beyond the capa- 
city of the steamer. This, certainly, is no excuse for her mismanagement. 
The judge has given his reasons at length, in which we concur. 

Judgment affirmed. 


ONIN AR rr rere en ene enn 


PENNEY v. SOMERVILLE. 


An appeal not filed within three judicial days after the return day, where the failure does 
not result from any neglect on the part of the clerk or other officer, and where no exten- 
sion of time has been granted, must be dismissed. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Roselius, for the appellant. Molt, for the defendant. St. Paul, for the 
intervenors. The judgment of the court was pronounced by 
Kine, J: A motion has been made to dismiss this appeal, on the ground 
that the transcript was not filed within the delay fixed by the order of the 
district judge. 
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The appeal was made returnable on the fourth monday of April, 1848, which 





was the 24th of the month. The transcript was not filed until the 12th of ee. 


May following. More than three judicial days elapsed between those dates. 
The motion must prevail. See 8 La. 206. @ Rob, 280. 2 An. R. 453, 769. 
Appeal dismiseed.* 
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Farr v. GYLEs, 


A decision, in a civil suit, declaring a witness not entitled to credit. cannot render him there- 
after incompetent to testify ; though it may greatly affect his credibility. 


PPEAL from the District Court of Jefferson, Clarke, J. Hoffman and 
A Halsey, for the plaintiff. Prentiss and Finney, for the appellant. The 
judgment of the court was pronounced by 

Rost, J. This isa suit similar to that of Fink v. Lewis, reported in 1 An. 
p- 395. The plaintiff seeks to recover the amount of a promissory note of 
the defendant's, sold, after maturity, as one of the credits belonging to the 
insolvent Thomas Powell. The defence is payment; and Powell swears, as 
he did in the former case, that the note was satisfied by the defendant, before 
his (Powell’s) failure. The plaintiff adduced the same evidence by which the 
credibility of this witness was impeached in the case of Lewis. There was 
judgment in his favor, and the defendant appealed. 

The question presented for our consideration is a question of fact, upon 
which the opinion of the district judge would be entitled to great weight, if it 
appeared from the judgment that he had acted upon the testimony of Thomas 
Powell, but had not given it faith. The reasons given by the judge are as fol- 
lows: 

“The Supreme Court have, in a recent case, declared Powell to be an 
incredible witness. We consider that decision an estoppel to any enquiry by 
the present court into his competency and credibility.” 

These reasons are unsatisfactory. The decision of this court in a civil suit 
cannot render a witness incompetent to testify, though it may greatly affect his 
credibility. The court meant, in the former case, that the testimony of Pow- 
ell, unsupported by corroborating circumstances, was not sufficient to prove any 
fact. But the law must have an object in allowing him to testify, and attach 
some weight, however small, to his declarations, when they are consistent, made 
in apparent good faith, and corroborated by circumstances which render their 
truth highly probable. This, however, can only be ascertained in the District 
Court, where the witness appears before the judge. 

Without expressing any opinion in relation to the corroborating circumstan- 
ces alleged by the defendant’s counsel, we consider that the district judge 
should have received the testimony of Powell, and passed upon it; and we re- 
mand the case, in order that this error may be corrected. 

It is ordered that the judgment in this case be reversed, and the case re- 
manded for further proceedings; the plaintiff and appellee paying the costs of 
this appeal. 





* Appeals in the cases of Freeman vy. His Creditors, and Randolph y. Tourne, were 
also dismissed, for the same reasons. 
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Byrne v. Rippers et al. 


Where in an action against co-trespassers the action is tried as to one of them separately, 
any objection thereto must be raised by the co-defendant before going to trial on his own 
case, or it will be too late. 

Where a person employs others to commit a wrong, the party aggrieved is not required to 
make the persons so employed co-defendants in an action for damages against the princi- 
pal. Toconstrue art. 2304 of the Civil Code as requiring this, would be inequitable. Nor 
is the plaintiff in an action against a principal trespasser and others employed by him, 
debarred of the right to obtain, from a jury, a higher verdict against the principal than 
against those whom he instigated. 


PPEAL from the Third District Court of New Orleans,. Kennedy, J. 
Collens, for the plaintiff. Bartlett and Grymes. for appellant. The judg- 
ment of the court was pronounced by 

Suet, J. The plaintiff allegés that Riddell, aided and abetted by Banks 
and Dunn, forcibly ejected her from the premises she had leased from Riddell, 
and that Barks and Duan, under the direction and with the immediate partici- 
pation of Riddell, struck her and her child, detained her clothing, and commit- 
ted sundry acts of violence upon her person and property. 

A judgment by default was taken against Baxks, and, upon submission of 
the case, as to him, toa jury, they gave a verdict against him for $362 50. 

Riddell first pleaded an exception that, he was not bound to answer until 
Dunn, the co-trespasser, who, as he alleged, was jointly bound, should be 
cited. This exception the court overruled, “saving to the party excepting all 
his legal rights.” Riddell then filed ananswer. In this answer he begins by 
a reservation of the benefit of matters theretofore pleaded, and then pleads a 
general denial, &c. 

When the eause came to trial before a jury as to Riddell and Dunn, no 
objection appears to have been made that the cause had been already tried 
separately as to Banks. The jury found a verdict against Riddell ‘* for $1000; 
from which amount is to be deducted the amount of judgment against Banks ;”’ 
and against Dunn for $500. From the judgments rendered in pursuance of 
this verdict Riddell has appealed. 

Objection is made to these separate verdicts for separate sums, and to the 
inequality of the verdicts, the appellant relying upon article 2304, which declares 
co-trespassers jointly liable: A mere mistake of the translator brought the 
english text of our Code into conflict with the french text, and with a well 
settled principle of the civil law. ‘+ Lorsque plusieurs personnes ont commis 
ensemble un délit, elles sont solidairement responsables du dommage causé.”’ 
Mackeldey, Droit Romain, p. 233. Merlin, Rep. Solidarité. In consequence 
of the act ef 1844, the rule laid down in Loussade v. Harmann has ceased to 
be important, in cases et delicto arising thereafter. We cannot but say, with 
great deference to the learned judge who delivered that opinion, that it seems 
to us to have been going very far, to apply to the case of wrongdoers the analo- 
gy of a technical and certainly inconvenient rule, established by special legisla- 
tion with regard te joint contracts. But without entering into a discussion of 
the effect of article 2304 in ordinary cases, it is sufficient to say that, in the 
present case, we see no reason to disturb the judgment on this technical 
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ground. If there was an informality in bringing the cause to trial separately 
as to Banks, the defendant Riddell should have raised the objection upon go- 
ing to trial upon his own case. Moreover, it is clearly shown by the evidence 
that Dunn and Banks acted as Riddell’s agents, and it appears from the testi- 
mony of the judge of the criminal court, before whom was tried an indictment 
for the assault and battery committed upon the plaintiff, as well as from other 
testimony, that Riddell declared he assumed al} the responsibility of what 
Dunn and Banks had done, and that they were authorized by him. It would, 
in our opinion, be a strained and inequitable construction of the article in ques- 
tion, to say that where a party employs others to commit a wrong, the person 
injured would be obliged to make the instruments of the wrong co-defendants, 
and should be debarred from obtaining, at the hands of a jury, a higher verdict 
against the originator of the mischief than against those whom he instigated to 
its commission. 

It is said that the damages in this case are excessive. We are very far from 
approving the conduct of the plaintiff. She had violated her duty as a lessee ; 
her conduct was unjust, and of a character well calculated to irritate the de- 
fendant. But, on the other hand, the forcible ejectment of the plaintiff by an 
armed man, acting without a lawful warrant ; the detention of plaintiff's cloth- 
ing; the actual violence’ committed om her person; the advanced age and sex 
of the injured party—all these were circumstances which were not only very 
likely to operate powerfully upon the minds of a jury, but which in law it was 
their province to consider in estimating the damages. Much discretion is given 
in such cases to the jury (Civil Code 1928, § 3); and an appellate court should 
not disturb their finding except where it is clearly excessive. There is a limit- 
ed class of cases in which the law permits high damages, not for the gratifica- 
tion of revenge, but for the sake of example, and with a view to promote the 
peace and quiet of society. Judgment affirmed. 





JENKINS et al. v. Trorr. 


Where the master of a vessel employs a broker to procure a freight, and the latter introduces 
to the master a party having merchandize to ship, which the master declines to take on the 
terms offered ; but, a few days after, while the broker is still employed to procure a freight 

for him on better terms, conclades, through another broker, a bargain with the same party 

on the terms first proposed, and pays him his brokerage, he will be bound to pay a broker- 
age to the firstbroker. Per Curiam: To enable the defendant, under such circumstances: 
to defeat the broker’s claim for commissions, by taking the identical offer, through another 
broker or directly by himself, would enable him to commit a frand upon the plaintiff. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Lockett and Goold, for the plaintiffs. Bradford, for the defendant, cited 2 

Rob. 63, 163. 1 An. Rep. 6. ‘The judgment of the court was pronounced by 
Eustis, C. J. This is an action on behalf of the plaintiffs, who are ship- 
brokers in New Orleans, against the defendant, who is master of the ship Mo- 
nument, for their brokerage on the freight of the ship from this port to Alicant, 
being five per centon the amount. The district judge gave the plaintiffs judg- 


ment for $230, being two per cent on the freight, and the defendant has 
appealed, 
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The first thing to be ascertained is, whether the defendant employed the 
plaintifis as brokers. This is denied; but we think the fact is satisfactorily 
established by the testimony of concurrent witnesses. It appears that Rey- 
naud,Cucullu & Co., having tobacco and staves to be shipped to Alicant, applied 
to the plaintifis to precure them a vessel. They opened negotiations with 
Reynaud, Cucullu & Co. for the freight, and introduced to them the defendant. 
Reynaud, Cucullu & Co. offered $16 per hogshead for the freight of the tobac- 
co, and $30 per thousand for staves. This offer was declined by the defendant 
at the time; but, a few days after, through another broker, the bargain was 
eoncluded with Reynaud, Cucullu & Co. on the terms proposed by them, and 
the defendant paid the last broker his commissions. 

It is undoubtedly true that, on the refasal of the defendant to accept the 
offer for freight, the negotiation was ended, so far as relates to the parties 
making and refusing the proposal. But on refusing, the defendant, as Rey- 
naud himself swears, addressed himself to Jenkins, saying that, if he could not 
get him $17 for tobacco and $30 for the staves, he would not take the freight at 
all. Ballister, another witness, states that he heard T'roit tell Jenkins, four or 
five days after he first eame to the office, that if he could get a little more for 
this freight,he would take it. 

The employment of a broker being verbal, and frequently private and strictly 
eonfidential, and only known to the parties, the proof of the fact is attended 
with diffieulty when a party is held to legal proof; the continuance of the em- 
ployment is subjected to the same difficulty; as to its proof. We find no evi- 
dence of any termination of the relations between the defendant and the plain- 
tiffs in the business about which they were originally employed ; on the contra- 
ry, we infer their continuance from the declarations of witnesses; and, in 
coming to this conclusion, we have taken into consideration the origin and cen- 
tinuance of the intercourse between the plaintifis and the defendant. The 
plaintiffs did not seek out the defendant or call upon him. On the contrary, 
their relations appear to have originated in the plaintiffs’ office, and the matters 
transpired there, except what passed between the defendant and Reynaud, Cu- 
cullu § Co., at their counting house. 

To hold that the defendant could. under these circumstances, defeat the 
plaintiffs’ claim for commissions, by taking the identical offer which the plain- 
tiffs gave the defendant the means of accepting, through the offices of another 
broker or direetly by himself, would enable him to commit a fraud upon the 
plaintiffs. Had the transaction been closed under the agency of the plaintiffs, 
the commission would have been earned; and certainly the defendant was 
bound, in good faith, not to take any steps which would defeat their claim for 
compensation, without at least giving them fair notice that their agency was at 
at end. 

Nor do we think it all material in this case, that the fact was well known that 
’ the house of Reynaud, Cucullu & Co. had this freight for Alicant. 1t of course 
was known as the brokers were charged with procuring a ship for them, and the 
negotiations with the defendant would of themselves have made it public. 
There appears to have been no reserve about the matter. Still lessis it of con- 
sequence that, the second broker did not acquire his information as to the freight 
from the defendant. The difficulty arises from the defendant, though the 
house of Whitney & Co. were the regular men of business of the ship, having 
employed the plaintiffs to negotiate for a freight. He was certianly at liberty to 
employ any nutiber of brokers, but their claim for compensation is no* 
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dependant on his will. The agency of the second broker, and the payment of 
his commissions,have nothing to do with this case, so far as the plaintiffs’ rights 
are concerned. It is the defendant himself who took the offer of the freight, 
knowing that it was the same which the plaintiffs had been employed by him 
to treat about, and they being authorized at the time to get for him a freight on 
betterterms. It appears to us that on every principle of justice the plaintifis 
are entitled to recover their brokerage from the defendant. 

Had this case been presented to the Court of King’s Bench on a claim of the 
brokers, under thegisage of London, we are satisfied that it would have been 
allowed. Russell on Factors, 163 and 164. 

In Wilkinson v. Martin, 8 Carr. & Payne, p. 1, it was held, that to enable a 
broker to recover a commission on the sale of a ship, the mere fact of his hav- 
ing introduced the purchaser to the seller will not be sufficient ; but, if it appears 
that such introduction was the foundation on which the negotiation proceeded, 
the parties cannot afterwards, by agreement between themselves, withdraw the 
matter from the broker's hands, and deprive him of his commission. That 
the broker will be entitled to his commission, if he was up to a certain time the 
agent or middle man between the parties, although the contract be afterwards 
completed without his instrumentality or interference. 

In Burnett v. Bouch, 9 Carrington & Payne, 620, it was held that the usage 
in London is that, when a broker has introduced the captain.of a ship and a 
merchant together, and they, by his means, enter into some negotiation as to 
the intended voyage, the broker is entitled to cotiimission if a charter party be 
effected between them for that voyage, even though they may employ another 
broker to prepare the charter party, or may write the charter party themselves. 
That if a broker be authorized by both parties, and acting asthe agent of each, 
communicates to the merchant what the ship owner charges, and also commu- 
nicates to the ship owner what the merchant will give, and he names the ship 
and the parties, so as to identify the transaction, and a charter party be ulti- 
wately effected for that voyage, this broker is entitled to his commission; but, 
it he does not mention the names so as to identify the transaction, he does not 
get his commission to the exclusion of another broker, who afterwards intro- 
duces the parties personally to each other. 

Judgment affirmed. 


City or Larayetre v. Cummins. 


Art. 127 of the constitution relates to State, aud not to municipal, taxes. 

The stat. of 20 April, 1846, which authorizes (s. 19) the city council of Lafayette to “ lay and 
collect upon trades, occupations, and professions, such other taxes, not specified in this act, 
which, in their opinion, may be required by the wants of said city, and the imposition and 
collection of which may not be inconsistent with the constitution and laws of the United 
States or of this State,” containing no prohibition of discrimination in the objects of taxa- 
tion, a tax imposed by an ordinance on certain enumerated trades and professions, cannot 
be considered illegal or unconstitutional, because other trades and professions are not 
taxed, where the tax on the enumerated trades or professions is imposed on all persons 
exercising such trades or professions. 
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PPEAL from the District Court of Jefferson, Clarke, J. Michel, for the 
plaintifis. Brewer and Soulé, for the appellant. The judgment of the 
court was pronounced by 
Eustis, C. J. This is an appeal from a judgment rendered against the 
defendant by a justice of the peace of Lafayette, for $15, the amount of 
a municipal tax due by the defendant on account of his occupation and 
trade as a butcher.* Thetax was imposed by an ordinance for the year 
1847, which lays an annual tax on the trades and professions mentioned 
therein. Besides the trades enumerated, there are se®eral others, prin- 
cipally those of mechanics, and also other professions and occupations, which 
are consequently not taxed. The 19th section of the law of 1846, au- 
thorizing the city council of Lafayette to lay taxes on real estate and slaves, 
empowers them to lay and collect taxes upon all kinds of property, and upon 
trades, occupations, and professions, such other taxes, not specified in this act, 
which, in their opinion, may be required for the wants of said city. and the 
imposition and collection of which may not be inconsistent with the constitution 
and laws.of the United States and of this State. Acts of 1846, p. 28. 
It is contended, that the imposition of the tax attempted to be executed is 





_contrary tothe 127th article of the constitution, which provides for the equality 


and uniformity of taxation throughout the State. 

In the case of Duncan v. The Second Municipality, this question, after a 
very thorough argument, was determined by this court, and the article was held 
applicable only to state, and not to municipal, taxes. 2 Annual R. 182. 

The opinion of the court in that case meets also another objection taken by 
the Counsel for the defendant to the legality of the tax, on the ground that all 
trades, occupations, and professions are not subject to it. The taxin Duncan's 
case was a special tax on real estate and slaves, and was imposed under a law 
of 1805, authorizing the city council of New Orleans to tax real and personal 
estate, and it was obviously unequal in its operation, inasmuch as all personal pro- 
perty was exempt from it; yet the court held that the tax was not illegal. 

The statute of 1846, under consideration, imparts no prohibition of discrimi- 
nation in the objects of taxation, which is an administrative question of great 
importance ; and where the tax is laid on persons in the same class, that is, all 
those exercising certain trades, occupations, or professions, we know of no 
instance in which it has been held to be other than legal and valid. 

It is proved that the defendant keeps a slaughter-house in Lafayette, where 
he kills cattle for the New Orleans market. His cart is taxed, and he pays a 
high tax for his stall, where he sells his meat. But those burthens afford no 
ground for the non-payment of the tax sued for. 

Judgment affirmed. 


Tue Lovuistana StatTE Bank v. LEpovux. 


Defendant bound himself as surety on a bond in favor of a bank, which recited that : “ Whereas 
J. D. has been appointed note clerk, to continue in office during the will of the present, or 








* This judgment was affirmed by the District Court of Jefferson, on an appeal from 


the decision of the justice ; and the case comes up on an appeal from the judgment of 
the District Court. 
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any fature board of directors of the said bank : now the condition of this obligation is that 
if the said J. D. shall well, traly, and faithfully do and perform the duties of said office of 
note clerk, shall render a faithful account of all monies and effects committed to his charge 
or under his control, and generally shall save the said bank harmless on account of any neg- 
ligence or misconduct of him the said J. D., then this obligation tobe void, else to remain 
in fall force.” The directors of the’bank were elected:annually. D. embezzled from the 
bank a sum exceeding the amount of the bond, but no part of it was taken until more than 
twelve months after his appointment. In an action against the surety on the bond : Held, 
that the office was not an annual one ; that it does not follow because the directors are to be 
elected annually, that the clerks and servants of the bank hold their office by the same 
tenure, they being clerks and servants of the corporation and not of the directors who ap- 
point them ; that the bond itself shows that the surety contemplated the continuance of D. 
in office beyond the year; and that the fact of the defalcation occurring more than twelve 
months after the appointment cannot discharge the surety. ‘Nor will he be discharged by 
the mere fact of a neglect of duty on the part of the cashier of the bank, in consequence of 
which the clerk was enabled to embezzle funds of the bank, where there was no knowledge 
by thé directors of such neglect, and no fraud on their part. The by-laws of the bank pro- 
viding for periodical examinations of its affairs formed no part of the contract with the 
surety ; they are merely directory to the managers of the bank. 

Where the sarety in a bond given for the faithful discharge of the duties of an officer of the 
bank, ou being informed by the bank of an embezzlement committed by the officer, before 
paying any portion of the amoant embezzled, requires the bank to arrest the principal under 
the stat. of 28 March, 1840,and the bank refuses to do so, the surety will not, if the absence 
of any indication of a fraudulent connivance at the escape of the clerk, be thereby dis- 
charged. C.C.3030. It-was the daty of the surety, if he desired to avail himself of the 
chances of a restoration of the amount embezzled resulting from an arrest of the principal 
to have paid the amount for which he was liable, and to have exercised himself the rights 
of the bank. 

Interest will be allowed from judicial demand ‘on the amount found due to the plaintiffs in 
an action against the surety on the official bond of the officer of a bank, for an amount em 
bezzled by the latter from the bank. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Grima, for the appellants. R. Hunt and Grymes, for the defendant. 
The judgment of the court was pronounced by 
Suipewt, J. The defendant, Ledour, became the surety of James Duplessis, 
who was appointed note clerk of the bank, on the 26th February, 1840. The 
bond, by which Duplessis and his two sureties, Ledourand Durrive, bound them- 
selves jointly and severally, bears date 29 February, 1840, and is for the sum of 
$12,000. It declares that: ‘* Whereas James Duplessis had been appointed 
note clerk, to continue in office during the will of the present, or any future board 
of directors of said bank ; now the condition of the above obligation is such, 
that if the said James Duplessis shall well, truly, and faithfully,do and perform 
all and singular the duties of said office of note clerk, shall render a faithful 
account of all monies and effects committed to his charge, or under his control, 
and generally shall save the said “Louisiana State Bank harmless from or on 
account of any negligence or misconduct of him, the said James Duplessis, then 
this obligation to be void, or else to remain in full force and virtue.” Duplessis 
embezzled from the bank at different times, in the years 1841, 1842, and 1843, 
an amount exceeding $12,000 ; and the present action is brought to recover from 
Ledoux the amount of the bond, with interest from judicial demand. 
Several grounds of defence have been presented by counsel, which we shall 
consider in the order adopted in argument. 
I. The petition admits thatthe first amount’ embezzled by Duptessis was 
taken on the 30th day of March, 1841, andconsequently that he discharged his 
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duty faithfully until yhat time. It is contended, therefore, that, under the bond, 


an, BaSK the defendant is not liable ; because, at the date of the first defalcation, his 


gh rpvoux. 


appointment had expired; that his office was an annual office, and that his 
sureties were bound for one year only. 

If the place to which Duplessis was thus appointed was an annual office, 
there might be some plausibility in the conclusion invoked by the defendant.: It 
is proper, therefore, to inquire whether the premises assumed are true. If we 
Jook merely to the language of the bond, it is obvious that the contracting parties 
did not contemplate a duration thus limited. On the contrary, it points to the 
expected continuance of Duplessis in office, ‘during the will of the present, or 
any future board of directors.” Under the charter the directors were to be 
elected annually. A limitation to a year is, therefore, inconsistent with a conti- 
nuance in office during the will, not merely of the next succeeding, but of any 
future, board. Confining our inquiry to the words of the contract in ascertaining 
its intention, it would be impossible to recognize the limitation claimed. 

But it is said that sureties are the favorites of the law; that their contracts 
are seanned with great strictness ; and though the words of the bond may cover 
an indefinite period, yet if, by an act of the legislature, or by the records of a 
corporation, it appears that the office was annual, the obligation must be under- 
stood as referring to an office so limited. We are not prepared to recognize the 
doctrine applicable to offices which may properly be denominated public, as 
extending unqualifiedly to appointments like that in question ; nor to say that, in 
the case of such an appointment, even if it were annual, sureties might not be 
held bound for the good conduct of the principal under future appointments, if 
the intention to do so clearly resulted from the terms of the obligation. Upon 
this point, however, it is unnecessary to express an opinion. Conceding the 
right to limit the construction of this bond by the charter of incorporation and 
the by-laws of the bank, we proceed to consider the argument of counsel with 
reference to that hypothesis, and to inquire whether the place held by Duplessis 
is to be considered as an annual office. 

‘The argument presented is mainly deduced from the provisions of the charter 
with regard to the election of directors. it provides that the directors of the 
bank shall be annually elected, and forbids the reélection of more than two-thirds 
of the directors in office at the time of each annual election, permitting no 
director to hold his office more than three years out of five insuceession. But 
it does not follow from this legislation with regard to the board of directors. that 
the mere clerks and servants of the corporation should hold their appointments 
by the same tenure, if these clerks and servants were to be considered the 
mere clerks and servants of the directors who appoint them, the conclusion 
might be a reasonable one. But we do not so regard them. They are the 
clerks and servants of the corporation; and the limited term of service of the 
directors does not control the duration of such appointments. It is proper to 
add that there is nothing in the by-laws of the bank limiting the duration of the 
place of note clerk, and his appointment itself was general. 

The views which we have stated are not merely expressive of our own con- 
victions, but rest upon high judicial authority. The subject was considered 
in the case of Anderson y. Langdon, 1 Wheaton, 91. A number of persons 
had associated themselves and formed a company for the purpose of encoura- 
ging the manufacture and use of domestic merchandize. By the articles which 
they adopted for their government the directors were to be chosen annually ; 
and the affairs of the company were to be carried on under the control and 
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superintendence of the board thus elected. They were to appoint an agent and 
such other officers as might be requisite, who were to hold their offices during 
the pleasure of the board, and to give bond for the faithful discharge of their 
duties. ‘The company having proceeded to elect directors, one McLeod was 
appointed agent by them, in February, 1810, and gave bond in favor of the then 
directors, with Anderson as his surety, conditioned for the faithful performance 
of his duties according to the terms and meaning of the articles of association, 
etc. He continued in service without any new appointment till June, 1812, 
when he was dismissed ; and having gone out in arrears to the company, the 
suit was brought against the surety to recover the amount due. Among other 
matters of defence, it was pleaded that the agent was appointed on the 13 
February, 1810, and that, for one year from the time of such appointment, and 
during the time the plaintiffs acted as directors, he had faithfully executed and 
performed his duty. To this plea it was replied that he had continued in office 
for more than one year under the appointment, etc., to which the defendant 
demurred. In argument the case of the Commonwealth v. Fairfax, was cited, 
where the words ‘so long as they shall continue in office” in the condition of 
a sheriff ’s bond, were considered not to extend to a second and new appoint- 
ment. Chief Justice Marshall, in delivering the unanimous opinion of the court, 
said; ‘* The case of the sheriff’s bond is very different. The commission of 
sheriffs in Virginia is annual: of course his sureties are bound for one year only. 
It is true the directors of the company are elected annually, but the company has 
" not said that the agent shall-be for one year only ; his appointment is during plea- 
sure. The sureties do not become sureties in consequence of their confidence 
in the directors, but of their confidence in the agent whose sureties they are.” 

In the case of the Union Bank v. Ridgely, the suit was upon a cashier's 
bond, who had been appointed without any specific duration of his office having 
been fixed. By the charter, the directors were to be uppointed annually, a 
portion by the State and a portion by the stockholders. Not more than eleven 
directors in office were eligible for the next succeeding year; and no director 
having served for three years successively, eould be eligible for the two succeed. 
ing years thereafter. As breaches of the bond, embezzlements were assigned 
at various times between the date of the bond, March, 1805, and the year 1819. 
It was thea urged in a very elaborate argument, that the cashier was one of the 
servants under the directors, to enable them to execute the bnsiness of the cor- 
poration; that the business of the corporation was to be managed by these 
directors, unti] the first monday in July, 1805, and no longer, provided the new 
election took place on that day; that as the president and directors were ap- 
pointed for a limited time, aud to perform certain duties, and the cashier was a 
deputy or servant under them to aid in the performance of their duties, his 
appointment could not endure longer than that of the appointing power; that 
they could give no greater power to their servant, the cashier, than they them- 
selves had; that the law might authorize them to appoint for a longer time ; but 
as it did not profess to confer such a favor, the question must depend upon the 
genera! doctrine of principal and deputy. But these propositions were urged 
ineffectually, and were distfnctly negatived by the court, after a careful analysis. 
See 1 Harris and Gill’s Maryland Reports, p.432. It was held that the cashier's 
office was limited only by the duration of the charter, subject to the removal of 
the incumbent by the directors, as occasion might require, and that he was not 
necessarily an annual officer. 

The same doctrine was maintained in the case of the Dedham Bank v. Chick- 
ering, 3 Pickering, 340. There the cashier’s bond was conditioned, for the 
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faithful performance of his duties ‘‘so long as he shail continue in office.” It 
was dated in April, 1814. The entry of his appointment was that: ‘At a meet- 
ing ofthe directors, on the 25th March, 1814, Chickering was chosen cashier of 
the bank; *’ so that no duration wasexpressed. By the charter the directors 
were chosen annually. The defaication occurred in 1823. It was held that 
the words of the bond were general, that there was nothing in it to show that a 
restriction was intended, and nothing in the records or regulations of the bank 
indicating that the office was annual. 

Much stress has been laid by counsel upon the expressions used in the fifth 
section of the charter, which is ir these words : 

‘* That in their first meeting, the directors shall appoint by ballot one of their 
members for their president, and he shall continue in office during one whole 
year. Whenevera vacancy shall occur, either through a change of residence 
by leaving the State, death, resignation, bankruptcy, or any other cause, prior to 
the last monday of January, in every year, directors shail have that vacancy 
filled up by a stockholder, having the qualifications required by this law to be a 
director, and the acting directors shall appoint all such officers, agents and ser- 
vants, asare necessarily appurtenant to the operation of the said bank; and 
shall allow to each of them, as well as to the president, such salary or compen- 
sation as they may think proper.” 

If the legislature had intended that the elerks and servants of the bank should 
be appointed annually—that the duration of their office should be for one year 
only, it is surprising that this should have been left to mere implication. They 
had expressly provided for the annual appointment of directors in the section 
preceding. In this very section the office of president was expressly made an 
anoual office. The lawgiver seems to us to have considered the subject of legis- 
lative limitation material only with regard to those who were to govern and con- 
trol the institution, leaving the matter as to the agents and servants of the 
corporation to the discretion of the governing power, who were, in this very 
section, authorized to make by-laws for the better administration of their affairs. 
Of these agents the cashier isa very important one, and we find provision is 
made in the charter with regard to bis bond; but nothing is said as to the dura- 
tion of his office; no qualifications, asin case of directors, are prescribed ; and 
no provision, as in their case, that he is to hold over in case no election is made 
on the day fixed. Yetthe same clause which grants the power to appoint the 
cashier, provides for the appointment of clerks. As regards appointment, they 
all stand on the same footing. 

The expression “ acting directors’ does not appear to us to aid the construc- 
tion contended for. ‘These words are equivalent to, or at any rate are not more 
favorable to the defendant than, the expressions in the charter of the Bank of 
Maryland—*‘the directors for the time being shall have power to appoint a 
cashier, and such other officersand servants, etc.” In Ridgely'’s case, already 
cited, these words were commented upon, and it was very properly held that 
they must be understood as meaning only that, whenever for any reason the 
appointment of a cashier should be necessary, the then board of directors should 
be authorized to appoint. 

It is said, however, that, in this case, there was a reappointment of Duplessis : 
and the counsel rely, to show this fact, and as indicative also of the construction 
put by the directors themselves upon the charter, upon an entry in the minutes 
of the board under date of 3d March, 1841. Itis in these words: ** Mr, Reynes 
moved that the officers and clerks of the bank be confirmed in their respective 
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situations, which was agreed to unanimously.” This resolution is fully suscep- 
tible of being construed into an expression of the will of the board that the 
clerks and servants of the bank should continue ; as an approval of past appoint- 
ments, and not a new appointment. Such is, indeed, the fair import of the 
language, and the opposite interpretation is strained. If, however, it could be 
treated as an appointment, and not as an approval, it was an unnecessary and 
superfluous act. Duplessis would have remained in office without it, and it 
cannot be considered, especially under the broad expressions used in the bond, 
as destroying the liability of the surety. In the case of the Dehham Bank, 
already cited, three successive “ reélections ” of the cashier, expressly so deno- 
mivated on the minutes, took place. But the point was considered, and dis- 
regarded. 

We find nothing in the authorities cited at bar which conflict with the view 
’ we have taken as to this point of the defence. They are easily distin- 
guishable from the case before us, In the case of The Liverpool Water Com- 
pany v. Atkinson, 6 East. 507, the bond commenced by a recital that the prin- 
cipal had agreed to collect and receive the rents of the company from time to 
time, for twelve months from the date théreof, and the condition was, if the 
defendant should from time to time and at all times thereafter, during the con- 
tinuance of such his émployment, use due diligence, pay over, etc. The 
defalcation occurred after the expiration of twelve months. It was held that 
the obligation was confined to the period of twelve months mentioned in the 
recital ; and very reasonably, for the surety reading the whole instrument would 
naturally understand that he was to answer for his principal for that specified 
period. So in Lord Arlington v. Minicke, 2 Saunders, 411, the bond recited 
that the plaintiff had appointed P. to be his deputy postmaster, for six months. 
The generality of the condition for fidelity, during all the time he should con- 
tinue deputy postmaster, was held to be governed by the recital. In the 
Wardens of St. Saviour’s v. Bostock, it was admitted by the replication that the 
principal’s office, that of collector of parish rates, was an annual office, 5 Bos. 
and Pull.177. In the United Slates v. Kirkpatrick, the commission of the public 
officer, in conformity to the provision of the act of Congress, was, by express terms, 
limited to continue to ‘ the end of the next session of the Senate and no longer,” 
and the bond in question was given with express reference to that commission. 
Hence the court held that, its obligatory force was confined to acts done while 
that commission had a legal continuance, and could not go beyond it. There 
was in that case also a new commission, different in date and nature. The case 
of the collector of poor and church rates, in 2 Bingham, 32, (Leadly v. Evans, ) 
was also the case of an annual office, so fixed by law. So also in Bigelow v. 
Bridge, 8 Mass. 276, the office of the principal, a county treasurer, was annual 
by statute. 

In conclusion, we remark, that we concur with the plaintiff’s counsel in the 
opinion that the defendant could not have misunderstood the terms of the bond ; 
and must have considered himself as becoming responsible for Duplessis’ 
honesty, as long as the bank should think proper to employ him, in the capacity 
designated in the instrument. This is the plain and natural constructiun of the 
language used. ; 

II. The next ground of defence taken by Ledouz is, ‘that he is discharged 
from all liability to the plaintiffs, because the bank, although called on by the 
defendant to take legal steps against Duplessis, refused to do so, and allowed 
him to abscond.” 
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The facts material in the consideration of this point are that, on sunday, the 


ata BaNK 99th October, 1843, the first discovery of a deficit in Duplessis’ account was 


Lepoux. 


made by the cashier. A part only of the deficit ($2,600,) was discovered. Ou 
the day following, when Duplessis came to the bank, the cashier told him of 
this deficit, when he appeared surprised, and said he would settle his account. 
The cashier waited, and at twelve o’clock of that day Duplessis left the bank 
without settling his aceount, returned before three, and then left the bank and 
never returned. The cashier communicated the discovery on the same day to 
the president, and a special meeting of the board was called for tuesday morn- 
ing. when the cashier was directed to make a thorough examination of Duples- 
sis’ account, which examination was not finished till friday night, the 3d Novem- 
ber. On tuesday, the 31st October, the cashier, by order of the board, ad- 
dressed a letter to Ledoux, through Hall, the agent of Ledoux, then abroad, 
stating that he had discovered that Duplessis was a defaulter, so far as ascrtain- 
ed, to the amount of $2600, aud that if, upona thorough examination then in 
progress, a further responsibility should be discovered it would be immediately 
communicated, This letter appears to have been handed to Hall on the day of 
its date; and on that, or the following day, Hall called on the cashier and en- 
quired if Duplessis, had been arrested, and was answered that he had not been. 
** Witness (Hall) in substance stated, he thought it the duty of the bank to 
arrest him, and unless the bank had him arrested, he as agent of Ledour, did 
not feel authorized to pay the amount. Witness then offered the cashier to 
pay the amount of the defalcation then claimed as agent of Ledouz, if the 
bank would take steps to have Duplessis arrested. The cashier said he did not 
think it his duty, or that of the directors, to have Duplessis arrested, but that a 
special meeting of the board would be called that evening for the purpose of 
submitting witness’ proposition to them. At the next interview, between the 
31st October and 4th November, 1843, he saw the cashier again, who said that 
the matter had been submitted to the board, who stated “that they had noth- 
ing to do with it.” The witness also deposed that, « Ledoux, being absent, 
witness was not aware whether or not the signature to the bond was genuine ; 
and in offering to pay the defalcation as then claimed, he stated to the cashier 
that any thing he witness would do, would be subject to the ratification of the 
signature to the bond by Ledoux”; that he offered to draw a check the same 
day, or the day after the letter was received; that he was told some days af- 
ter by Duplessis’ brother thathe was still in town. Duplessis absconded, but 
on what day does not appear. There is no proof that he left any property. 
On the 4th of November another letter was addressed to Ledouz, stating that 
although the investigation was not completed, a deficit to the full amount of the 
bond appeared. 

The defendant relies on article 3030 af the Civil Code, which is the same as 
article 2037 of the Napoléon Code, and upon the opinions of certain of the 
french commentators and tribunals as to its just intendment. 

Under the roman law it seems that, the refusal of the creditor to sue upon 
the request of the surety would not operate the surety’s discharge. “ Si 
fidejussor creditori denunciaverit, ut debitorem ad solvendam pecuniam com- 
pelleret, vel pigous distraheret, isque cessaverit : an possit eum fidejussor doli 
mali exceptione summovere? Respondit non posse.” L. 62, ff. De Fide- 
juss. “Although it be the interest of the surety that the creditor should recover 
payment from the debtor, yet he cannot oblige the creditor to sue him for it- 
For the creditor may defer the discussion of the principal debtor without losing 
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the security which he has taken by having another person bound for the debt.” 
Domat, book 3, tit. 4, sec. 2, art. 5. 

If we look to the litteral language of art. 2037 of the Code Napoléon and 
the corresponding article of our Code, it would require an act of the creditor 
to discharge the surety: ‘* The surety is discharged when by the act of thie 
creditor the subrogation to his rights, mortgages and privileges can no longer be 
operated in favor of the surety.” The subject, however, has given rise to 
much controversy. The distinction has been raised between a positive act 
and an omission. The high authority of Pothier and Toullier is in favor of the 
opinion that the creditor is affected by positive acts, and not by a simple omis- 
sion. while some other distinguished commentators hold him liable in certain 
cases at least of omission, such as the neglect to make a seasonable reiascrip- 
tion of a mortgage. Without adopting either of these conflicting theories in 
their full extent, we are of opinion that, under the circumstances of the pre- 
sent case, there has not been such an omission as would authorize us to con- 
sider the surety discharged. 

The surety was promptly notified of the defalcation. If he desired to have 
Duplessis arrested under the act of 1840, it was fully in his power to have 
obtained an order of arrest, by paying the bank. The bank had done nothing as 
regards Dupiessis to disqualify itself from exercising the right of arrest. It 
cannot be said that, by reason of any thing which had occurred, the surety on 
paying would have found himself incapable of exercising any right which the 
bank had ever possessed. The omission charged is the mere omission to 
exercise a right of action or suit, to which, in the particular case, the law 
accorded the auxiliary remedy of a restraint of the debtor’s person. The 
argument is, that if Duplessis’ person had been taken, he would either have 
given bail or remained in prison: that if he had given bail and then departed, 
the bail would have been bound, and a new surety thus acquired, the benefit of 
which would have accrued to the defendant; that if he had, on the contrary, 
not chosen or been able to give bail, incarceration might have induced him to 
disgorge what he had embezzled, or some portion of it. But we cannot de- 
stroy the contract of the parties upon these vague probabilities. The chances 
were within the reach of the surety ; and it was his duty, if he desired to avail 
himself of them, to pay, and take the weapons of the law into his own hands. 

In Boutte v. Martin, 16 La. 136, the point in question was considered. The 
suit was against two sureties on a note, and Judge Martin there said: ** The 
defence of the appellant was that the plaintiff had neglected to sue the princi- 
pal in the note, although earnestly urged to do so, and that he had indulged him 
with a prolongation of the day of payment. The first plea was correctly dis- 
regarded. Itis an idleone. The creditor generally requires security to avoid 
suing the debtor; and the surety cannot require, before the creditor resorts to 
him for payment, that he should sue the principal. If he wishes the principal 
to be sued, he must pay the debt, and then exercise the rights of the creditor, 
to which payment subrogates him; or proceed according to art. 3026 of the 
Louisiana Code to be indemnified by the principal debtor.” See also the case 
of Cougot v. Fournier, 4 Rob. 420. 

It is said that the defendant had not sufficient information to justify him, in foro 
conscienti@, in making the affidavit for arrest, even if he had paid the bond. The 
argument seems tous unsound. The bank gave him promptinformation ot the 
discovery of irregularities in the clerk’s accounts. They informed him that a 
thorough examination was in progress; they notified him, as soon as it was 
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ascertained, fhat the defalcation exceeded thé bond. It is not pretended that 
there were any other sources of information than the books and records of the 
bank, nor that the defendant, ifhe had applied for permission to examine them, 
would have met a refusal. Such an examination, which in law the bank would 
have been bound to permit, would have afforded him the same means to take 
the oath conscientiously, as the cashier or president possessed. 

If, under the evidence, we could discover indications of a fraudulent conni- 
vance at the eseape of Duplessis, the case might perhaps present a different 
legal aspect. But the testimony does not authorize thatinference. It is nega- 
tived by the prompt notice given to the surety. 

In the consideration of this question we have examined the authorities of 
the courts of common law and ehancery. Under that jurisprudence it would 
seem, according to some of the authorities, that the neglect to sue, even upon 
a request en pais, would be a good defence; but with this qualification, that it 
must be shown that the surety has been injured, and that at the time of the 
request the principal was solvent, and subsequently became insolvent. The 
reluctance with which the doctrine, even thus guarded and qualified, has been 
adopted in. some courts of the Union, may be ascertained by reference to afew 
noted cases. In King v. Baldwin, 2 Johnson, Cha. Cases, 561, Chancellor 
Kent, in a yery elaborate opinion, held that a surety was not discharged by a 
demand en pais upon the creditor to sue the principal. His decree was after- 
wards reversed in the Court of Errors, but, under what circumstances, may be 
seen by the report of the case in 17 Johnson, 385. In Warner v. Beardsley, 
the chancellor, with the result of whose opinion the court unanimously con- 
eurred, thus comments upon the reversal of Chancellor Kent’s opinion: 


_ “ Though Chief Justice Spencer afterwards succeeded in this court, 17 John. 


386, in reversing the decree of the chancellor, it was in opposition to the votes 
of allthe other justices of the Supreme Court who took part in the decision. 
The decision was made by the casting vote of the president against the opinions 
of some of the most distinguished lawyers:in the State, who were then mem- 
bers of this court as senators. It also stands in opposition to the decisions of 
most, if not all, the States in the Union, where the question has arisen.” Af- 
ter thus reluctantly acceding to the opinion of the Court of Errors in King v. 
Baldwin, as a binding authority, he observes: ‘I am not, however, disposed 
to carry its principles any further, or to extend. it to cases in which the facts 
are materially different. Tobringa case within that decision, it is necessary © 
for the surety to show that the principal was solvenf at the time he requested 
the creditor to proceed and collect the debt, and was within the jurisdiction of 
the State, and that the creditor, without any reasonable @xcuse, neglected or 
refused to proceed until the principal debtor became insolvent and unable to 
pay.” 8 Wendell, 199. 

It must not be forgotten in the consideration of this —_ that, our Code 
has made a very liberal provision for the surety, and has put into his hands very 
enlarged means of self-protection. “ Article 3026. A surety may, even be- 
fore making any payment, bring a suit against the debtor to be indemnified by 
him: 1st. When there exists a lawsuit against him for payment. 2d. When 
the debtor has become a bankrupt, or is in a state of insolvency. 3d. When 
the debtor was bound to discharge him within a certain time. 4th. When 
the debt has become due by the expiration of the term for which it was con- 
tracted. 5th. At the expiration of ten years, when the principal obligation is 
of a nature to last a longer time, unless the principal obligation, such as that of 
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guardianship, be of a nature nét to be extinguished before a determinate 
time.” . 

A very liberal interpretation of this provision was given in Cougot v. Fournier, 
4 Rob. 420. There Fournier -was the surety of a curator who had adminis- 
tered unfaithfully ; and, having converted the funds of the estate to his own 
use, made a cessio bonorum. The surety resisteda suit upon the bond, upon 
the ground, that the plaintiff ought to have opposed the surrender made by the 
curator to his creditors, as the claim was for asum of money deposited in his 
hands in a fiduciary character; that such an opposition would have deprived the 
curator of the benefit of the insolvent laws, and prevented his discharge ; and 
that the plaintiff's failing to make the opposition ought to have the effect of 
discharging the defendant from all responsibility as surety. But the court said, 
the surety, under art. 3026, was clearly competent to make the opposition him- 
self, and to avail himself of all the objections that could have been made by 
the creditor. They also observed that the effect of the surrender did not go 
further than to discharge the debtor from imprisonment. 

If, however, this court were permitted, in disregard of the opinien in Boutte 
v. Martin, to consider the refusal to procure the arrest of Duplessis as affecting 
the liability of the surety, to what extent could it possibly be affected? Cer- 
tainly only to the extent that the surety could establish injury. This results 
very clearly from the analogy of the law on the subject of discussion. Over- 
looking the fact that Ledoux was bound in solido, and not expressing any opinion 
as to his right of diseussion, let us suppose that he had, upon being sued, 
claimed the right of discussion ; what would have been his duty and his right 
in such case? His duty would have been to point out to the creditor the pro- 
perty of the principal debtor, and furnish a sufficient sum to have the discus- 
sion carried into effect. Civil Code, 3016. What his right would then be, is 
shown by the succeeding article: ‘* Whea the seeurity has pointed out proper- 
ty in the manner directed in the foregoing article, and has furnished a sufficient 
sum to have the discussion affected, the creditor is, to the amount of the pro- 


perty pointed out—Jusqu’d concurrence des biens indiqués—responsible to. 


the security for the insolvency of the principal debtor, provided it has occurred 
through remissness in commencing proceedings.” We hold it to be clear that 
the measure of relief for the omission, could not go beyond the injury sus- 
tained. See Troplong, Cautionnement, § 572. Here we have no proof of 
actual injury. The ease is left upon conjecture, as already noticed. A large 
portion of the embezzlement took place months before. Non constat, that any 
thing could have been extracted of the last embezzlement ; no tangible proper- 
ty of Duplessis is showa ; and even that his person was not, at the trial of this 
cause, within the jurisdiction of the court, does not appear. 

III. The next ground of defence is: “That Ledour has been discharged 
from all liability on the bond, in consequence of the gross neglect of the plain- 
tiffs to perform the conditions expressed and implied which were incumbent 
upon them, and which formed the consideration of his contract as surety.” 

In support of this point the defendant relies upon the by-laws of the bank, 
and the testimony of the cashier. These by-laws require the cashier to take 
charge of the cash, daily to examine the settlement of the cash accounts of the 
bank, and, in case of material disagreement, to report the same at the next 
meeting of the board; to lay before the board, at each of their meetings for 
discount, a general statement of the accounts of the bank. They also require, 
as to the directors, that a committee of three shall visit monthly the vault in 
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which the cash and other effects shall be deposited; cause an inventory to be 


made of the same, to be compared with the books, in order to ascertain wheth- 
er they perfectly agree therewith, and shall report the result of such examina- 
tion tothe board. A semi-annual balancing of the books was also directed, the 
settlement to be examined and certified by a committee of the board. 

It is not pretended that the cashier ever discovered any irregularity in Du- 
plessis’ accounts, before the 30th October; or that any report had been made 
by him before that time, which ought to have excited the suspicion of the di- 
rectors. But it is contended that, if the cashier had discharged his functions 
with proper minuteness and accuracy, he would have discovered the frauds of 
the clerk. If the cashier did neglect his duty, and the directors knew it, the 
argument derived from the alleged remissness of the cashier might require 
consideration. But the mere fact of a want of due vigilance on the part of the 
cashier, unaccompanied by knowledge on the part of the directors, seems to us 
entitled to no weight. It cannot be said that if one servant of a bank neglects his 
duty, and by his carelessness permits another servant of the bank to commit a 
fraud, the surety of the fraudulent servant shall be thereby discharged. We 
shall, therefore, consider the point with reference to the conduct of the board 
of directors. 

We think it satisfactorily proved that the frauds of Duplessis might have 
been discovered at an earlier period, if minute and searching vigilance had been 
exercised by the monthly and semi-annual committees. ‘It would require 
much labor,” says the cashier, ‘to examine the items of the accounts tho- 
roughly, but if that were done a deficit could be found out.” He adds that, he 
supposes, in this case, that the committee were imposed upon by false entries. 
There is also reason to suppose that the clerk introduced into the bundles of 
notes fictitious notes, or perhaps papers labelled to represent them. In his 
books the frauds were attempted to be covered up by forced balances. 

The enquiry into the effect of the facts above stated upon the legal rights of 
the parties resolves itself into two branches; of which the first is, whether 
those by-laws of the bank are to be considered as entering into the contract of 
the surety. They certainly are not referred to expressly in the bond. It was 
conditioned for the faithful performance of Duplessis’ duties. There was no 
express qualification that the surety would be bound only in case the directors 
should vigilantly discharge thejr duty according to the by-laws of the bank. As 


between these parties we feel bound to say that, the by-laws are directory to - 


the managers of the institution, and do not form a part of the contract with 
Ledour. See Angell & Ames on Corporations, and the authorities there cited. 
The question then remains whether, under the terms of the bond itself, and 
the general principles of law as affecting the contract, the absence of minute 
vigilance on the part of the directors unaccompanied by fraud, discharges the 
surety. , 

Ledouz bound himself for the honesty of Duplessis, and he has been un- 
faithful. To say that the obligee has not exercised as rigid a surveillance over 
him as there might have been, is to interpolate in the instrument a clause 
which the parties did not adopt for themselves, and give it effect as though it 
had been, not a guarantee that Duplessis should be honest, but a guarantee that 
he should be honest if closely watched. If Duplessis had offered such a bond 
when he was appointed note clerk, can it be supposed for a moment that it 
would have been accepted? Clearly not. The language of Chief Justice 
Marshall, in the case already cited on another point, is very pertinent here: 
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“The sureties do not become sureties in consequence of their confidence in Lovistana 


the directors, but of their confidence in the agent whose sureties they are.” 
See also The Trent Navigation Company v. Harley, 10 East., 40. Angell & 
Ames on Corporations, 317. 2 Metcalf, 241. United States v. Kirkpatrick, 9 
Wheaton, 737. 

We have considered this case at length, because such an examination was due 
to the importance of the subject, the very elaborate manner in which it has 
been presented by counsel, and the verdict of the jury, who found for the de- 
fendant. We have been unable to concur in the verdict, and our deference 
to the finding of a jury cannot be carried so far as to overthrow our own clear 


convictions as to the law and facts, both of which it is our province to examine 


and pronounce upon. We must attribute the verdict to an erroneous concep- 
tion of the legal effect of want of exaet and searching vigilance on the part 
of the cashier, and perhaps of the directors; and probably, the refusaj to have 
Duplessisjarrested} contributed to turn their minds in favor of the surety, whose 
case is certainly unfortunate. We have expressed our views upon all these 
matters; and, in conclusion, may add that Duplessis would not have received 
the trust which he has violated, unless his honesty had been guarantied; and 
that in justice the burden of his misconduct must fall upon the party whose 
guarantee obtained for him the confidence of his employers. 

It is, therefore, decreed, that the judgment of the court below in favor of 
Amaron Ledoux bejreversed; and that the plaintiffs recover of the said Amaron 
Ledouz the sum of $12,000, with interest thereon from the 25th October, 
1844, until paid, with ‘costs of the proceedings in the coprt below, and of this 
appeal. 
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CarTWRIGHT v. McMILLEN et al. 


Where on a suspensive appeal taken by the plaintiff from a jadgment rendered against him, 
the condition of the bond was, “that the appellant shall prosecute his appeal, and shall 
satisfy whatever judgment may be rendered against him, or that the same shall be satisfi- 
ed out of the proceeds of the sale of his estate, if he be cast on the appeal, otherwise that 
the sureties shall be liable in his place,” and the judgment on appeal merely decrees the 
appellant to be the slave of the appellee and gives the latter her costs, the sureties in the 
appeal bond cannot be made liable, in an action on the bond, in damages, for any injury sus- 
tained by the master from the loss of the services of the slave. The terms of the bond do 
not cover such a loss, and the liability of the suretv cannot be extended. In such a case 
the jadgment would be satisfied by delivering the slave and paying the costs; and the su- 
reties cannot be made liable for the non-delivery of the slave, without having previously 
been put in default. 


PPEAL from the Fifth Distriet Court of New Orleans, Buchanan, J. 
A Preston, for the appellant. Reynolds, Van Matre and Randall for the 
defendants. The judgment of the court was pronounced by 

Surpe.1, J. The plaintiff alleges that, in 1841, a judgment was rendered 
in his favor, in a suit brought by his slave Lewis against him for his freedom ; 
that Lewis took a suspensive appeal, giving bond with McMillen and Nichols, as 
his sureties, in the sum of $1200; that, in 1844, the judgment was affirmed by 
the Supreme Court; that nevertheless the slave did not surrender himself in 
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Cartwaicut execution of the judgment, and could not be found until 1846, when he was 
McMiturw. arrested and delivered to petitioner ; that in consequence of McMillenand Nich- 


ols having become sureties in the appeal bond, and the said Lewis having been 
thereby enabled te absent himself, he has sustained damages to the amount of 
$1200, being the amount of the loss of the slave’s services from 1841 to 1846, 
fer which the defendants are liable in solido. 

The suit is clearly upon the appeal bond, and the liability of the sureties must 
be tested by the terms of the bond. Its recital and condition are as follows: 
** Whereas the abeve bounden Lewis, a free negro man, has this day filed a pe- 
tition of appeal from a final judgment rendered in favor of the defendant with costs 
in the suit of the said Lewis against Jesse Cartwright, in the first judicial District 
Courtef the State of Louisiana, on the 2ist day of June, 1841; now the con- 
dition @f the above obligation is such, that the above found Lewis, f. m. c. shall 
prosecete his appeal, and shail satisfy whatever judgment may be rendered 
against him, or that the same shall be satisfied by the proceeds of the sale of 
his estate, real or personal, if he be cast in the appeal; otherwise that the said 
Duncan MeMillen and Nathan Niehols, sureties, shail be liable in his place.” 
The guarantee given ty the sureties was, that the judgment which might be 
rendered against the appellant should be satisfied. What was the judgment? 
It affirmed, with costs, the judgment rendered by the court below. It, there- 
fere, finally decreed that Lewis was the slave of the appellee, Cartwright, and 
and gave costs. 

A satisfaction of this judgment involved two things, and nothing more: Ist. 
That Lewis should surfender himbelf to his master as his slave. 2d. That the 
costs of the suit should be paid. The judgment merely ascertained a question 
of property; it did not determine what damages the owner had incidentally in- 
curred by the litigation carried on against him by his slave. Take an analo- 
gous case: Suppose the slave Lewis had wrongfully been taken froin Cartwright 
by a third person, that Cartwright should sue such person, and there should be 
judgment for Cartwright, decreeing him to be the owner of the slave. From 
this the defendant takes a suspensive appeal, and the judgment is affirmed, 
The sureties in such an appeal, upon a bond expressed as the present bond, 
would be considered as satisfying their bond by delivering the slave, and paying 
costs. 

It is true, as argued by Cartwright’s counsel, that the appeal arrested the 
execution of the judgment, and prevented him from enjoying the services of 
the slave; but the terms of the bond do not cover sucha loss. We must take 
the obligation as it is, not as it might have been, or as the court might have 
ordered it to be made. The liability of the surety must not be extended. 

Such being the extent of the obligation, the next question is, how it was to 
be enforced. We do not consider it necessary to say whether the creditor was 
bound to issue, and attempt to execute, a writ of possession, before he could 
reach the surety. Concede that a formal! action by judicial process was not in- 
dispensable in a case of this sort, which is certainly peculiar, still we think 
Cartwright was bound to put the sureties in default, by calling upon them to 
put him in possession of his slave. It is not proved that this was done. We 
also remark that Cartwright took the matter into his own hands before the final 
action of the Supreme Court. He actually regained possession of the slave, 
who subsequently escaped from him, without the fault of the sureties. 

The case might, perhaps, be considered as standing upon a different footing, 
as regards the costs which were adjudged by the Supreme Court. It might be 
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said that the sureties were directly liable for them, because Lewis, being a Carrwaicut 
slave, could have no property upon which the judgment could be executed, and yycyiyurgy. 


consequently that an execution for costs against the principal would have been a 
vain formality. See Alley v. Hawthorn, 1 An. 122. Civil Code, 175. Butit is un- 
necessary to decide the point, as the costs of the former suit are not claimed, 
nor proved in this, 

We have considered this case with reference te the liability of the sureties 
upon the appeal bond, which is the basis of the action. What would be the li- 


ability of the parties upon the sequestration bond given in the case of Lewisv. 
Cartwright, is a question not before us. 
Judgment affirmed. 
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Tue PLaNtTERs’ Bank or TENNESSEE v. ByRNeE. 


An attachment must be dissolved, where'a bond has not been given ‘‘ exceeding by one-hale . 


the amount which the plaintiff claims,” as required by art. 245 of the Code of Practice. And 
where the amount claimed is a sum, with interest at a rate named, from @ certain date, the 
amount of the bond must exceed by one-half the principal and interest due at the com. 
mencement of the action. Where acertain sum is claimed with interest, but neither the 


rate of interest, nor the time from which it ran, are specified, the claim fer interest may be 


disregarded in fixing the amount of the bond. 


PPEAL from the Fourth District Court of New Ofleans, Strawbridge, J. 
C. A. Jones and L. Gibbons, for the appellants. 7. A. Clarke, for the 
defendant. The judgment of the court was pronounced by 

Surpet1, J. On motion, the court below dissolved the attachment issued in 
this case. The correetness of this judgment is the Only question before us. 

The numerous points presented by the appellee in support of the judgment, 
have been ably, and some of them, perhaps, conclusively met by the appel- 
lants. But there is one of them that has not been satisfactorily answered, and 
upon which the judgment must be sustained. 

The Code of Practice requires that, the attaching creditor, as a prerequisite 
to obtaining the writ, must give a bond in favor of the defendant for a sum ex- 
ceeding by one-half the amount which he claims, with a surety, etc., as a secu- 
rity for the payment of such damages as the defendant may recover against him, 
in case it should be decided that the attachment was wrongfully obtained. See 
C. P. 245, ete. 

It was reasonable that, the amount of the bond should be controlled by the 
amount of the debt sworn to, because it is to that amount that the property of 
the debtor may be summarily wrested from his possession. It was also just, to 
extend the required security somewhat beyond that amount, in consideration 
of the expense and injury to which the defendant might be exposed by the 
direct consequences of the proceeding, beyond the mere value of the property 
attached. The law contemplates the provision of a full and ample indemnity. 

This prerequisite nrust be strietly construed and rigidly enforced. The 
remedy by attachment is an extraordinary one; dispossessing the party of his 
property, before his indebtedness is judicially ascertained, upon the ex parte 
showing of his adversary. Hence it has been repeatedly held that, the legal 
prerequisites must be fully complied with, under pain of nullity. 3 Rob. 233. 
3 La. 18. 
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In the present case the amount stated in the affidavit for attachment was, 
** $2270 71, with interest as set forth in the foregoing petition, and costs.” 
Recurring to the petition, which must be taken as controlling the affidavit, and 
ascertaining the amount claimed for interest, we find that back interest was 
demanded for about eight years at six percent perannum. The writ of attach- 
ment followed the affidavit, and commanded the sheriff to seize for an amount 
sufficient to discharge the debt and interest. The defendants property was, 
therefore, taken from him without such a previous provision for his indemnity as 
the law required ; for the amount of the bond given was $3500, while it should 
have been for a much larger sum, in order to exceed by one-half the amount 
claimed as due at the inception of the suit. See Graham v. Burckhalter, 2 
Annual, 415. 

The case of Pope v. Hunter, 13 La. 308, differs from this, because there the 
affidavit stated a certainsum as due, ‘besides interest, damages, etc.” The 
bond was properly proportioned to the sum named, and it was considered that the 
words ‘ interest, damages, etc." were to be disregarded, because neither the 
rate of interest, nor the time for which it ran, were stated. Upon inspecting 
the record of that case, we find that the writ of attachment was only for the 
sum specified, and was silent as to damages and interest. 

Judgment affirmed. 





a 


Tue First Mounicirpatiry or New Orveans v. Burneau et al. 


A resolution of a municipal cot ion, directing a soap factory in a particular street to be 
removed within a certain » unless put in such a condition as not to be a nuisance, and 
imposing a fine of $50 on the parties interested in the factory for every infraction of the 
resolution, in case, after the time limited, complaint should be made by any three inhabi- 
tants under oath, that said factory continues to be a nuisance, is iliegal, and cannot be en. 
forced. Stats. 7 June, 1806, s.1; 14 March, 1816,s.1. Per Curiam: A fine is a pecuniary 
punishment for an offence against the laws of the municipality. An ordinance imposing a 
fine is a penal enactment; and must be general in its operation. An ordinance may impose 
fines on persons carrying on offensive trades in a certain street, or suburb, or district, where 
they would be injarious tothe public health; but an ordinance designating one individual, 
or one establishment, and subjecting the owners to punishment, is contrary to common ~ 
right. : 


PPEAL from a judgment rendered by a justice of the peace in New 
Orleans. 
Morel and Preaur, for the appelants, cited stats. 8 March, 1836, and 14 
March, 1846. Const. art. 128. 4 Blacks. p. 118. 10 Wendel, 101. 2 Cowen, 316. 
Roselius, for the appellant. The resolution should have been of a general 
character; directed against the defendants personally, it is illegal. Lez est 
commune preceplum. Jura nonin singulas personas, sed generaliter constitu- 
untur. 
The judgment of the court was pronounced by 
Eustis, C. J. The council of the First Municipality of New Orleans, by 
resolutions approved by the mayor, directed the Blineau Soap Factory, carried on 
by one of the defendants, in St. Anne street, in the suburb Tremé, to be removed 
within twenty days, unless it should be put in such a condition as not to be a 
nuisance ; and ordered further that, at the expiration of said twenty days, on 
the complaint of apy three inhabitants under oath, that the said factory continued 
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to be a nuisance, the said Blineau, or any persons interested therein, should First Muwicr 
pay a fine of $50, for each and every infraction of these resolutions. Cordier — 
was condemned to pay a fine of $50, for violating these resolutions, and has BLtngav. 

taken an appeal to this court, under the 63d article of the constitution, which 

authorizes the Supreme Court to take cognizance of the constitutionality and 

legality of fines, forfeitures, ond penalties, imposed by municipal corporations. 

The power of the council of the municipality to impose fines for the violation 
of municipal ordinances is conceded, and the duty of the municipal government > 
to maintain, by all lawful means, the cleanliness and salubrity of the city, and 
its possession of ample powers to that effect, are not questioned. But it is 
urged by counsel that, the imposition of a fine must be by ordinance ofa general 
character, operation, and effect; and that individuals cannot be affected by 
the passage of resolutions against them personally, as, it is contended. is done in 
the present instance. 

The case has been presented to us without any reference to any of the city 
ordinances imposing fines on persons committing nuisances of this description. 
‘I'he question made is, as to the right on the part of the council to subject the 
party to the fine by virtue of these resolutions. Waiving the distinction be- 
tween reselutions of a municipal body and ordinances, had the council the 
power to impose a fine on the owners of this particular soap factory, or was it 
necessary to impose the fine by some general regulation ? 

By the law of 1806, the city council of New Orleans was authorized to im- 
pose fines, not exceeding $100, for every offence against the by-laws and ordi- 
nances which they are empowered to make; and, by the law of 1816, autho- 
rity is given to that body to pass such by-laws and ordinances as may be deemed 
necessary to maiptain the cleanliness and health of the city. 

A fine can be considered as nothing else than a pecuniary punishment for an 
offence against the laws of the municipality, which the by-laws and ordinances 
in fact are. An ordinance imposing a fine is, in every sense, a penal enactment, 
and by its essence must be general in its operation. There could be no objec 
tion on the score of legality to an ordinance imposing fines on persons carrying 
on offensive trades in St. Anne street, or the suburb Tremé, or in avy district 
in which they would be injurious to the public health; but to designate one 
igdividual, or one establishment, and subject its owners to punishment, appears 
to us to be entirely inadmissible, and contrary to common right. We think the 
exception is well taken by counsel, to the legality of this fine. The exercise of 
a power like this assumed by the council of this municipality, would be attended 
with most dangerous consequences. Indeed it has more resemblance to an 
imperial rescript, than a rale for the conduct of citizens under a government of 
laws, enacted by a body possessing mere powers of administration. 

The judgment appealed from is, therefore, reversed ; and judgment rendered 
for thetdefendants, with costs in both courts. * 





* Similar judgments were rendered, at the same time, in three other cases between the 
same partics. 
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Nissett et al. v. GALBRAITH et al. 


Where a bill purports on its face to be drawn on a letter of credit, the possession of the let- 
ter by a third person, the holder of the bill, with an endorsement on it made by the drawer 
of the bill, showing that it was drawn under the letter of credit, is primd facie evidence 
that the bill was taken on the faith of the letter. 

Where a letter of credit addressed by one person to another, authorizes the latter to draw on 
the furmer to a certain amount, in sams to suit the convenience of the party to whom it is 
given, and the letter was evidently intended to be exhibited to third persons to induce them 
to take the bills so drawn, the promise which the letter contains is a promise to any one ta- 
king a bill on the faith of the letter; and any advance made on its faith is a sufficient consid- 
eration to entitle the holder, in the absence of any evidence that the letter had been revoked 
or the amount of the credit previously exhausted, to recover against the writer of the letter; 
damage to the party taking the bill being as good a consideration, as benefit to the writer of 
the letter. 


pone from the Fifth District Court of New Orleans, Strawbridge, J. 


Micou, for the appellants, relied on Russell v. Wiggin, 2 Story 214. 
A. Walker, for the defendants. In Von Phul v. Sloan, 2 Rob. 145, the billis drawn 
in strict conformity to the directions, and contained the memorandum that it ** was 
drawn as authorized by E. C. Sloan’s, (the defendant’s) letter of credit of 12th 
of same month.” But the Supreme Court said that to make parties liable under 
such collateral acceptances, it is required that the promise or undertaking should 
point to the specific bill or bills. ‘* To supply the place of a written acceptance 
ona bill, the promise to accept must describe the bill in such a way, that the 
promise can apply to no other bill.” Otherwise, there would be no limit to the 
liability of the maker of a letter of credit. Inthe case of Von Phul et al. v. 
Sloan et al., the court also notices the distinction between an action on the bill 
for an implied acceptance, and an action for damages. A party might be liable 
ona letter of credit under the latter form of action, when he would not be un- 
der the former. But this suit is brought for the non-acceptance of a bill in the 
usual form. It is nota suit for damages, on an alleged breach of promise. 
The leading case on this subject cited by the judge below, is that of Coolidge 
v. Payson, 2 Wheaton 75, where it was settled, that a letter written within a 
reasonable time before or after the date of a bill of exchange, describing it in 
terms not to be mistaken, and promising to accept it, is, if shown to the person 
who afterwards takes the bill on the credit of the letter, a virtual acceptance 
binding the person who makes the promise.”” Subsequently this rule was con- 
firmed by the decisions of cases before the Supreme Court of the U. S. 
Schmmelpenneck et al. v. Bayard et al. 1 Peters, 294. Boyce §& Henry v. Ed- 
ward, 4 Peters, 118. Our own Supreme Court, in Carrollton Bank v. Tay- 
leur et al., 16 La. 499, after elaborate and able argument, fully adopted the prin- 
ciple established by the Supreme Court of the U.S. 


The judgment of the court was pronounced by 

Supe, J. The plaintiffs claim from the defendants, Galbraith & Green- 
field, the amount of a bill of exchange, which they allege they discounted for 
the drawer.on the faith of a letter of credit, signed by the defendants and pre- 
sented to them by the drawer. The bill of exchange is in these words : 

** Exchange for $2,000. St. Louis, M., July 14, 1847. 

‘* Twenty days after date of this first of exchange (second unpaid), pay to 
the order of Messrs. W. Nisbett & Co. two thousand dollars, value received, and 
charge the same to account. Your obd’t. serv't. 

** Drawn against your letter of credit of the 8th May, 1847. 
W. A. Warraker.” 
“To Gaitraitn & GREENFIELD, New Orleans, La.” 
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The letter of credit, which was filed with the petition, was in these words: 
** New Orleans, May 8th. 1847. 
“W. A. Whitaker, Esq.. 
* St. Louis, M. 

‘Sir: You are hereby authorized to value upon us to the amount of five 
thousand dollars, in your bills upon us at from twenty days to four months date, 
in sums to suit your convenience, and the same will be accepted by us and paid 
at maturity. 

** Your obedient servants, 
“*Gatspraita & GREENFIELD.” 

Upon the letter appears the following endersements: 

St. Louis, May 29, 1847. Drawn on the within letter of credit, bill dated 
May 29, at twenty days date, favor of Win. Nisbett & Co., for $1500. 

“W. A. Warraker.” 

«St. Louis, July 14th, 1847. I have this day valued on Galbraith § Green- 
field, on the within letter of credit, in favor of W. Nisbett & Co., and negotiated 
the same with them at twenty days date, for the sum of two thousand 
dollars. 

W. A. Wuiraker.” 

The bill and letter are annexed to the petition. The defendants answered 
by a general denial of all the allegations of the petitions They also pleaded 
specially previous acceptances and payments of drafts on the faith of the letter, 
to the full amouut of $5000; and that the plaintiff had been guilty of laches in 
not ascertaining the amount of drafts already drawn. The district judge gave 
judgment as in case of non-suit. He puts his judgment on two grounds: 
first, that there was no proof that the letter of credit was exhibited to the 
plaintiffs, nor that they took the bill on the faith of it; and secondly, that the 
letter of credit does net describe the bill, citing the case of Coolidge v. 
Payson. 

Considering the fact that the bill, on its face, purports expressly to be drawn 
upon the letter of credit, the possession of the letter by the plaintiffs at the time 
of bringing suit, and the endorsements upon the letters above stated, we think 
the plaintiffs have made out a primd facie case that, they took the bill upon the 
faith of the letter. 

The remaining question is, are the defendants liable under this letter to the 
plaintiffs, who acted upon the faith of it? To determine this, the first enquiry 
to be made should be, what did Galbraith & Greenfield mean by this letter? 
We will not for the present surmise what answer a lawyer would make to this 
question ; but what answer a merchant would make ; and if this point of view 
had always been taken, we iinagine there would have been much Jess diversity 
of opinion in the courts. Now, we think nine merchants out of ten. if this let- 
ter had been shown to them, and the question put, would have said: ‘* The 
object of this letter is to give Whilaker credit, and induce the public to take his 
bills by their promise to honour them; and, if I take his bill on Galbraith & 
Greenfield, I have the security of their names, unless Whitaker has overdrawn.” 
If some one should suggest a doubt whether the letter was not merely a pri- 
vate arrangement between Whitaker and Galbraith § Greehfield, the merchant 
would probably answer, with equal promptness: ‘That cannot be, for if it were 
meant as a memorandum of the intended course of business between the par- 
ties, it would have provided for many matters about which this letter is entirely 
silent.” 
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Now if this be the fair practical intendment of the letter, what legal obliga- 


@usnen: tion should fall upon the writer of it? Common sense would say that, if it 


have inspired confidence and induced third persons to trust Whitaker, Galbraith 
§; Greenfield, should be bound to protect them; and that any other interpreta- 
tion would make the fetter of credit an instrument of deception. How is it then 
that a matter which, to the contemplation of the ordinary mind seems so plain, 
should become, when subjected to a legal standard, difficult and uncertain— 
sometimes decided one way, sometimes another? It will be found, we think, 
that the difficulty has arisen from the false application of a technical rule. The 
argument was thus: ** The letter is addressed to Whitaker. The contract is 
between him and Galbraith & Greenfield. As between the plaintiffs and de- 
fendants there is no privity of contract, or consideration moving between them. 
The fallacy of the position is fully exposed by Justice Story, in Russell v. Wig. 
gins, 2 Story, 219, where the subject is discussed at length. If the letter be, 
as we fee! satisfied it is, a document intended to be exhibited to third parties, 
and to induce them to take Whitaker’s bills, then the promise which the letter 
contains is, by intendment of law, a promise to any body taking a bill on the 
faith of the letter; and the advance of his money, which the party makes on 
the inducement and faith of the letter, is a sufficient consideration ; damages to 
the promisee constituting as good a consideration as benefit to the promissor. 

Looking at this matter either in a mercantile light, or as a mere question of 
equity, it seems strange that the question should have been a disputed one. 
The doctrine which would refuse relief to a person advancing his money upon 
the faith of such a letter, would practically amount to this, that a man should be 
permitted deliberately and knowingly to put in the hands of another the means 
of producing a false impression upon an innocent third person, and of thus 
drawing him into a contract upon the faith of that impression, and of afterwards 
saying to the injured party: ** You have been deceived by what I said and 
did ; but I never addressed you, and am not bound to you.”’ 

It would be unnecessary to enter into an examination of the numerous cases 
which directly involve, or have a bearing upon, the question before us. The sub- 
ject has been very ably considered, and the authorities very fully cited, in the 
case of Russell v. Wiggins, already referred to. We consider that case as_ 
conclusive of the preseat. 

It will be observed that there is no evidence that the defendants have ever 
paid a dollar upon bills of Whitaker ; so that there is no question here as to an 
infraction of the limits prescribed by the authorization to draw. Nor is it even 
pretended that the letter had been revoked. 

The petition asks for damages at the rate alleged to be due by the laws of 
Missouri on returned bills; but we have no evidence of that law, nor even that 
any damages have been incurred by the plaintiffs. It would seem questionable 
from the back of the bill whether they ever ceased to be holders of it. It is 
unnecessary, therefore, to enquire whether the liability of a person giving a let- 
ter of credit extends beyond the face of the bill and interest. 

It is, therefore, decreed that, the judgment appealed from be reversed, and 
that the plaintiffs Wm. Nisbett §& Co. recover from the defendants, Galbraith 
Greenfield, and Robert W. Galbraith and Thompson Greenjield, in solido, the 
sum of $2,000, with interest from 25th August, 1847, until paid, and costs in both 
courts. * 





*The judgment in this case was pronounced on the 24th of April, 1848; a re hearing 
was granted, and, afteg argument, the case was held under advisement until the 11th o 
December, when the judgment originally pronounced was ordered te remain undisturbed 
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Ex parTE TRAVERS. 


The jurisdiction of the Sapreme Court as to fines under $300 in amount, imposed by munici- 
pal corporations, is limited to cases in which the constitationality or legality of the fine is 
contested. 


ULE to show cause why a mandamus should not be issued to a justice of 
the peace in New Orleans. J. M. Wolfe, for the plaintiff in the rale. 
The judgment of the court was pronounced by ; 
Suet, J. This court having jurisdiction as to the constitutionality or le- 
gality only of fines imposed by municipal corporations, and it not appearing that 
such questions are proposed to be, or could be examined upon appeal in this 
case, (see Third Municipality vy. Blanc, 1 An. 385,) it is therfore ordered that 
the application for a writ of mandamus in this case be dismissed, with costs to 
be paid by the applicant.* 





Kiicore et al. » Toe Pianters Bank or MIssissipri. 


An order of seizure and sale, issued prior to the stat. of 1 June, 1846, on a judgment rendered 
in another State, cannot be proceeded with since the promulgation of that statute. A rule 
taken subsequently to the statute on a garnishee to show cause why certain notes should 
not be delivered to the sheriff to be subjected to plaintiff’s execution, must, consequently, 
be discharged. 


PPEAL from the Fifth District Court of New Orleans. Buchanan, J. 
Stockton and Steel, for the appellants. R. N., and O. N. Ogden, gar- 
nishees, pro se. The judgment of the court was pronounced by 

Eustis, C. J. This appeal was taken by the plaintiffs from an order of the 
district judge, discharging a rule taken by them against the garnishees for the 
delivery of certain notes to the sheriff, to be subjected to the plaintiffs’ execu- 
tion. The plaintiffs suit was by executory process on a judgment rendered in 
another State, under articles 746 and 747 of the Code, and the judge consider- 
ed the effect of the repeal of those articles by the act of June, 1846, upon the 
process which the plaintifis endeavored to carry om after the repeal of those 
articles, and inclined to the opinion that there was no validity in the subsequent 
proceedings. The judge did not make his decision on this point. 

We have since had the subject before us, and we came to the conclusion 
that, after the repealing act, no further proceedings were authorized in execu- 
tion of a judgment rendered out of the State. Scotty. Duke, ante, p. 253. 

Judgment affirmed. 





*A similar rule taken by one Crow, was dismissed at the same time, and fot the same 
reasons, 
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Fassett et al. v. Ruark et al. 


Where a bill of lading is executed for certain cases of domestics, with particular marks and 
nambers, the words “contents unknown” being written above the signature to the bill of 
lading, and one of the cases is not delivered, the shipper, on proving that the lost case 
contained silk goods and not domestics, may recover the value of its contents from the 
owners of the vessel, where the misdescription was not intended to impose on the car- 
rier, and it is not pretended that a higher freight would have been charged had its contents 
been known, nor that a knowledge of the real contents of the ease would have induced 
greater watchfullness on the part of the carrier. It would be otherwise, had the misde- 
scription injuriously affected the rights of the carrier; insnch a ease, the consequences 
should fall upon the party making it, though innocently. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 


Conklin, for the plaintiffs. 

J., and H. H. Strawbridge, for the appellants. A bill of lading cannot be 
contradicted by parol evidence. 2 Phill. on Ev. 432, 435, 441 (ed. of 1816), 
3 Starkie, part 4, p. 998 to 1012. 11 Mass. 27, 32. 8 Mart. 206. C. C. 
2256. Code Nap. 281, 283. Pardessus, part 4, tit. 4,no. 724. Boulay Paty, 
v. 2, p. 300, 306-7, 408, 411. Delaporte’s Comm. on the Code de Commerce, 
book 2, tit. 7, p. 19; lib. 6, v. 3, sec. 14, p. 507; v. 1, ch. 1, sec. 6 (old ed.) p. 
17. Merlin, verbo Connaissement. Jacobsen’s Sea Laws, b. 3, p. 172. Ord. 
of Bilbao, 24, 45,47. Marcadé, v. 4, b. 3, p. 420 (ed. 1846). Code de Comm., 
tit. Assurances, art. 348. Boudousquie, Assurance, nos. 101 to 117. Kent's 
Comm. v. 3, part 5, sec. 48, p. 282. Pardessus, v. 3, part 3, tit. 5, ch. 1, sec. 
2, no. 812. Domat, b. i, tit. 7,ss. 2,3. Story on Bailments, s. 75 to 79, 554, 
565, 566, and notes. Casaregis, Disc. 10, nos. 56,57. 1 Term R. 28. Bell’s 
Comm. on Merc. and Scet. Law, v. 1, p. 1, p. 544. Leporte, ** Le Nouveau 
Valin,” tit. 7, p. 207 (ed. 1809.) 


The judgment of the court was pronounced by 

Supe, J. The plaintiffs claim the value of a case of silk handkerchiefs, 
shipped in the defendants’ vessei, and which were not delivered to the consig- 
nees. The material facts are as follows: 

Fisher, Miller & Co. sold to the plaintiffs a quantity of marchandize, which 
they shipped at Baltimore on the Leda, consigned to Pardow at New Orleans, 
the plaintiffs’ agent. The bill of lading was for, ‘+ thirty-three bales and twelve 
cases domestics,” marked and numbered as in the margin, &c. Four hundred © 
and eighty-four feet is specified as the measurement in the bill of lading, and 
freight is stipulated at eighty cents per eubic foot. Atthe foot of the bill of 
lading, over the signature of the master’s agent, are the words, “contents 
unknown.” All the packages were duly delivered to the consignee except 
one. Itisin evidence, and this fact is not contested, that the case not deliver- 
ed, instead of containing domestics, contained silk handkerchiefs of the de- 
scription termed wax pongee and bandanna. There is no evidence to show 
that the rate of freight would have been higher for this class of goods than for 
domestics; and the misdeseription in the bill of lading does not appear to be 
attributable to any thing but an innocent mistake on the part of the shipper. 
At the trial of the case, the defendant took a bill of exceptions to the admis- 
sion of testimony, to show that the particular case contained silk handkerchiefs 
and not domestics. 

‘The argument here has been addressed to the question, whether the defend- 
ants can be held liable for the value of goods, not answering the description 
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contained in the bill of lading? We think the descriptive terms used in this 
bill of lading are not conclusive upon the parties. The object of the instru- 
ment was to embody the written acknowledgment of the receipt of a certain 
number of packages of merchandize, and the agreement to transport and de- 
liver them to the party named. It was not essential that the contents of the 
packages should be stated; and the master must be considered as expressly 
declining to be bound as to the contents, by inserting at the foot of the bill of 
lading, ** contents unknown.” The packages were not opened, so that he 
could examine them ; and his undertaking was to deliver so many packages of 
certain marks and numbers. 

Having failed to do this, he must answer for the value of the missing pac- 
kage, according to its actual contents. The rights of the parties should in this 
respect be reciprocal. Suppose the captain had been able to prove that the 
missing case contained articles of much less value, than those denominated 
*‘ domestics :”’ it is very clear, that having signed “contents unknown,” he 
would have been allowed to offer such proof, and, on establishing the fact, 
could not have been held as for the value of a case of domestics. 

It must be observed that, in the present case, there is nothing to in- 
duce the the belief, either that the shippers intended to impose upon the car- 
rier, or that the carrier’s conduct was affected by the description. It is not 
pretended that a higher freight would have been charged, nor is there reason 
for believing that a knowledge of the real contents would have induced a greater 
watchfullness onthe part of the earrier. Iudeed, what the value of ‘* domes- 
tics” is, and whether it might not equal that of the goods in question, the evi- 
dence does not inform us. 

We wish our views with regard to the effect of the language of a bill of 
lading, to be considered as confined to the case before us. In eases such as 
those suggested in argument by the defendants’ counsel, a description might 
have a material effect upon the rights of the parties. Thus, where a jettison 
is made of goods erroneously described in a bill of lading as of a paltry de- 
scription, while in reality of a valuable kind, it might be questioned whether 
the general average should be assessed, according to the true character of the 
goods, because the misdiscription might have led the captain to select them for 
the jettison. Where the misdescription has injuriously affected the rights of 
others, it would seem just that its consequences should fall upon the party 
who had made it, even innocently. See Commentaire sur L’Ordonnance de 
la Marine, par Valin, avec des notes par Becane, liv. 3, tit. 2,§ 2. Delvin- 
court, Insts. de Droit Commercial, vol. 2, p. 219. Gouget et Morget, Dic. du 
Droit, &c., verbo Connaissement. De Villeneuve & Massé, Dic. du Cont. 
Commercial, verbo Connaissement. Abbott on Shipping, Am. ed. 1846. 

Judgment affirmed. 


wane ~ 





Secura v. REED et al. 


The contract of the owners of a vessel employed in carrying freight is, todeliver the goods to 
the consignee, and the responsibility continues until there is an actual delivery, or something 
equivalent to, or a substitute for, it. Even assuming the general rule to be that, putting the 
goods on the wharf discharges the vessel where there has becn a notice to the consignee 
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of the time and place of the delivery, it cannot be construed with such rigor against the 
consignee as to put the goods unqualifiedly at bis risk from the very instant of landing them, 
where he has made repeated calls for them during the day, and they were not put on the 
wharf until an advanced hour of the day, and no care or attention was afterwards given to 
the property by the officers or crew of the vessel. In such acase, if the goods be lost, the 
owners of the vessel will be answerable for their value, with interest from the time of the 


loss 
PPEAL from the Third District Court of New Orleans, Kennedy, J. 
A Sigur and Bonford, for the appellant, cited Kohn v, Packard, 3 La. 225. 
3 Kent's Com. 215. Chickering v. Fowler, 4 Pick. 271. LZ. Janin, for the 
defendants, cited 3 La. 225. 1 Ann. R. 154. 1 Story’s Rep. 603. The judg- 
ment of the court was pronounced by 

Sutpett, J. The claim of the plaintiff is for the value of ten bales of cotton. 
The plaintiff, a planter, shipped twenty-one bales to Darby & Tremoulet, his 
factors, at New Orleans, by the steamer Aid. Eleven bales only of this ship- 
ment came to hand. The defendants pleaded the general denial; also thas the 
ten bales were delivered on the levée; that due notice thereof was given; and 
that, if this cotton was thereafter lost or stelen, the defendants were not respon- 
sible. 

It appears that the steamer arrived at New Orleans on a friday night. The 
next morning the clerk of the steamer went to the various consignees, to deliver 
to them their bills of lading. That for Darby §- Tremoulet, was delivered to 
Mr. Darby, at their counting-house, between 12 and 1 o’clock on saturday. 
Darby went himself to the steamer, and afterwards sent his clerk, at 3 o’clock, 
to receive the cotton, but he found it was not yet landed ; and it does not appear 
that he was informed that the discharge of the vessel would be finished on that 
day. On the following monday he went again at 9 o’clock, when it was found 
that ten bales of the twenty-one were missing. ‘* Witness saw the captain 
during the day, who told him he supposed the missing bales were at the lower 
cotton press, and he could send for them. The next day the captain told wit- 
ness the cotton could not be found at any of the presses, and that he thought he 
knew who had stolen them. Witness since saw the captain several times on 
different occasions, and he always promised to call at the office and settle this 
affair.” Darby deposesto similar declarations of the captain. A witness who 
had been formerly clerk of the boat deposes, that Dutil, the clerk of the boat, 
was inexperienced in the business, and that he aided him in discharging the 
boat ; that the boat’s cargo was all put out on the levée by 4 p. m. on saturday, 
aud this portion of it was not called for until monday. There isa good deal of 
testimony upon the subject of an alleged usage of delivering to the draymen or 
agents of the cotton press, on behalf of the consigness. The district judge con- 
sidered this usage as not very satisfactorily shown ; and, at all events, that it was 
not provedthat Darby & Tremoulet, employed any particular press. Without can- 
vassing the correctness of the judge’s opinion on this point, we may observe that it 
results from the evidence of the witnesses on both sides, that it is usual to take 
a receipt either from the cotton presses or the draymen, upon which the freight 
is collected afterwards. There is, in the present case, no evidence to show that 
the clerk, or other agent of the boat, took a receipt from any body, for any 
portion of the cargo; nor thatthe least care or attention was exercised with 
regard to this property, by the officers or crew of the boat, after the moment 
when it was put out upon the levée; nor that the plaintiff's cotton was separa- 
ted from the rest, which amounted to four hundred bales. 
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The contract of the vessel is to deliver the goods to the consignee, and the 
responsibility continues until there is an actual delivery, or some act which is 
equivalent to, ora substitute for, it. Even assuming the general rule to be that, 
putting the goods on the wharf discharges the vessel, where there has been a 
notice to the consignees of the tinte and place of the delivery, it seems to us that 
this rule is not to be applied with such rigor against the consignee as to put the 
goods unqualifiedly at his risk from the very instant of landing them, when he 
has made repeated calls for them during the day, and the discharge is not made 
until an advanced hour of the day. We donot see with what propriety, under 
the circumstances stated, the captain and owners of the steamer could be re- 
leased from all responsibility for the cargo, thus put on the levée at so late an 
hour of the day, promiscuously, and without any vigilance exercised over it, or 
over the draymen or other persons who took it away. Ifthere was any certain 
and well ascertained usage to the contrary, it oughtto have been shown. And 
we may add that, we should receive with great caution, to say the least, evidence 
of any usage, dispensing a carrier from the exercise of that prudent diligence 
and method, which are so desirable in all commercial transactions, and without 
the observance of which they must degenerate into a looseness and uncertainty 
highly detrimental to commerce. 

It is, therefore, decreed thatthe judgment of the court below be reversed ; 
and that Marcelite Viator, administratrix of the succession of Antoine Segura, 
recover from the defendants, T. M. Reed and Alerander Gordon, and each of 
them, the sum of $302, with interest thereon from the 2d June, 1845, until paid; 
and costs in both courts. 


Forcay v. Hamu. 


An agreement to pay interest must be established by writteu evidence. C.C. 2895. Parot 
evidence is inadmissible for such a purpose. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, §. 
T. H. Howard, for the appellant. Lockett aud Goold, for the defendant. 

The judgment of the court was pronounced by 

Kine, J. The plaintiff instituted this suit on an open account for services 
rendered, on the amount of which interest was charged for several years at 
eight per cent. On the trial he offered a witness to prove that the defendant 
had admitted the account, including the interest charged, to be correct, and 
promised to pay it. The testimony in relation to the promise to pay interest 
was rejected by the district judge, and a bill of exceptions taken to his opinion. 
A judgment was rendered for the vAlue of the services stated in the account, 
deducting a credit, with legal interest from judicial demand, and the plaintiff has 
appealed. 

The judge did not, in our opinion, err. The promise to pay interest, attempted 
to be proved by;parol testimony, was merely verbal. The Code is express that, 
8 stipulation to pay interest can only be established by evidence in writing. C. 
C. art. 2895. 7 La. 105. Judgment affirmed. 


~ 
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CoLeman v. DeweEss, Sheriff. 


Where a plaintiff in execution receives from a sheriff the proceeds of property sold by him 
under a fi. fa. without making any objection or reservation of any kiad, he will be held to 
have ratified the sale, and cannot afterwards complain of the manner in which it was 
made. 


PPEAL from the District Court of Jefferson, Clarke, J. McMillin and 
T. H. Lewis, for the appellant. F. B. Conrad and Dugué, for the de- 
fendant. The judgment of the court was pronounced by 

Rost, J. The plaintiff alleges that heis the owner of a judgment against 
Laurentine Miller ; that, under said judgment, an execution issued directed to 
the defendant, who is sheriff of the parish of Jefferson; that the defendant 
seized property sufficient to satisfy the judgment, but subsequently released 
the greater part of it, without any legal opposition having been made to the 
seizure; that the defendant committed other illegal acts in the sale of the 
property not released; by reason of all of which, the plaintiff claims from him 
the amount remaining unpaid on the judgment. 

The defendant, among other grounds of defence, avers that all his acts were 
eorrect and legal, and done with the full knowledge and acquiescence of the 
plaintiff; that said plaintiff subsequently received from him, from time to time, 
the proceeds of that portion of the property seized which was sold; that proof 
having been made to his satisfaction, that a portion of the property seized be- 
longed to another person, he required before selling it an indemnifying bond, 
which the plaintiff refused to give. The action was dismissed in the court 
below, and the plaintiff appealed. 

The allegations of the defendant are fully sustained. He had satisfactory 
evidence that part of the property seized did not belong to the defendant in the 
suit, and was justified in refusing to sell it. The property not claimed was sold 
by him, and the plaintiff, having received the proceeds of it without objection 
or reservation of any kind, must be held to have ratified the sale, and cannot 
now complain of it. Judgment affirmed. 


CommerciaL Bank or Natcuez v. MARKHAM. 


Decision in Scott v. Duke, ante p 253, affirmed. 

The stat. of 1 June, 1846, which declares : “ That so much of articles 746 and 747 of the Code 
of Practice as authorizes a creditor having obtained a jadgment in another State of the 
Union or in a foreign country, to proceed by execatory process on said judgment, be, and 
the same is hereby, repealed,” does not violate art. 119 of the constitution, which provides 
that, “ no law shall be revised or amended by reference to its title; but in such case the 
act revised, or section amended, shall be re-enacted and published at length.” Per Curi- 
am: Art.119 does not include, by its terms, the repeal of laws, or portions of them, and 
ean only be thus extended by an implication of doubtful propriety. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Stockton and Steele, for the appellants. Grymesand Prentiss and Finney. 
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for the defendant and garnishee. The judgment of the court was pronounced Commerciat 


by 

Eustis, C. J. The plaintiffs have appealed from a decree of the Fourth 
District Court of New Orleans, quashing certain proceedings in garnishment. 
These proceedings were had by virtue of an order rendering certain judgments, 
ohtained inthe State of Mississippi, executory, under article 746 of the Code 
of Practice. 

In the case of Scott v. Duke, ante p. 253, we held that the law authorizing 
executory process on judgments obtained in another State of the Union, or in 
a foreign country, was repealed by the act of 1846. The process was con- 
sidered as a matter of remedy, and as such within the control of the legisla- 
ture. [Seealso Kilgore v. Planters Bank, ante p. 693. R.] That case was 
determined on a full examination of the effect of the repeal upon causes pend- 
ing, and we held that, after the repeal, there was no warrant for any further 
proceedings in executory process issued on judgments of that class. There 
was nothing decided in that case as to rights acquired by virtue of proceedings 
previous to the repeal, that matter not being before us. There is nothing in 
this case which distinguishes it from that of Scott v. Duke. 

It has been contended in argument that, though the legislature may have 
intended to repeal parts of articles 746 and 747 of the Code of Practice by the 
law of 1846, yet the law itself does not meet the requisition of the 119th article 
of the constitution, and is consequently a nullity. That article provides, that no 
law shall be revised or amended by reference to its title; but, in such case, the 
act revised or section amended, shall be re-enacted and published at length, 
We cannot declare that an act repealing certain defined portions of an article 
of one of our Codes is in conflict with this article. By its terms it does not in_ 
clude the repeal of laws or portions of them, and can only be thus extended by 
an implication of doubtful propriety. This is not acase in which a court is 
permitted to exercise the power of declaring an act of the legislature to be 
unconstitutional. Judgment affirmed. 


BonNABEL v. THE First Mounicrpa.ity. 


A purchaser who has paid the price can not demand a restitution of the price nor security, 
even during the pendency of an action to evict; @ fortiori, he cannot do either before he is 
disturbed by the true owner. The rightof a purchaser to have a sale rescinded under art. 
2427, must be limited to those cases in whice the price has not been paid. 


eo from the Third District Court of New Orleans, ‘Kennedy, J. 


Schmidt, for the appellant. The jurisprudence of Rome held, that it 
was not the duty of the vendor to make the purchaser owner of the thing sold, 
but simply to put him in possession, and afterwards to protect him against evic- 
tion. Dig. 18, 1, 28, De contrh. empt. &c. ‘This doctrine was generally follow- 
ed in France, until the Napoléon Code, which adopted another princple, viz: 
that the true object of every sale was to render the purchaser owner of the 
thing sold, and not simply to put him in possession of it. Troplong, Vente, no. 
230, &c. Duranton, vol. 16, no. 176. *‘* L’acheteur,” says Duaranton, “d’un 
immeuble, qui peut démontrer que son vendeur lui a vendu la chose d’autrui, 
a le droitde demander!’annulation du contrat &c”. The principle for which 
the plaintiff contends has been distinctly recognized in the case of Kemp v. 
Kemp, 2 La. 242. Pontchartrain Rail Road Company v. Durel, 6 La. 484. 
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Moreau v. Chauvin, 8 Rob. 157. Pepperv. Dunlap, 9 Rob. 282. Campbell v. 
Nichols, 11 Rob. 16. 


Morel and Preauz, for the appellants, contended that a restitution of the price 
could only be claimed in case of actual eviction. C.C, 2481. 2 Mart. N.S. 
619, 466. 6 La. 543. 7 La. 46. 12La. 30. 13 La. 257. 14 La. 559. 17 
La. 303. 19 La. 235, 224. 1 Rob. 239. 3 Rob. 134, 400. 


The judgment of the court was pronounced by 

Rost, J. In 1838, the plaintiff and une Cordova bought of the defendants 
a town lot, for the price of $3,500. The plaintiff subsequently acquired the 
share of Cordova, and paid the whole amount of the purchase money. His 
petition alleges that he has since discovered that the lot purchased by him, did 
not, at the time of the sale, belong to the First Municipality. He prays for a 
recision of the sale on that ground. and that the price be refunded to him. 
There was judgment in favor of the defendants, and the plaintiff has ap- 
pealed. 

The plaintiff relies on art. 2427 of the Civil Code, which ordains that the sale 
of a thing belonging to another is null; and has shown from commentaries on a 
similar article of the Napoléon Code, that the purchaser who can prove that his 
vendor has sold him a thing belonging to another, bas the right to ask the recis- 
ien of the contract, even before he is disturbed in his possession by the true 
owner. , 

Such may be the law of France; but art. 2427 of our Code must be recon- 
ciled with the provisions of art. 2538, which are not found in the Code of France. 
These provisions are, that the purchaser who has paid the price, can neither 
demand a restitution of it, nor security even, during the pendency of the suit 
brought to evict him; and he cannot, @ fortiori, do so, before any disturbance 
has taken place. For the purpose of giving effect to this article the right of 
the purchaser to have the sale rescinded under art. 2427, must be limited to 
those cases in which the price has not been paid. 


Judgment affirmed.* 





*Schmidt, for a re-hearing. Art. 2427 of the Code of this State being a literal trans- 
cript of the 1599th art. of the Napoléon Code, the inference is irresistible, that it was in- 
tended to have the same effect in Louisiana, which it has in France. ‘This article was 
inserted in the Code Nap. for the express purpose of changing the roman law, in confor- 
mity to the spirit of the age, and the wants of a more advanced state of civilization, so as 
to require the vendor to transfer the property of the thing sold, and make the purchaser 
absolute owner and master; and for this purpose it declared null the sale of a thing not 
belonging to the vendor. Vide, Motifs et Discours du Code Civil, vol. pp. 593, 608. 
The theory of the roman law, as we have seen, did not require that the vendor shonld 
render the purchaser owner of the thing sold ; he wasonly bound to deliver and maintain him 
in possession of the object sold. Africanus says, “Hactenus tenetur (venditor) ut rem 
emptori habere liceat, non etiam ut ejus faciat.” Dig. de act. empt. vend. |. 30, § 1. Vico 
and other writers had observed the singularity of this provision, and have pointed out the 
strange anomaly between the contraet of exchange and of sale, the former being null if 
the parties did not respectively render each other owners of the things exchanged, while 
the latter only required delivery and defence in ease of eviction. The reason of this dif- 
ference, as Troplong very properly observes, cannot be explained logically; but historically 
it appears that the contract of sale was, what in the roman law is called contractus nom- 
inatus, and stamped with the arbitrary form of its remote origin, while the contract of 
exchange was contractus innominatus, and governed exclusively by the broad rules of 
natural law and plain common sense. ‘Troplong, Vente, no. 4. The roman law recog- 
nized another contract, in which the vendor was bound to make his vendee owner of the 
thing sold, which was an innominate contract, and gave rise te the action ob rem dati, re 
non secuta, (Dig. de Condict, eausa data |. 16); but this was not strictly speaking, a contract 
of sale. The roman law of sale with all its consequences had been adopted in France, 
and Dumoulin and Pothier both lay down the doctrine, that the vendor, after delivering 
the thing, is only bound to guaranty the purchaser against eviction. It was this doc- 
trine, which art. 1599 of the Code Nap. was intended to change. ? 

_ What are the obligations of the vendor by the laws of this State? Art. 2414 of the 
Ciyil Code defines the contract ef sale to be, ‘‘an agreement by which one gives a thing 
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for a price in current money, and the other gives the price in order to have the thing 
itself.” On comparing this with the 1582d article of the french Code, which defines the 
contract of sale,the two articles will be found to differ very materially. ‘The french Code 
says, “La vente est une convention par laquelle |’un s’oblige 4 livrer une chose et l'autre 
ala payer.” Our Code declares, that the price is paid to have the thing itself; the french 
Code only requires the delivery of the thingsold. It will be readily admitted that, in or- 
der to have the thing itself, one must be owner of it, and that, while the law of France 
leaves it doubtful, whether the possession of the thing sold was the only thing contem- 
plated, our law shows it was the ownership which the purchaser expected to acquire. 
Art. 1914 of our Code deelares, “the rule that the obligation to deliver a determinate ob- 
ject is perfect by the mere conseut of the parties, and that the obligeo is the owner from 
the time of such contract, is without exception as réspects immovables, &c.” 

Art. 1963, provides that “ eontracts considered with respect to their operation on prop- 
erty, either purport to transfer, or te give some determinate right upon it. A sale or ex- 
change, is an example of the first; a pledge or mortgage of the second of these species 
of contracts.” 

Here we have: Ist. Art. 2414, which says, that the purchaser pays the price to have 
the thing itself. 2d. Art. 1914, which declares that the obligee becomes the owner of 
the immovable, when he has consented to its delivery. 3d. Art. 1963, which provides 
that the purport of a sale is to transfer the property. 

From the foregoing propositions in conneetion with the provisions of the 2413th art. of 
the Civil Code, which enacts that the contract of sale, as to all matters not specially pro- 
vided for in tit. 7, b. 3 of the Civil Code, is subject “to the general rules established for 
conventional obligations, we infer: lst. That if the parties contemplated the sale and 
transfer of ownership of the lot bought by Bonnabdel. and if he is not in reality made the 
owner, because said lot belongs to a different person than his vendor, then there is a fail- 
ure of the cause or consideration of the contract, which can have no effect. C. C. art. 
1887. ‘That the motive of Bonnabel in buying was to become owner, cannot be doubted; 
but if his expectations in this respect have not been realized, there is no contract. Art. 
1890. 2d. ‘That the quality of the greatest value to the purchaser of real estate is un- 
questionably the ownership, and, if that was not acquired, he was laboring under an error 
which renders the contract void. C. C. arts. 1835, 1838, 1839, 1818, 1819, 1321. 3d. 
If ownership be of the esseree of the contract, as we think it is, then this want of an es- 
sential condition to the fulfilment of the sale, vitiates and avoids it. C. C. art. 1758, § 6. 
4th. All courts are bound, in the interpretation of agreements, to give effect to the inten- 
tions of the parties, (C. C. art. 1949, § 2); and if such intent is not carried into effect, the 
contract ceases to subsist. 

Thus it appears from the general rules applicable to all conventional obligations, in 
which category the contract of sale is included, that the want of ownership is: Ist. A 
want of consideration of the contract: 2d. That it effects the essence of the contract: 
3d. Violates the intentions of the vendee: each of which defects authorizes the plaintiff 
to claim the nullity of the contract. There are also other provisious of our Code, which 
authorize the same inference. ‘Thus art. 2283 says, “that which has been paid by virtue 
of a void title, is also considered as not due,” and, a fortiori, that which was paid with- 
out any title. 

To permit, under such cireumstances, the 2538th article to control and change the 
spirit and obvious intention of so many and such important enactments of the Code seems 
to be to carry the doctrine of the implied revocation of laws much too far, especially 
when, as in this instance, it is practicable to reconcile the provisions of arts. 2427 and 
2538. Art. 2538 is found in that part of the Code, which treats of the obligations of the 
buyer, and reads as follows: “If the purchaser has paid before the disturbance of his pos- 
session, he can neither demand a restitution of the price, nor security during the suit.” 
This art. must be construed in reference to the subject matter of which it treats. Arts, 
2535, 2536, and 2537 which precede the one we are considering, show the rights of the 
buyer, when he is either disquieted in his possession by a mortgage creditor, &c., or has 
just reason to fear he will be disquieted, and they provide, that he is not bound to pay the 
price unless he be quieted in his possession, or the vendor give seeurity, except in cases 
where the buyer was apprised before the sale of the danger of the eviction. ‘They fur- 
ther provide that the vendor may compel the vendee to deposit the price, when he is un- 
able to give security, and that the vendee may make such deposit of his own accord to 
relieve himself from the payment of interest; then follows art. 2538, which declares that 
neither restitution nor security ean be required of the vendor who has received the price, 
during the pendency of the suit. 

The state of facts to which art. 2538 applies, appears very different from that contem- 
plated by article 2427. The latter intended, when the purchaser was able to show af- 
firmatively that the vendor had sold him the property of another, to enable him to annul 
the sale, and take back the price. ‘The former declares thut, when the vendee is dis- 
turbed in his possession by a suit claiming a mortgage or some other right, he cannot 
compel his vendor, during the pendency of such suit, either to restore the price or give 
seeurity. As the vendee, in such suit would necessarily call his vendor in warranty, and 
the decision of the cause would determine whether he had sold what did not belong to 
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him, and the vendor in such eveut would be decreed to restore the price, this disposition 
does not appear unreasonable. 

Judge Porter, in the case of Kemp v. Kemp, 2 La. p. 242, thinks it questionable 
whether, after payment of the price, the purchaser can maintain an action of nullity. 
His reasoning is exactly similar to that of the court in this case. Le, however, does 
nothing more than intimate a doubt, because the decision of the point was not necessary 
to the cause, and his opinion is a mere obiter dictum. 

In the case of the Pontchartrain Rail Road Company v. Durel, 6 La. 484, Judge 


Martin says, that the Code declares the sale of another person's property null, and that in 


such event the party “need not wait for eviction or suit” In the case of Moreau v. 
Chauvin, 8 Rob. 157, the court carry the principle still further, and decide that the pur- 
chaser may rescind the sale of a slave when the vendor fails to release an encumbrance 
existing on the property. In that case the court put the right of recision on the ground 
that “the contract is a synallagamatic one, in which the resolutory condition is always 
implied in ease either of the parties fails to comply with his engagements,” p. 160. So 
in this case ifthe vendee be not owner, the vendor haz not complied with his engagement, 
and we are entitled to a reeision of the sale. In the case of Pepper v. Dunlap, 9 Rob. 
282, it was held by the court that, where vendors of real estate are shown to have had no 
title, a regular eviction by judicial authority is not required, to entitle the purchaser, who 
has paid part of the price, to relief. Ibid. p. 289, in fine. In the case of Beaumon v. 
Thomas, | An. p. 284, this court has sanctioned the principle of 2427, La. Code, that the 
sale of the thing of another is null. So in the case of Trudeau v. McVicar, 
1 An. p. 428, this court held, that where a bond was given for property of which 
the purchaser was in undisputed possession, it was null, as being without consideration, if 
the title to the property was not conveyed, and that no disturbance was necessary. 
Rehearing refused. 


ee ee en nnn nnn 


Green v. Garcia, Sheriff. 


Where an attachment is set aside, the costs must be paid by the plaintiff. The sheriff has 
no right toretain the property, until his costs are paid ; and when he refuses to deliver it 
‘to the defendant under such a pretext, he will be answerable for any injury the latter may 


sustain thereby. 
The allowance of interest on damages ex delicto from the date of the act complained of, is 


unauthorized by law. 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 


Hiestand and Preston, for the plaintiff. Where an attachment is set 
aside the plaintiff in the attachment is alone bound for the costs. ©. P. 549, 
550. 7 Rob. 77. 10 Rob. 148. 1 Pickering, 57. Interest may be allowed 
under a prayer for general relief. 

C. M. Conrad, for the appellant. The sheriff had a right to retain the pro- 
perty attached until reimbursed all the necessary expenses incurred in its safe 
keeping. C. C. 3191, 3192. No interest should have been allowed : first, 
because the action was one for unliquidated damages (7 La. 134, 599. 13 La. 
2/1. C. P. 554); secondly, because there is no prayer for interest. C. P. 
553. 8 Mart. N. S. 622. 

The judgment of the court was pronounced by 

Rost, J. This is an action for damages against a sheriff, for refusing to re- 
store to the plaintiff property which had been attachad, after the dissolution of 
the attachment, in consequence of which refusal it is alleged that the property 
was lost. The answer denies the allegations of the petition; avers that the 
property was unsound when levied upon; that it was in part disposed of by 
the plaintiff, after the attachment; and that the plaintiff, having taken upon him- 
self the care of it, has no recourse against others. This case was tried three 
times in the first instance. On the first trial, the plaintiff obtained a verdict 
for $1,500, which, on application of the defendant, was set aside, and a new 
trial granted. Onthe second trial, the jury did not agree; and, on the third, 
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the plaintiff obtained a verdict and judgment for $1,388, with interest on those 
damages, from June, 1841, till paid. The defendant has appealed. 

On the facts of this case, as disclosed by the evidence, the only question be- 
fore us is, in relation to the amount of damages to which the plaintiff is entitled. 
The defendant, when asked to restore the property, did not allege that he had 
no legal notice of the dissolution of the attachment, but insisted upon retaining 
it until his costs were paid. This he had no right to do; the attachment having 
been set aside, the costs were to be paid by the attaching creditor. See the 
case of Fink et al. v. Martin et al., 10 Rob. p. 147. 7 Rob. p. 77. C. P. 
549, 550. 

In overruling the motion of the defendunt for a new trial, after the last ver- 
dict, the district judge observed, that he was very far from thinking that jus- 
tice had been done by the verdict ; but that, in order to prevent farther delays, 
he preferred sending the case before a tribunal who could pass finally upon it, 
We believe with our learned brother, that justice has not been done. The 
amount allowed is excessive, and the interest unauthorized by law. It is clear- 
ly proved that the potatoes attached had begun to decay before the attachment; 
that, during its continuance, the plaintiff remained on board with his hands, 
selecting the sound ones, selling them as opportunities offered, and throwing 
overboard those which were rotten. Witnesses state that not more than one, 
fourth were sound, and that even those were of inferior quality. Riehardson, 
who purchased 50 barrels before the boat was attached, at $] 25 per barrel 
says that the potatoes were then unsound ; and that, had he known the quality 
he would not have given 50 cents a barrel for them. Other witnesses testify 
that when the boat was sunk, there only remained a few hundred barrels of 
potatoes, the remainder having either been sold or thrown overboard, and the 
other articles attached having beeu disposed of by the plaintiff himself. 

It is true that this testimony conflicts with that of the men who had navi- 
gated the boat and of some other witnesses. But much of this testimony bears 
evident marks of partiality and exaggeration. We are satisfied that $500 will 
fully cover the damages sustained by the plaintiff, in consequence of the wrong- 
ful act of the defendant. 

It is, therefore, ordered that, the judgment in this case be reversed ; and it 
is further ordered that the plaintiff recover of the defendant the sum of $500, 
with the costs of the court below, those of this appeal to be born by the said 
plaintiff and appellee. 


Jacoss v. Aueustin, Sheriff, et al. 


Where a judgment rendered in favor of the defendants, in an action to set aside an adjudi- 
cation made at asheriff’s sale, and dissolving an injunction restraining the sheriff from 
putting the purchaser in possession, is affirmed on appeal; and the purchaser afterwards. 
before taking out a writ of possession, takes a rule on a third person, who is alleged to 
detain the property unlawfally, toshow cause why a writ of possession should not issue, 
and the rule is made absolute on the failare to answer, the defendantin the rule cannot 
be relieved by appealing from a judgment refusing him a re-hearing of the rule, which 
was asked for on the ground of the pendency of an action between himself and the pur- 
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chaser for the property. There can be no objection to the issuing of the writ. but if it be 
attempted to be executed adversely to the right of the appellant, he must resort to his re. 
medy, as in ordinary cases. 


PPEAL from the Fifth District Court of New Orleans, Buchannn, J. 
Roselius, for the appellant. Augustin, contra. The judgment of the 
court was pronounced by 

Eustis, C. J. This appeal is taken by Paul Martin, from an order of the 
District Court directing a writ of possession to issue, commanding the sheriff to 
put J. A. Romer, Jr.in possession of certain lots, purchased by him at a sheriff ’s 
sale. The plaintiff had instituted a suit for the purpose of setting aside the 
adjudication made to Romer, and obtained an injunction restraining the sheriff 
from putting Romer in possession. A judgment was rendered in favor of the © 
defendants, and the injunction was dissolved, with damages. This judgment 
was affirmed on the appeal. It would seem to follow from this judgment that, 
the adjudication was to stand, and the purchaser be put in possession, and that 
the court was bound so to execute the judgment. 

But the purchaser, Romer, before taking his writ of possession, took a rule 
upon the appellant, who is alleged unlawfully to detain the property, to show 
cause why the writ should not issue. Martin, the appellant, did not answer to 
the rule, which was made absolute. He afterward applied for a re-hearing of 
the rule, on the ground thata suit was pending and at issue between him and 
Romer for the property, and that no writ of possession could issue under the 
judgment. 

We see no objection in the record of this suit, to the issuing of the writ 
under the judgment on which it has issued. If it is executed, or attempted to 
be, adversely to the rights of Paul Martin, the appellant, he has his remedy as 
in ordinary cases; but the order directing the writ cannot be reversed on this 
appeal. Judgment affirmed. 


A 


Hoey v. Hews. 
Decision in Garrettson v. His Creditors, 1 Rob. 445, as to the privilege of a lessor, affirmed. 


oo from the Third District Court of New Orleans, Kennedy, J. 

Livingston. for the plaintiff. No counsel appeared for the appellant. The 
judgment of the court was pronounced by 

Suet, J. The appellant has not presented any argument in support of 
his appeal. The cause has been submitted upon the ex parte argument of the 
plaintiff. The nature of the landlord's rights and privileges were considered in 
Garretison v. His Creditors, 1 Rob. 445. The principles there announced, and 
the articles of the Code there cited appears to us to sustain the judgment of 
the court below. Judgment ofirmed, 
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Succession OF Fisk. 


Where a testator leaves two wills, provisions in the first contrary to or incompatible with 
those of the last are considered as having been revoked, and for the purpose of ascertaining 
any suchchange of intention, the two wills are to be considered as distinct and as executed 


at different dates ; but the other dispositions must be considered as forming parts of one 
will. 


Art. 1679 of the Code, which provides that “a testamentary executor to whom the testator 
has bequeathed any legacies, orother gifts by his will, shall not be entitled to any commission 
unless the testator has formally expressed the intention that he should have the legacies 
over and above the commissions,” applies where the legacy was made by one will and the 
appointment of the executor by another, as well as to those cases in which the legacy and 
appointment were by the sanie testament. 

One to whom a testator bequeaths the residue of his estate after the payment of a particular 
legacy, is entitled, as universal legatee, tothe possession of the estate of the deceased, 
where there are no heirs to whom any portion of the testator's property is reserved by law. 
c. C. 1600, 1602. The only condition which the executor, from whom the seizin is claimed, 
canimpose on the heir is, that the latter shall advance a sum sufficient to pay the moveable 
legacies. Creditors may claim security for their demands from the heir, previously to his 
taking possession (stat. 25 March, 1828, s. 15) ; bat the executor cannot requite that such 
security be given. 


PPEAL from the Second District Court, of New Orleans, Canon, J. 
Prentiss and Finney, for the appellants. Micou, for the executor, Watt. 
The judgment of the court was pronounced by 

Kine, J. Abijah Fisk left two wills. In the first he named Charles Watts 
and S. W. Fiskas his executors, and made a bequest to Charles Watts of $5000. 
In the second, Charles Watts and Alvarez Fisk were named as the joint and 
several executors, and Alvarez Fisk was constituted his residuary legatee. 
After several years of administration Alvarez Fisk instituted the present pro- 
ceeding to be put in possession of the whole estate of the deceased, as insti- 
tuted heir and universal legatee, and to that end called on his co-executor to 
present an account of his administration. In compliance with this demand the co- 
executor, Waits, presented an account, exhibiting the entire assets and debts of 
the succession, and accompanied it with an answer, in which he avers that the 
succession has not been fully administered, and that large debts still remain 
unpaid, all of which are enumerated. He further denies that Alvarez Fisk is 
entitled to be put in possession as heir or legatee, until he shall have paid the 
debts of the deceased. 

Among the debts stated in the account to be due are the following, viz: Ist. 
$10,000 to C. Watts, being the amount of his commissions as executor. 2d. 
$5000 to C. Watts, the amount of a legacy by the will. 3d. $242 76 commis- 
sions of executor upon the revenues derived from the property of the succes- 
sion since the death of the testator. 4th. $100,000 due to the minor children 
of Sereno Fisk, in reference to which he asks the interposition of thecourt for 
the protection of the minors, and the security of their demand before giving 
possession to the plaintiff, . 

These items of the account were opposed by A. Fisk. The oppositions to 
the three first were sustained, onthe ground that, the executor, Watis, as a 
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$5000, which he admitted that he had received, was a discharge of the legacy. 
The opposition to the fourth was overruled, and A. Fisk was required to give 
security for the debt due to the children of Sereno Fisk, before entering into 
possession as heir. From this judgment he has appealed. 

The appellee asks that the judgment be amended, by allowing him both his 
commissions and his legacy under the will. He contends that the article of our 
Code which excludes executors, who are legatees, from receiving commissions, 
applies only to executors appoiated by the particular will in which the legacy is 
given; that the appointment of executors in the second will of Abijah Fisk, 
revoked the appointment in the first ; and that the.claims for commissions and 
for the legacy rest upon different and distinct wills, in consequence of which 
there is no legal incompatibility in the demands. He further contends that he 
has the right to relinquish the legacy and take the commissions, if he be not 
legally entitled to both. 

It is true that when the testator leaves two wills, the clauses of the first which 
are contrary to or incompatible with those of the last, are considered as having 
been revoked ; and, for the purpose of ascertaining any such changes of inten- 
tion, the two are to be considered as distinct, and as having been executed at 
different dates. But when the intentions of the testator have been ascertained 
by setting aside these clauses, which, under the application of this rule are to be 
annulled, the remaing dispositions are to be considered as forming parts of one 
will, which it becomes the duty of the executors to execute as such. But if 
this position admit of doubt, and the wills are to be considered as separate and 
distinct, we still'think that, under the dispositions of the Code, the executor’s 
demand cannot be sustained. 

The 1679th article of the Code is as follows: ‘*‘ The testamentary executors, 
to whom the testator has bequeathed any legacies or other gifts by his will, shall 
not be entitled to any commission, unless the testator has formally expressed the 
intention that they should have the legacies over and above their commissions.” 
This article cannot be considered as applying exclusively to the case of a single 
will, in which both the legacy and the executorship are given. Such an inter- 
pretation appears to us to conflict with its plain and obvious intendment. The 
language of thearticle is general, including within its terms all executors,whether 
they be legatees under one and the same will, or under different wills. Any 
legacy, in the words of the law, given by the testator to his executor, will exclude - . 
the latter from commissions, unless a contrary intention be expressed. 

Executors are regarded strictly as mandatories, and, in the absence of express 
legislation, would be entitled to no remuneration for their services. Merlin, Rep. 
verbo Executeur testamentaire, § 2. Toullier, vol. 5, nos. 600, 602. The 
french Code makes no provision for the compensation of executors; consequently, 
under that system, the duties of the trust are gratuitously performed, unless 
the testator otherwise direct. Our law, differing from the french in this respect, 
has fixed the compensation of executors only in the event of the testator’s 
silence. The testator must be presumed to know the law, and to be aware of 
this rule. If he make a bequest to his executor, this must be considered in law 
equivalent to a declaration of his intention that the legacy shall stand in lieu of 
commissions. It is the compensation which he fixes for the services to be ren- 
dered by his executor, which can neither be increased nor diminished. The 
executor is not compelled to accept the trust ; but, if he act, no option is left to 
hit ; he can receive no other compensation than that fixed by the testator him- 
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self. No intention having been declared by the testator that the legacy should Seconsnen 


be exclusive of commissions, the district judge did not, in our opinion, err, in 
rejecting the claim, and in holding that the sum of $5000, received by the de- 
fendant, was a payment of the legacy. 

The next question presented, relates to the right of Alvarez Fisk to be placed 
in possession without furnishing security, while debts of the deceased remain 
unpaid. It is denied that he isthe instituted heir or universal legatee of the 
deceased. He is, however, as we have seen, the residuary legatee. It is not 
necessary to determine whether any difference exists between the rights of 
universal and residuary legatees. Those differences can have no application to 
a contes* like the present, relating exclusively to the right of possession. Toul- 
lier, vol. 5, no. 506: states, that the right of the legatee to the universality of the 
testator’s effects, gives to the bequest the character of a universal legacy. The 
same author says, if the testator first give a particular legacy, and then bequeath 
the surplus or residue of his estate to another, the latter will be an universal 
legacy. Vol. 5, no. 513. This is what occurred in the will now under consi- 
deration. The terms, toa certuin extent at least, are convertible. See alse 
12 Rob. 66. 

As universal legatee the piaintiff is entitled te the possession of the estate of 
the deceased, there being no heirs to whom a proportion of the testator’s property 
is reserved by law. C. C. arts. 1600, 1602. The only condition which the 
executor, from whom the seizin is claimed, can impose on the heir is, that the 
latter shall advance a sum sufficient to pay the moveable legacies, and none such 
appear in the present instance to remain unpaid. Creditors, it is true, may 
claim security for their demands from the heir, previous to his taking possession; 
but none have appeared and insisted on the right. Acts of 1828, p. 156, § 15. 

The children of Sereno Fisk are not the legatees of Abijah Fisk, but merely 
the creditors of his succession. It is assumed in the arguments submitted that 
they are legally represented, yet they have not intervened in this litigation, nor 
asked security from the plaintiff. No authority is conferred on the executor to 
claim a complete administration before surrendering possession to the heir or 
legatee, nor to interfere in behalf of the creditors. — 

A case has not, in our opinion, been presented, which authorizes the court te 
interfere, ex officio, for the protection of these creditors, particularly as no ques- 
tion has been raised as to the solvency of the plaintiff, and no fact disclosed 
which justifies the conclusion that the debt would be unsafe in his hands without 
security. It is rathertobe presumed that the creditors confide in the ability and 
disposition of the plaintiff to pay the debts of the succession, and for that reason 
have abstained from asking security. 

The district judge directed the creditors of the succession to be paid in ac- 
cordance with the account presented, as amended by his decree. This order 
was, ip our opinion, not authorized by the nature of the proceeding, which had 
not for its object the settlement and liquidation of the affairs of the succession. 
Two of the creditors appear to have become parties without objection, and no 
opposition is made to the affirmance of the judgment, as far as relates to them. 
As regards the remaining creditors, who were not parties to the litigation, we 
think the judgment was erroneous. 

It is, therefore, ordered that the judgment of the court below be affirmed, so 
far as it rejects the claim of the defendant, Charles Watts, for commissions, and 
decrees the sum of $5000 received by him to be a discharge of the legacy, and 
80 far as relates to the oppositions of the Commercial Bank, and the mayor, 


Fisk. 
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to this proceeding. In other respects the judgment is reversed; and it is 
ordered that the plaintiff, Alvarez Fisk, as universal legatee of Abijah Fisk 
deceased, be put in possession of the succession of the deceased without fur- 
nishing security for the payment of the claims of the children of Sereno Fisk. 
or other creditors; the succession of Abijah Fisk to pay the costs of both courts. 





Brapitey v. THe NasHuvitLteE InsurANcE CoMPaANy. 


Where a vessel insured “ at and from N. to H.., from thence to B. and back to N.” is lost 
while in the port of H., the loss is covered by the policy. The insurance is the same as if 
the policy had been “ at and from N. to B. with liberty to stop at the intermediate port H. 
The words “ thence’ and “from” when applied to intermediate ports have not the same 
exclusive sense as when used with regard to the commencement of a voyage ; they are 
merely descriptive of the course of the voyage. Under policies “from” a port, instead of 
« atand from,” the risk attaches only from the time of sailing; but though “at” is used 
when it is intended to include the insurance in port at the commencement of the voyage, 
it is not usual to insert it in relation to intermediate ports, to cover the risk while there. 

Where an insurance company was bound in good faith to furnish a policy in the usual form 
and with the usual clauses, they will not be allowed to release themselves from any liabili- 
ty to the insured from their neglect to do so. 

In the construction of policies of insurance the intent is to be regarded, rather than the 
grammatical construction. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 


Lockett and Goold, for the plaintiff, cited 1 Duer on Ins. p. 160-1. Palmer 
v. Warren Insurance Company ,1 Story, 368. Dowv. Hope Insurance Compa- 
ny, 1 Hall S.C. R. 174. Yeatonv. Fry, 5 Cranch, 342. 1 Burr. 348. 10 
John. 120. Patrick v. Com. Ins. Co. 11 Johns., 9. Sea Ins. Co. v. Gavin, 2 
Dow and Clarke, 129. Bell v. Marine Ins. Co., 5 Serg. & Rawle, 122. Mer- 
chants’ Ins. Co. v. Clapp, 11 Pick. 64. 2 DueronIns. 706. Palmer v. 
Flemming, 9 Bing. 460. Mount v. Larkin, 8 Bing. 108. Palmer v. Marshall, 
6Ib. 79. Oliver v. Maryland Ins. Co. 7 Cranch, 490. 1 Phill. on Ins. p. 462. 

Bradford, on the same side, 

Hunton, for the appellants, as to the question of deviation cited, Hammond 
v. Reid, 4 R. & A. 72. Williams v. Shee, 3 Camp. 469. 1 Phillips on Ins. 
233, 507, 532. 1 Marshall on In. 185-6. On a careful examination of the | 
policy it will be found that none of the cases cited are in point, for the expres- 
sions and stipulations in this policy differ materially from the expressions in 
those policies describing the voyage, as well as the clause relating to the begin- 
ning, continuance and end of the risk. They differ in these important clauses; 
in some of the cases cited, the several parts are merely mentioned; in the 
others, the words *‘ to” and “thence” are used in reference to the intermediate 
ports, but in no one of them is the word “from” used in reference to the 
intermediate port. In this connexion, the word “from” is pregnant with 
meaning; it suspends or excludes the risk whilst in the port. e terms ‘at 
and from” are most significant terms, whether used with reference to the port 
of departure or an intermediate port. If it were the intention of the parties 
that the vessel should be insured at Havana, it ought to have been in some man- 
ner so expressly declared, or at least that significant preposition from” ought 
not to have been inserted; ‘‘at and from thence” has a meaning and significa- 
tion which differs from the word thence.” I have examined a great number 
of reported cases, and find that generally, though not always, the word “ at” 
is inserted in reference to intermediate ports. It is too significant to be implied 
when it might so easily be expressed; and when it is inserted in reference to 
one of the ports and omitted in reference to the other, the inference is, that it 
was intentiorally omitted. 
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The judgment of the court, which was pronounced on a re-hearing, was  BraDter 
delivered by Nasuvicee In- 

Eustis, C. J. This case was before us at the last June term, and we held sUB48crk Com- 

: : . PANY. 
that the underwriters were not responsible under the policy for the loss for 
which this action was instituted. An application was made for a re-hearing, 
which was granted. The case was not fully argued at the first hearing, and a 
more thorough examination of the subject during the interval has not enabled 
us to concur in the views we first expressed. 

The suit is brought to recover $1,700, the amount of a policy of insurance 
on the schooner Planet, at and from New Orleans to Havana, from thence to 
Burita and back to New Orleans, as is described in the first part of the policy. 
The description of the voyage in the written application for insurance, and in 
another part of the policy, does not materially vary from the first description. 
There was judgment in the court below for the plaintiff, and the defendants 
have appealed. 

The vessel having been lost after her safe arrival in the port of Havana, it is 
contended by the defendants that they are not liable for the loss, inasmuch as, 
while in that port, the vessel was not covered by the insurance,according to the 
terms of the policy. Burita is a small village on the Rio Grande, below Mata- 
moros. The risks to which the vessels were subjected in port were not 
merely the ordinary risks in time of peace. War at the time existed between 
the United States and Mexico, and the vessel was exposed to delay in the port 
of the Havana and to war risks at Burita, which was then occupied by a portion 
of ourforces. No authority having been referred to as to any particular mean- 
ing being given in insurance to the word thence, we took it, as in its ordinary 
sense, to mean from that place—from the Havana; and, under the construc- 
tion attached to the words at and fromin the law of insurance, we thought the 
loss of the vessel in port was not insured against by the description used in the * 
policy. 

It is laid down by writers on insurance that, under policies from a port, in- 
stead of at and from, the risk attaches at the time of the sailing of the vessel, 
that is, at the time of weighing anchor and breaking ground for the voyage with 
all the preparations completely made. The word from, used alone, is held to 
exclude the risks while lying in port before sailing. An examination of the 
cases from which this rule is deduced has satisfied us, that the use of the word 
from in this exclusive sense is confined to the commencement of the voyage 
insured, and that those cases, which depend upon the meaning of the words at, 
atand from, and to, relate to the beginning and end of risks, and are not appli- 
cable, in that exclusive sense, to ports at which the vessel may stop during a 
voyage described in the policy. We find the word thence frequently used in 
reference to the intermediate ports of a voyage, and never recognized by courts 
as a term of exclusion, and we are satisfied that insurance to a port, thence to 
another, and thence to a third, is the same as from the first to the last with 
liberty to stop at the intermediate ports. We have not met with any case in 
which, when applied to an intermediate port, the words thence or from have 
been held to have the same exclusive sense as when used with regard to the 
commencement of a voyage. 

On an insurance at and from New Orleans to the Havana, thence to Burita, 
and back to New Orleans, the word thence is not a term of exclusion or of 
limitation of risks, but descriptive of the course of the voyage ; and although 
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the word at is used to include the insurance in port at the commencement of 
the voyage,yet it is not usual to insert it in relation to intermediate ports of the 
same voyage, nor is it considered necessary in order to cover the risks while 
there; and such we now believe is the general understanding of merchants and 
underwriters. 

The subject is not susceptible of much illustration by way of argument. It 
is supported by concurrent authority. The construction given by courts to 
policies which cover risks in port which are not included by express words, but 
implied by the description of the voyage, appears to us to be conclusive against 
the underwriters in this case. Brownv. Vigne, 12 East. 283. Cockey v. At- 
kinson, 2 Barnwell & A., 460. Ellery v. N. E. Ins. Co., 8 Pickering, 14. 
Beil v. Marine Ins. Co., 8 Sargeant & Rawle, 98. Parsons v. Mass. Ins. Co., 
6 Mass. 179. De Longuemére v. N. Y. F. Ins. Co., 10 Johnson, 120. /’atrick 
v. Con. Ins. Co., 11 Johnsou, 9. 

It is important to add that the construction which we give to the description 
of the risk in this policy, is in conformity with the opinions of Judge Phillips 
of Massachusetts, and Mr. Duer of New York, the distinguished authors of 
the treatises referred to in argument. 

But it is urged that the cases upon which this construction is founded, differ 
from the present, in this: that in all of them there was the clause declaring 
distinctly that the adventure should continue and endure till the arrival of the 
vessel at the last port. That such a clause is usual in all policies in the United 
States, we believe to be the fact; it certainly is in the New Orleans policies. 
It is not easy to perceive how the underwriters can be benefited by the absence 
of this clause, as restricting the insurance to risks at sea, when we consider 
the manner in which this insurance was effected. 

On the application made by the plaintiff's agent for insurance on the hull of 
the schooner Planet from this to Havana, and from thence to Burita, and from 
thence back to New Orleans, for $1,700, we find the rate marked seven per 
cent. A separate policy for this insurance was required by the agent in his 
application. Can it be questioned that, according to the course of business, 
the company was bound in good faith to furnish the party a policy in the usual 
form and with the usual clauses? A large portion of insurance is transacted 
without the policy being looked at by the insured, and we think no court would 
hesitate to reform a policy under such circumstance, and give the insured the 
indemnity for which his premium has been paid. In the present case the de- 
fendants filled up a blank policy on merchandize, thus increasing the difficulties 
with which this most informal of legal instruments is attended. But there hap- 
ens to be in this policy, immediately following the description of the voyage: 
*‘ Beginning the adventure upon said goods and merchandize, from and imme- 
diately following the loading thereof on board the said vessel as aforesaid, and 
so shall continue and endure until the said goods and merchandize shall be safe- 
ly landed as aforesaid.” What, it may be asked, is to continue and endure? 
The adventure. And what is the adventure, but the risk ? 

If this clause mean any thing, it means that the risk shall continue without 
interruption till the end of the voyage. Mutatis mutandis, substituting the 
subject insured—the vessel—for that for which the form was printed, that the 
insurance was to continue up to the terminatien of the voyage seems to be be- 
yond all question. 

The intention of the parties, as collected from the terms employed in the con- 
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tract according to the usage of insurance, was, we think with the district judge 
who decided this cause, to insure the vessel back to New Orleans. The voyage 
was entire, the risk was not interrupted or suspended by any stipulation to that 
effect, the premium was entire, and we think the insurance was uninterrupted 
and entire. Policies of insurance are rarely subjected to any critical construc- 
tion, and the intent is regarded rather than any grammatical accuracy in the 
use of language. Palmer v. Warren Ins. Co., 1 Story’s Rep. 365. 1 Duer 
on Ins. 161. 

Our attention has been called to the point raised in the defence, that the de- 
lay of the Planet in the Havana amounted toa deviation from the voyage. It 
is in evidence that the schooner was detained for a few days for the purpose of 
getting the news from Mexico by the steamer, and that on her arrival the 
schooner was got ready to take in her cargo. Inthe case of Hagedorn v. The 
St. Louis Perpetual Insurance Company, 2 An. p. 1005, we considered this sub- 
ject. We thought that, under the evidence and the state of war which existed 
between this country and Mexico, and considering the condition and situation of 
Burita, which was then under the control of our army on the Rio Grande, the 
delay was ia the furtherance of the object of the voyage, and not such as to 
terminate the insurance. 

The delay, under these circumstances, we do not think constitutes a devia- 
tion, according to the authorities cited by the counsel for the defendant. 

Judgment affirmed. 


SR SS ES SAS WAS EN WE SE SE 


Dorsett et al. ». LamBetuH, Executor. 


A testator directed that a certain sum of money should be invested in stock, and the interest 
paid to a legatee during her life, the amount after her death to revert to his estate. The 
amount was not invested, but one of the executors retained it, and paid the interest to the 
legatee until her death. The residuary legatee bequeated this legacy to plaintiffs, who 
sued the succession of the residuary legatee for the amount of the legacy: Held, that the 
legacy not having been paid to the succession of the residaary legatee, it cannot be made 
liable for the amount ; but that plaintiffs’ remedy is against the party by whom the leg- 
acy was retained, and who still holds it. 


PPEAL from the Court of Probates of New Orleans, Bermudez, J. Upion, 
for the plaintiffs. Moise and Randolph, for the appellant. The judgment 
of the ceurt was pronounced by 

Eustis, C. J. This appeal is taken from a judgment rendered in the late 
court of Probates of New Orleans, against the defendant, as dative executor of 
Phillip Taylor, by which the estate of Phillip Taylor is charged with the pay- 
ment of the amount of a legacy of $5000 in favor of the plaintiffs» The only 
question to be examined is, as to the correctness of this judgment’ It is not 
whether the legacy is due to them, nor who is bound to pay it to them, but 
whether the succession of the deceased, under the administration of the exec- 

utor, is liable for it. | 
The clause in the will of the decased, on which the judgment is based, is in 
these words: “ I desire that the legacy of $5000, left by my late brother A. 
R. Taylor to Miss Ann Lowry, a young lady raised in my father’s family, which 
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is to revert to my brother’s estate after her death, be equally divided between 
the children of my two friends” &c. The legacy of the testator A. R. Taylor 
is to the effect that, an investment of $5000 be made in some safe stock, the - 
interest of which was,to be paid to Miss Lowry during her life time ; and after 
her death, the sum to revert to the testator’s estate, of which Phillip Taylor 
was the residuary Jegatee. 

The investment was not made by the executors of A. R. Taylor, but the 
amount of $5000 was retained by them; and subsequently one of the execu- 
tors, Lambeth, who is also the dative executor of Phillip Taylor, gave a bond, 
with surety to the administrators of his succession in Missouri, to pay the 
amount according to the provisions of the will of Phillip Taylor, in the event 
of the death of Miss Lowry. Miss Lowry having died, and the amount never 
having gone into the estate of Phillip Taylor, it is obvious that the judgment 
against the succession cannot be sustained. The legacy ofPhillip Taylor was 
of the legacy of his brother. That legacy is in the hands of Lambeth; and the 
remedy of the parties must be sought against him, and not against the succes- 
sion of Phillip Taylor. 

This being our view of the case, it is not material to examine the objections 
to the validity of the legacy of A. R. Taylor in favor of Miss Lowry, as involv- 
ing a substitution. 

The judgment appealed from is, therefore, reversed; and the suit of the 
plaintiffs’ dismissed, with costs in both courts. 





Davis v. JANIN et al. 


Where in an action on a note for the price of a slave, defendant alleges that the slave was un. 
sound at the time of the sale, and has since died of the disease with which he was then af- 
fected, the burthen is on defendant to show that he took such care of the slave as a prudent 
father of a family would have done, and thai a physician was employed by him to attend 
to the slave during his sickness. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J, 
Moise and W. M. Randolph, for the appellant. M. Taylor, for the de- 
fendants. The judgment of the court was pronounced by 

Rost, J. This is an action instituted to recover the amount of a note given 
for the price of a slave sold to the defendants. They resist the claim on the 
grounds that, at the time of and before the date of the sale, the slave was ad- 
dicted to running away—that he was unsound, and has died of the diseases 
with which he was then afflicted. This defence prevailed in the court below, 
and the plaintiff has appealed. 

The plaintiff denies the redhibitory vices and maladies alleged ; but avers that 
if they had existed, they could not, under the facts of the case, avail the de- 
fendants: that the said defendants were bound to take such care of the slave, 
which they intended to return, as a prudent father of a family would have taken 
of him; and that they have failed to show that a physician had been called du- _. 
ring his last illness, which endured six weeks. The plaintiff’s counsel has re- 
ferred us to the case of Kiperv. Nuttall, 1 Rob. 46, in which a similar omis- 
sion, on the part of the defendant, was held to be fatal. The defendant's ar- * 
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gument on this branch of the case is that, the allegation that they did not em- 
ploy a physician goes to charge them with a culpable omission or breach of 
duty, and that the plaintiff was bound to prove it, even if the proof had involv- 
ed a negative. They rely, in support of their position, on the case of Hicks v. 
Martin, 9 Martin, 47, and the authorities there cited. 

In the case of Bach v. Barrett, 2 An. p. 955, we thought the burtben of 
proof, in such cases, on the defendant; and nothing has been shown to in- 
duce us to change our opinion. The rule on which Hicks’ case was decided 
has reference tv duties of a different class from those imposed by charity or 
humanity. 

It is ordered that the judgment in this case be reversed; and that there be 
judgment in favor of the plaintiff for the sum of $525, with legal interest from 
the 4th day of February, 1848, till paid, and costs in both courts, including $3 
for costs of protest. 


Armstrone v. SreEBeER, Curator, et al. 


To entitle a surviving wife to claim from the succession of her husband the marital fourth un- 
der art. 2359 of the Civil Code, she must prove that her husband died rich, and that she was 
left by his death in necessitous circumstances. A wife whohad abandoned her husband for 
several years before his death to live in concubinage with another, cannot be said to have 
been left by him in neeessitous circumstances within the meaning of that article. 


PPEAL from the Second District Court of New Orleans, Canon, J. Col- 
lins and Sever, for the appellant. Molloy, Watts and Spring, for the de- 
fendants. The judgment of the court was pronounced by 

Rost, J. The plaintiff claims the marital portion from her husband's suc- 
cession, under art. 2359 of the Civil Code. Her claim is resisted on the follow- 
ing grounds: 1st. That she is not in necessitous circumstances, but has ample 
means of living. 

2d. That she abandoned her husband several years before his death, and has 
been living ever since in open concubinage with other persons. There was 
judgment against her and she has appealed. 

The marital portion was first allowed by the 53d and 117th Novels of Jus- 
tinian, and forms the subject of law 7th, title 13th, of the 6th Partida: * It 
was established, says Gregorio Lopez, in honorem prateriti matrimonii, and in 
order that the widow might bene et honeste vivere.” 

Under the facts disclosed by the record, the present case surely does not 
come within the reason and spirit of the law, nor do we think the letter of it 
more favorable to the plaintiff’s pretensions. Before she ean recover, she must 
show affirmatively that her husband died rich, and that she was left, by his de- 
mise, in necessitous circumstances. The evidence of the first of these facts is 
not satisfactory, and the second is disproved. She had left her husband several 
years before his death, to abandon herself to the life of profligacy congenial to 
her. She did not go near him in his last illness, and suffered him to die, un- 
cared for and alone. Her situation was no more affected by his death than that 
of other abandoned women in this city. He did not, therefore, Jeave her in 
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which she relies, and she has no claim against his succession. 
Judgment affirmed. 





Succession or LINDERMAN. 


The prescription of debts is neither interrupted, nor suspended by the death of the debtor. 
C. C. 3487, 3492. To preserve his rights,-the creditor must cause the succession to be rep- 
resented in time to present his claim: 

Where a debt is extingaished by prescription, a mortgage giveu to secure its payment, be- 
ing a mere accessory, is extinguished with it. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. Se- 
ver, for the appellant. Hiestand, contri. The judgment of the court 
was pronounced by 

Rost, J. This is an opposition to a tableau of distribution filed by the ex- 
ecutrix of Linderman, who died insolvent, on the 20th December, 1844. The 
opposition was filed on the 24th January, 1848, and is based upon a promissory 
note of the deceased, secured by mortgage, bearing date the 26th June, 1841, 
and held by the opponent. The plea of prescription filed by the executrix, 
under art. 3505 of the Civil Code, was sustained in the court below, and the 
opponent appealed. 

There is no error inthe judgment. The prescription of debts is neither in- 
terrupted nor suspended by the death of the debtor. C. C. arts. 3487, 3492. 
Succession of Dubreuil, 12 Rob. 507. The mortgage is a mere accessory to 
the debt, and is extinguished with it. The opponent should have caused the 
succession to be represented in time to file his claim. 


Judgment affirmed. 


SON Re eA 


Tue State v. Hocan etal. 


Where several persons have entered into the same criminal design, the acts or declarations of 
one of them, in-furtherance of the general object, are admissible in evidence against all the 
confederates ; but where an informativn is filed against two persons, who are tried together 
for the same offence, without any evidence to establish a previous combination, the confes- 
sions of one prisoner are inadmissible in evidence against the other; they will not be 
allowed to affect any one but the person who made them. 


_PPEAL from the Third District Court of New Orleans, McHenry, J. 
Elmore, Attorney General, for the State. J. M. Wolfe, for the appellant. 
The judgment of the court was pronounced by 
Kine, J. The defendants were tried together upon a charge of larceny, 
alleged to have been committed by stealing several bank notes. They were both 
convicted, and have appealed. 
Upon the trial a witness on behalf of the State deposed, that he was the 
officer who arrested Chapman: that Chapman inquired what he was arrested 
for, and the witness answered that he was arrested for stealing the hoosier’s 
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money ; and that Chapman replied that, “* Hogan, the other party accused, had 
the money, and gave him $2 out of it.” To this testimony the counsel for the 
accused objected, on the ground that the confessions of an accomplice could not 
be given in evidence against his co-defendant. The objection was overruled, 
and a bill of exceptians taker to the opinion of the judge. 

Where several persons have entered into the samecriminal design, the acts or 
declarations of one of them, in furthersnce of the general object, are admissible 
in evidence against all of the confederates. Starkie on Ev, vol. 2, part 4, p 47. 
1 Greenleaf on Ev. § 233. But neither the bill of exceptions, nor any other 
part of the record, informs us whether such a combination had been previously 
established by the evidence, and we are not to presume that it was. The ques- 
tion is, therefore, nakedly presented, whether the admissions of one prisoner 
are to be received in evidence to affect another, on his trial for the same offence. 
The rule on this subject is clearly and concisely stated in Phillips and Amos on 
Evidence, p. 435. Those authors say: ** Where a confession by one prisoner 
implicates other prisoners by name, the confession must be proved according to 
the manner in which it was made, and the names of the prisoners implicated 
must be mentioned. On such occasions it is the duty of the judge to inform the 
jury that, the confession ought not to affect any one but the person who made 
it.’ The confession of Chapmnn went tothe jury without this caution, which 
Hogan had the right toclaim ; and without the qualification, it was well calcu- 
lated to produce an impression on the minds of the jury unfavorable to that 
prisoner, It is not perceived, however, with what reason Chapman can com- 
plain of the ruling of the district judge. As against himself his confessions 
were clearly admissible in evidence. 

The judgment of the District Court is, therefore, reversed, so far as relates 
to George Hogan, and the cause remanded for a new trial according to law. As 
regards James Chapman, the judgment is affirmed, with costs. 





Tue State v. Ritcuie. 


One accused of crime can plead a former trial in bar of a prosecution for the same offence, only 
when it resulted in a verdict either of acquittal or conviction, under such circumstances 
as would enable him to sustain the plea of auterfoits acquit or auterfoils convict. Where 
a verdict is so imperfect and uncertajn thatno judgment can be rendered on it, the accused 
must be tried again, either upon the same indictment or on a new bill. 


PPEAL from the First Distrit Court of New Orleans, Wolfe, J. Elmore, 
Attorney General, for the State. J. M. Wolfe and R. M. Carler, for the 
appellant. The judgment of the court was pronounced by 
Kine, J. This is the second appeal brought before us by the accused from 
judgments against him after convictions upon the same indictment. Upon the 
first we considered the special verdict of the jury insufficient to sustain a sen. 
tence, and reversed the judgment of the inferior court, and remanded the cause 
fora new trial. Ante p. 511. On the second trial the accused objected to the in- 
troduction of any evidence whatever on the part of the State, on the ground 
that he could not be twice tried for the same offence upon the same indictment. 
The objection was overruled, and a bill of exceptions taken to the opinion of 
the judge. 
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Several errors have been assigned ; but the only ground seriously urged in 
argument is, that presented by the billof exceptions. Wedo not consider the 
question an open one. The accused can only oppose a former trial in bar of a 
prosecution for the same offence, when it has resulted in a verdict either of ac- 
quital or conviction, under such circumstances as would enable him to sustain 
the plea of auterfoits acquit or auterfoits convict. The first verdict was neither 
one of acquital, nor of conviction. We held it to be insufficient to sustain a 
sentence, aud when this occurs the accused must again be put on his trial, as 
though no previous trial had taken place. The effect of the new trial is merely 
to grant a reexamination before another jury. The authority of courts of the 
first instance to grant new trials in criminal cases, and of the appellate court to 
order them, is beyond question. When ordered, the law officer of the State 
may proceed either upon the same indictment, or he may prefer a new bill, 
State v. Brown, 8 Rob. 566, and the authorities there cited. State v, Hornsby, 
Ibid 584. Wharton’s Crim. Law, pp. 618, and 625 to 635. | 

We have examined the remaining grounds stated in the assignment of er- 
rors, as far as the imperfect record brought up by the appellant has enabled us 
to do so, and consider none of them tenable. As they have not been insisted 
upon in argument, we do not consider ourselves called upon to assign our 
reasons at length for overruling them. 

Judgment affirmed: 


Ex parte Busou. . 
Decision in Secession of Macarty, 2 An. 979, affirmed. 


PPLICATION for a mandamus to the judge of the District Court of Ib- 
erville, Burk, J. Duffel, for the applicant. The judgment of the court 
was pronounced by 
Suive.t, J. It is ordered that the application for a mandamus be dismiss- 
od, at the costs of the applicant. See the case of the Succession of Macarty, 
2 An. 979. 


‘Hewirr et al. v. WarERMAN et al. 


One who transfers by delivery, without endorsement, a bill, for a sufficient consideration, 
knowing it to be of no value, where the assignee is not aware of its want of value, will 


be bound to repay the money received, though there was no representation of the solvency 
of the parties. C. C. 2619. 


PPEAL from the Fourth Distriet Court of New Orleans, Strawbridge, J, 
Mott, for the plaintiffs. 


Rawle, for the appellants. In this case, the contract is an exchange. C. C. 
2630. Merchandize and a small sum of money were exchanged for a bill of 
exchange. Inthe case of Shuff v. Cross, merchandize and a small sum of 
money were exchanged for a note. ‘The obligation proved to be of no value, 
and the defendant was sued for the price of the goods sold. The court said 
hat it was an exchange, and that each party is considered as vendor and yen- 
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dee. See also C, C. 2637. ‘ What then are the obligations of him,” says the 
court, ** who disposes of an incorporeal right? Positive law has defined them. 
He who sells a debt or an incorporeal right, warrants its existence at the time 
of the transfer. But he does not warrant the solvency of the debtor, unless he 
has agreed to do so.’’ Code. Pothier, Vente, 560. Dig. 21, 2,74. Nosuch 
agreement is proved here, and the evidence has failed to establish fraud.” 12 
Mart. 89. ‘The contract extends no further than the existence of the debt or 
obligation: * parceque le vendeur céde Ja créance, telle qu'elle est, bonne ou 
mauvaise.”” Rogron. * L’acheteur nc saurait se plaindre de ce que fe débiteur 
n’est pas solvable, &c., de ce que les cautions sont en déconfiture. Le cédant 
a transféré la créance dans letat od elle -était; it ne s’est engagé a rién de 
plus.” Troplong, Vente, no. 934. The law is, that he who transfers an obliga- 
tion or a debt, warrants its existence only. This is settled in every country in 
which either roman or english law is in force, aod in Louisiana it is established 
by legislative enactment and judicial construction. 

** In regard to extrinsic circumstances, forming no part of the sale, but con- 
nected therewith and forming an inducement thereto, or enbancing the value of 
the thing sold, there is no obligation, on the part of the seller or buyer, to dis- 
close his knowledge of them. Thus, a vendee is not bound to disclose the fact 
that the land, which he contracts to buy, contains a mine, although the vendor 
be ignorant of the fact, and although it would greatly enhauce the value of the 
land. So, also, he is not bound to disclose the rise of the market, or any other 
knowledge which he may have from private sources, and unknown to the sel- 
ler.” Story on Contracts, no. 843. ‘* But, at the same time, each party must 
take care not to say or do any thing tending to impose on each other.” Laidlaw v. 
Organ, 2 Wheaton, 178. Misrepresentation or artifice will invalidate a contract, 
but where both parties are in the same relative position, the contract is not 
destroyed by one failing to disclose the knowledge of extrinsic circumstances. 
Pothier, Vente, no. 298. 2 Kent, 491. 


The judgment of the court was pronounced by 

Surpexy, J. The object of this action is to recover from the defendants the 
value of a quantity of bagging, which the plaintiffs sold to the defendants for a 
draft of Rayburn, accepted by Rayburn, Scott & Co. for $1,250, at ninety days, 
and asmall sumincash. The defendants’ counsel treats the contract as one of 
exchange ; and it may be conceded, for the purpose of the present enquiry, 
that it does fall under that class of contracts. With certain exceptivns, not 
relevant to the present controversy, an exchange is subject to the principles 
which control the contract of sale; and each party is considered “ in the double 
light of vendor and vendee.” Civil Code, 2637. 

It appears that Rayburn had bought, in June, 1846, some hardware from the 
defendants, who are hardware dealers, for which he gave his note for $3.050 
52, at fourmonths. He alsoowed them upon an open account. In October, 
1846, being unable to pay the plaintiffs, Rayburn gave them his note for the 
entire indebtedness, $4,182 41. payable one day after date. On the 24th 
October, 1846, Rayburn, at the request of the plaintiffs, and after a conversa- 
tion about bis affairs,gave them acceptances of his own drafts by Rayburn, Scott 
4 Co., of which firm he wasa member. One of them was the draft for $1,250 
ubove mentioned. Rayburn, Scott § Co. suspended payment on the 26th Oc- 
tober, and subsequently proved to be largely insolvent. On the same day on 
which the draft was drawn, the defendants employed a broker to trade it off for 
merchandize. The same broker had been employed by other parties to trade 
off acceptances of the sane house. The broker applied to the plaintifis’ clerk 
to buy bagging for the paper; but Hewitt not being present at the time, he was 
requested to call again. Hewitt appears to have made some enquiries about 
the character of the paper ; and, not learning any thing to the disadvantage of 
the acceptors, made the sale of bagging the next day. It is conceded that the 
bagging was sold at its fiir market value, and that the acceptance was tuken at 
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the usual rate of good unmatured acceptances. All the circumstances of the 
case, which it is not necessary to detail at length, justify the conclusion, which 
must have been adopted by the district judge, that the defendants knew at the 
time that Rayburn, Scott. & Co. were insolvent. No representation of their 
solvency appears to have been made at the time to the plaintiffs by the broker. 
There is no reason to believe that the plaintiffs had any ground for suspicions. 
The embarrassment of Rayburn, Scott § Co, does not appear to have been 
publicly knowa. The district judge gave judgment for the plaintiffs ; and the 
defendants have appealed. ‘ 

The legal eonclusion resulting from the case stated is free from difficulty. In 
the earliest edition we have found of Mr. Chitty’s work on Bills of Exchange, he 
lays down the daw as follows: ‘* When a transfer by delivery, without endorse- 
ment, is made merely by way of sale of the bill, as in the case of a discount, 
or where tl.e assignee expressly agrees to take it in payment, and to run all 
risks, he has in general no right of action whatever against the assignor, in case 
the bil] turns out to be of no value.” ‘But,’ adds that auther, .* there can be 
no doubt that, if a man were to assign a bill for a good consideration, knowing 
it to be of no value, he would, in all cases, be compellable to repay the money 
he had received.” More than thirty years afterwards, he reiterates (with a 
qualification,) the same doctrine : ** There can be no doubt that if a man assign 
a bill for any sufficient consideration, knowing it to be of no value, and the as. 
signee be not aware of the fact, the former would in all cases be compeliable to 
repay the money he bad received.”’ 

Mr. Story recognizes the same doctrine as the commercial law of our own 
country. He who transfersa note by delivery, “‘ warrants that he has no 
knowledge of any facts which prove the instrument, if originally valid, to be 
worthless, either by the failure of the maker, or by its being already paid, or 
otherwise to have become void or defunct ; for any concealment of this nature 
would be a manifest fraud. Thus, for example, if the instrument be a bank 
note, and, at the time of the transfer by delivery, the party knows the bank to 
have become insolvent, and conceals it from the other party, it will be deemed 
a fraud, and the consideration for the transfer may be recovered back.” Story 
on Notes, § 118. See also Camedyev. Allenby, 6 B. & C. 373. 

This doctrine, which rests upon the firm basis of good faith and mercantile 
honor, must be taken as the settled rule of the commercial Jaw. . We are not 
aware that it has been disputed since the time of Lord Kenyon, who observed 
in very strong language, in Fenn v. Harrison (3 Term Rep. 757): “If the 
holder of a bill of exchange sent it into market without endorsing his name up- 
on it, neither morality, nor the laws of this country, would compel him to re- 
fund the money for which he bad sold it, if he did not know at the time that it 
was nota good bill; if he kuew the bill to be bad, it would be like sending 
out a counter into circalation to impose upon the world, instead of the current 
coin.” 

It is not improper to observe that this principle of the commercial law as to 
bills and notes, accords with the doctrine of the civil law, as we find it expound- 
ed by Pothier. In speaking of the obligations which spring from the good faith 
required in the contract of sale of a debt, he observes: ‘ La bonne foi oblige 
le vendeur, dans ce contrat, de méme que dans le contrat de vente des choses 
corporelles, 4 ne rien dissimuler de tout ce qu'il sait, et de ce que l’acheteur 
a interet de savoir, concernant la créance qu’il vend. C’est pourquoi, s’il était 
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justifié que le vendeur d’une créance, lors du contrat, avait connaissance que le 
débiteur était entiérement insolvable; puid, si ce débiteur avait été discuté 
dans tous ses biens meubles et immeubles, et que le créancier eft fait op- 
position et n’eut rien touché; ce créancier, qui, depuis, vendrait sa créance, en 
dissimulant cette insolvabilité, qu’il ne pouvait ignorer, a l’acheteur qui n’en 
aurait pas eu connaissance, pecherait contre la bonne foi qui doit régner dans le 
contrat de vente, et serait obligé, envers l’acheteur, a reprendre la créance, et a 
lui restituer le prix, quoiqu’il n’y eut pas de clause dans le contrat, par laquelle 
il se fut obligé 4 la garantie de fait.” 

To the like effect is our own Code. The seller does not warrant the sol- 
vency of the debtor, unless he has agreed to doso. Art. 2617. Butif it be 
proved that the assignor, who has not warranted the solvency of the debtor, 
knew, or had strong reasons to suspect, that the debtor was insolvent at the 
time of the assignment, the contract may be rescinded, and the assignor com- 
pelled to restore the price. Art. 2619. Judgment affirmed. 
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Notr.—The following cases, decided during the period embraced in this 
volume, presenting only questions of fact, have not been reported. 

At New Orteans: Moreno v. Welman; Cole rv. Poole; Shaffer v. Green ; 
Levy v. Forrest; Martin et al. v. Selleck et al; Brown v. Featherstonh’ et al ; 
Jordy et al. v. Warfield ; Curry etal. v. Freligh; Merle v. Bowman; Montfort 
v. Gontier ; Meyerv. Speyer; McLorinan ». Williams; Yale v. Nolan ; Chanslor 
v. Stetson; Talley v. Blanchard ; Rich v. Valentine ; Julien v. Chevet ; Phillips 
v.Rousseau et al.; Woodruff v. Bailey ; Drummond v. Akin; Guesnard v. Her 
Husband ; Oxley et al. v. Waters et al.; Oakey et al. v. Lewis et al ; Castro v. 
Claiborne et al; Gorman v. Imboden; Taylor v. Fitzpatrick; Davis v. Bondurant; 
Anderson v. Peirce; Owen v. Barker ; Sterry v. Bailey; Brander etal. ». Smith ; 
Perkins v. Coons et al ; Larche v. Hood ; Martin v. Amis et al. ; Copley etal. v. 
Miller; Watt». Dunlap; McCallister v. Gant et al.; Avart v. Newcomb et al ; 
Davidson v. Kinchen ; Stephens vy. Hackett; Same v. Same; Wilkins 0. Parish 
of East Baton Rouge; Union Bank v. Hardesty ; Harrell v. Kneely et al.; Hyland 
v. Lambeth et al. ; Riley v. Wilcox; Gresham v. Fonbené; Conrey et al. v. 
McKee et al; Hebrard v. Curtius et al.; Chiapella v. Lefebvre; Freeport v. 
Lacroix et al; Borgstede et al. v. Mooney; Ganucheau v. Bach; Pennock v. 
Sparrow, Curator; McKinney v. Steamer Yalla Busha; Commercial Bank of 
New Orleans v. Sexé ; Kirwan v. Heath; Tucker v. Agricultural Bank of Mis- 
sissippi ; Commissioners of Merchants’ Bank v. Yorke ; Succession of Church ; 
Hardy v. Zacharie etal; State v. Atchafalaya Railroad and Banking Company; 
Ducongé v. Harker ; Beguet v. Videau; Lee v. Hodge; Le Blanc v. Lallande ; 
Bullard et al. v. Lewis et al; Same v. Same; Powell v. Kellar; Sutton vr. 
Hines ; Davezac v. Paulding; Mitchell et al. v. Mills; Byrne v, Fonbené et 
al.; Forman v. St. John; Frazier et al. v. Denton; Freeman v. His Creditors; 
Burbank et al. v. Lane, Tutor; Hays et al. v. Noonen; Randolph et al. v. 
Tourné; Vitta v. Brehier; Successionof Wurzschmitt ; Davis v. McCargo; 
Succession of Argote y Villalobos; Gridley et al. v. Conner; Pargoud vr. Wea- 
ver et al; Robertson et al. v. Thompson; Peterson et al. v. Hagan et al.; 
Hiestand v. Forsyth. 
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SUPREME COURT OF LOUISIANA, 


Ar Opexousas: Fanning v. McCaskell; Todd v. Saunders, Dartest v. 
Dungan; Walker v. Walker; Kemper v. Merriman; Fagot v. Briant; Brous- 
sard v. Duhon; Segura v. Segura; Deas etal. v. Pritchard et al; Moore v. 
Bowles. 

At Avexanparia: Esté, Executor ». Boyce; Lynch v. Cuny et al.; Same 
v. Same. 

At Monnoe: Copley v. Moore; Copley v. Dosson; Jones v. Holmes; 
Taylor v. Collins; Tutorship of Bonaventure; Copley v. Mullins et al; Atkin- 
son v. Johnson; Floyd v. Gaster; Thompson et al. v. Martin; Gilmer »v. 
Craig; Hailey v. Pitts et al.; Emsweller vr. Holland; Jenkins v. De Graffen- 
reid, Tutrix; Little v. Copley; Dosson v. Ward; Slater et al. v. Ward; 
Hill o. Head ; Thompson v. McFarland ; Cruger, Syndic v, Persons ; Canfield 
v. Brice. 





Tue Cases of Hartson v. Coleman; Murphy v. Wright; Roussel ». 
Wright; Welsh v. Barrow; New Orleans and Carro!lton Railroad Company 
v. Hood et al.; Riddell v. Howard; and Donnell v. McMaster, decided at 
New Orleans, during the period embraced by this volume, are not reported, 
damages having been allowed in each fora frivolous appeal. 


























INDEX. 


ABSENTEE, 


1. No judgment can be rendered against 
an absentee, where no property of his has 
been attached, and he“has not personally 
appeared. The appointment of a curator 
ad hoc cannot give jurisdiction. Augusta 
Insurance Company v. Morton, 417. 

2. A minor, whose father is dead and 
who resides with his mother in another 
State, is properly represented by a curator 
ad hoc, in an action in which it is prayed 
that he may be joined as one of the plain- 
tiffs, when his mother has never been con- 
firmed or sworn as his tutrix, aod he is un- 
represented here or elsewhere by any tutor 
or guardian. C, C.116. Until her confir- 
mation and oath as tutrix, the mother was 
incapable of representing him. C, C. 328. 
Petrie v, Wofford. 562. 


See Apreat, 17. ATTACHMENT, 9. 


ABSENT HEIRS. 


See Successions, 9. 


ACTION. 


Actions do not abate by the death of the 
parties. C.P. 21,361. Hawkins v. Dar- 
test, 547. 


See Hrrotnecary Action. Jupament, 


Ill. Psrrirrory Action. Possrssory 
Action. Sate, 17, 25. 
ADMINISTRATOR. 


See Successions, V. 


AGENT. 
See ManpareE. 


AMENDMENT. 


See AppreaL, 31. PLEADING. 
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AMICABLE DEMAND. 


The failure to make an amicable demand 
is no ground for dismissing the proceedings, 
and no bar to a recovery; and unless the 
want of such demand be pleaded in limine 
litis, proof that it was not made is not re- 
quired. Dubuch v. Wildermuth, 407. 


See Execurory Process, 5. 


ANSWER. 
See Purapine, II. 


APPEAL. 


See Crimmnat Law, 5, 6, 33, 34. 
TORSHIP, 3. 


Tu- 
I. Will lie When. 


1. An appeal must be dismissed where 
the record does not show that the amount 
in dispute exceeds three hundred dollars. 
Spangenberg v. Bigelow, 70. 

2. Where a plaintiff who had appealed 
from a judgment rendered in his favor but 
for a less amountthan he claimed, execut- 
ing a bond with surety for the costs only, 
subsequently causes a fi. fa. to be issued 
against the defendant, it will be considered 
a voluntary execution of the judgment and 
an abandonment of the appeal. C. P. 567. 
Campbell v. Orillion, 115. 

3. An appeal must be dismissed, where 
the judgment from which it was taken was 
not final, nor such a ove as could cause an 
irreparable injury. Bailey v. Sims, 217. 

4. Where after obtaining an order allow- 
ing an appeal, the appellant fails to give 
bond or surety and abandons his appeal, he 
cannot afterwards renew it. C. P. 504. 
Jenkins v. Bonds, 339. 

5. Where a creditor, who had obtained 
judgment against his debtor in an action 
commenced by attachment and in which the 
property was bonded by the latter, after a 
return of a fi. fa. unsatisfied. takes a rule 
| against the surety in the bond to show cause 
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why he should not be condemned to.pay 
the debt, and appeals from a judgment dis- 
missing his rule, his subsequently issuing 
an alias fi. fa. will not be considered a vo- 
Juntary execution of the judgment, autho- 
yizing the dismissal of the appeal. The 
judgment from which the appeal was taken 
is wholly distinct from that rendered in the 
principal cause, and in which the fi. fa. 
was issued. Clements v. Cassily, 358. 

6. Where a judgment has been render- 
ed without citation, the party agrieved is 
not restricted to an action of nullity, but 
may be relieved on appeal. C. P. 608, 
609. First Municipality v. Christ Church, 
453. 

7. Where an injunction, arresting the 
sale of property seized under a fi. fa. is 
dissolved on motion as to a portion of the 
property, but, after a trial on the merits 
subsequently had, is maintained as to the 
remainder, the ereditor will not, by exe- 
euting his fi. fa. against the portion as to 
which the injunction was dissolved, deprive 
himself of the right to appeal from the sub- 
sequent decree perpetuating the injunction 
as to the remaining portion. Mitchell v. 
Lay, 593. 

8. The jurisdiction of the Supreme 
Court as to fines under $300 in amount, 
imposed by municipal corporations, is limit- 
ed to cases in which the constitutionality or 
legality of the fine is contested. Ex parte 

avers, 693. 

9. Where a judgment rendered in favor 
of the defendants, in an action to set aside 
an adjudication made ata sheriff’s sale, and 
dissolving an injunction. restraining the she- 
riff from putting the purchaser in posses- 
sion, is affirmed on appeal; and the purcha- 
ser afterwards, before taking out a writ of 
possession, takes a rule on a third person, 
who is alleged to detain the property un- 
lawfully, to show cause why a writ of pos- 
session should not issue, and the rule is 
made absolute on the failure to answer, the 
defendant in the rule cannot be relieved by 
appealing from a judgment refusing him a 
re-hearing of the rule, which was asked for 
on the ground of the pendency of an action 
between himself and the purchaser for the 
property. There can be no objection to 
the issuing of the writ; but if it be attempt- 
ed to be executed adversely to the right of 
the appellant, he must resort to his remedy 


se in ordinary cases. Jacobs v. Augustin, 
03. 


See Courts, 5. 


Il. Parties. 


10. The rule that all the parties to a| 
judgment from which an appeal is taken 


must be made parties to the appeal, is only 
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deviated from in the case of merely nominal 
parties, who are without interest. Gibson 
v. Selby, 317. 

11. Where, on dissolving an injunction, 
judgment was rendered against the plaintitf 
and his surety in solido for interest and 
damages, and the former appeals, the latter 
must be cited as an appellee, or the appeal 
must be dismissed. e is not a merely no- 
minal party. Jb. 

12. The judgment of a court of the first 
instance, rendered in an action instituted by 
the owner of a building praying for a dis- 
tribution of a balance due by him to the 
builder among the laborers and furnishers of 
materials who had presented him with their 
aceounts under the provision of the stat. of 
18 March, 1844, admitting any claimant to 
a participation in the fund, cannot be ex- 
amined on appeal, where the party dissatis- 
fied has not appealed from the decision. 
Hale v. Wills, 504. 

13. Where a judgment has been render- 
ed against one of two defendants, but in 
favor of the other, and the former appeals, 
but, asking no judgment against his co-de- 
fendant, does net make him a party to the 
appeal, and the plaintiff aequiesces in the 
judgment in favor of the latter by suffering 
it to become final without appealing there- 
from, he cannot have the appeal dismissed 
on the ground that the defendant, in whose 
favor judgment was rendered, was not made 
a party to the appeal Campbell v. Arce- 
nauzr, 558 

14. Where several terms have elapsed 
since the suggestion of plaintiff’s death, 
and the making of an order authorizing the 
revival of the action in the name of her 
heirs, without any appearance by them or 
any one authorized to represent the succes- 
sion, the court will, on motion, order & 
dismissal of the appeal at the next term, 
unless an appearance be entered before that 
time. Martin v. Williams, 582. } 

15. Where a plaintiff, after obtainin 
judgment, causes a fi. fa. to be issued, iat 
propounds interrogatories to a third person 
under the stat. ef 20 March, 1839, and 
obtains a judgment against him, in case of 
an appeal by the defendant from the judg- 
ment against the person interrogated, he 
must be made a party to the appeal, or it 
will be dismissed. Being interested in the 
judgment, it can neither be affirmed nor 
reversed without giving him an opportunity 


of being heard. Copley v. Snow, 623. 


Ill. Bond and Surety. 


16. The surety on an appeal bond will 
not be discharged by the failure of the Su- 
preme Court to affirm for its whole amount, 
a judgment rendered below in favor of the 
The surety is bound for “ what- 


appellee. 
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ever judgment may be rendered against the 
appellant.” C. P. 579, 596. Per Curi- 
am: If any portion of the appellee’s de- 
mand be sustained by a judgment of the 
Supreme Court, the surety remains bound. 
Diamond v. Petit, 37. 

17. Notice of a rule, taken against the 
surety onan appeal bond to show cause why 
he should not be condemned to pay the 
amount for which judgment was rendered 
against his principal, must be served on him, 
if a resident of the State, personally or at 
his domicil; if absent, but represented by 
anattorney in fact, service should be made 
on the attorney in fact, and the record should 
exhibit his authority. In neither case would 
— on a curator ad hoc be sufficient. 

18. Where a suspensive appeal is allow- 
ed to a party, on his giving bond, with sure- 
ty, in a certain amount, and the surety does 
not sign the bond, but writes on the back of 
it: ** I am surety for the appellant for costs 
only on the within appeal bond, but not for 
the principal,” the appeal must be dismiss- 
ed for want of a sufficient bond. Driggs 
v. Ballard, 135. 

19. Where plaintiff enjoins the execu- 
tion of a judgment at the same time that 
he sues to annul it, and, on a judgment 
being rendered dissolving the injunction 
with damages and interest, appeals there- 
from, giving bond with surety to pay such 
judgment as may be rendered on the ap- 
peal, the surety will be bound, in case of 
the judgment being affirmad, only for the 
damages, interest, and costs of the action of 
nullity, and not for the amount of the ori- 
ginal judgment. Greiner v. Prendergast, 
389. 

20. Where on a suspensive appeal taken | 
by the plaintiff from a judgment rendered | 
against him, the condition of the bond was, | 
‘that the appellant shall prosecute his 
appeal, and shall satisfy whatever judgment | 
may be rendered against him, or that the | 
same shall be satisfied out of the proceeds | 
of the sale of his estate, if he be cast on | 
the appeal, otherwise that the sureties shall | 
be liable in his place,” and the judgment on 
appeal merely decrees the appellant to be 
the slave of the appellee and gives the lat- 
ter her costs, the sureties in the appeal 
bond cannot be made liable, in an action on 
the bond, in damages, for any injury sus- 
tained by the master from the loss of the 
services of the slave. The terms of the 
bond do not cover such a loss, and the liabi- 
lity of the surety cannot be extended. In 
such acase the judgment would be satisfied 
by delivering the slave and paying the costs ; 
and the sureties cannot be made liable for 
the non-delivery of the slave, without hav- 





ing previously been put in default. * Cart. ' 


wright v. Mc Millen, 685, 





7 
IV. Citation of Appellee. 


21. An appeal applied for by motion at a 
term succeeding that at which the judg- 
ment was rendered, will not be dismissed on 
the ground that the application should have 
been by petition in the ordinary form, and 
not by motion; but in such a case the ap- 
pellee must be duly cited. Citation is only 
dispensed with when the motion is made at 
the term at which the judgment was ren- 
dered, the. opposite party being, by a fiction 
of law, considered as then incourt. Stats. 
20 March, 1839, 8. 19. 22 March, 1843, s. 
1. St. Avid v. Pichot, 6. 

22. Where an appeal is obtained on mo- 
tion at a term subsequent to that at which 
judgment was rendered, and the appellant 
neglects to direet the clerk to issue a cita- 
tion, and none is issued, the omission must 
be considered as imputable to the appellant 
and not to the clerk, and the former will not 
be entitled, under sec. 19 of the stat. of 20 
— 1839, to time to correct the error. 

23. Where an appellee, by his attorney, 
writes at the foot of a petition for an appeal 
and of the order granting it, the words, 
** Service accepted,” it will include a waiver 
of citation. Hill v. Bowden, 258. 

24. The fact that the appellee himself, as 
a judge, granted the appeal, will not, when 
in the order granting the appeal he express- 
ly declines to waive any of his personal 
rights as a litigant, excuse the omission te 
cite him, Gibson v. Selby, 317. 

25. Where in the petition for an appeal 
there is no prayer for the citation of any 
appellee, the omission to issue citations will 
not be egnsidered as negligence on the part 
of the clerk. 0. 


See AtrTrornery at Law, 4. 


V. Record. 


26. Where further time has been allow- 
ed to an appellant to bring up the transcript, 
but it is nut filed within the time thus al- 
lowed, and no further extension is obtained, 
but the transcript is subsequently filed, the 
appeal must, on motion, be dismissed. C. 
P. 883, 884, 885. Copley v. Routh, 189. 

27. Facts which appear in the record on- 
ly from a statement in the opinion of the 
inferior judge that they were proved, are 
not in evidence. The evidence itself must 
be produced. Lee v. Bennett, 218. 

28. Where the record of appeal is not 
filed within three judicial days after the 
return day, and no extension of time has 
been obtained, the appeal must be dismiss- 
ed, if required by the appellee. C. P. 585, 
590. New Orleans and Carrollion Railroad 
Co. v. Hood, 226. Penney v. Sommerville, 
668. 
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29. Where, through the neglect of an 
attorney, the record of appeal is not fil- 
ed, nor avy application for further time 
made, within three judicial days after the 
return day, the party cannot be relieved. 
The statute of 20 March, 1839, s. 19, was 
intended to relieve appellants, in certain ca- 
ses, from the neglect of persons not in law 
representing them, such as clerks and she- 
riffs; but the fault of the attorney must be 
deemed to be the fault of the client. Du- 
eournau v. Levistones, 245. ‘ 

30. The appeal must be dismissed where 
the certificate of the clerk merely states 
** that the transcript contains a true, perfect, 
and correct transcript of all the records, 
documents, and proceedings had in the 
cause, now on file in the clerk’s office.” 
Carpenter v. Reynolds, 592. 


VI. Answer of Appellee. 


31. Where the answer of an appellee 

raying for anamendment of the judgment 
is not filed until the day fixed for the argu- 
ment of the case, no amendment can be 
made. C. P. 890. Riley v. Harl,.186. 


VII- Motion to Dismiss- 


32. A motion todismiss on the ground of 
informality in the mode of bringing up an 
appeal, must be made within three judicial 
days after the filing of therecord. Hall v. 
Nevill, 326. 


VIII. Judgment on Appeal. 


33. A judgment allowing ten dollars for 
notarial copies offered in evidence, though 
not sustained by proof of the payment of 
so much, will not be reversed merely on that 
account. Aliter, where the attention of 
the lower court was specifically called to 
the charge as an exorbitant one, and it re- 
fused to correct it. Bank of Louisiana v. 
Lawless, 129. 

34. A judgment will not be reversed for 
an error in condemning a party to pay a 
smail portion of the costs, for which be was 
not liable, unless it be shown that the error 
was brought to the notice of the lower court, 
and that it refused to correct it. McMul- 
len v. Jewell, 139. 

35. A case will be remanded for further 
proceedings, where the irregularities in the 
mode of conducting it are such as to render 
it necessary in order to secure the rights of 
the litigants. Erehange Bank v. Yorke, 155. 

36. Where the judgment of the court 
appears to have done justice between the 
parties, any error of the judge as to the le- 
gal principles which he applied to the case 
will be disregarded. Cheevy v. Cummings, 
163. N 
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37. Objections to the forms of proceed- 
ings, made for the first time after appeal, 
will be considered as having been waived, 
where the party by whom they are set up 
can suffer no injury thereby. Brown y, 
Union Insurance Company, 177. 

38. The verdict of a jury on a question 
of fraud will not be set aside but for mani- 
fest error. Slidell v. Rightor, 199. 

39. Though a bill of exceptions have been 
taken to the exclusion of testimony, if the 
testimony be not appended to the bill nor 
brought up with the record, and the bill sets- 
forth no fact sworn to by the witness, nor 
shows in what respect the testimony was 
important. the court, being unable to deter- 
mine if the testimony was material, will not 
remand the cause. C.P.488. Succession 
of Gray, 443. 

40. A case will not be remanded for fur- 
ther proceedings where there is an utter 
absence of legal service of citation. First 
Municipality v. Christ Church, 453. 


ATTACHMENT. 
I. Will lie When. 


1. Defendant consigned tobacco to 
his factors in New Orleans, with directions 
to forward it to G. in Liverpool, and to 
send the bill of lading to M., defendant's 
agent in New York, and draw on M. for the 
expenses and for a certain sum to be placed 
to defendant's credit. A few days after de- 
fendant wrote to G., advising him that he 
had shipped the tobacco to his factors in 
New Orleans, to be reshipped to him, and 
of his having drawn on him, in favor of M., 
for acertain sum. ‘Two days after defend- 
ant wrote, plaintiffs attaohed the tobacco in 
New Orleans. Defendant's draft was for- 
warded to M., and with it a duplicate 
ef the bill of lading under which the 
tobacco was consigned to defendant’s fac- 
tors in New Orleans. The draft was nego- 
tiated by M., and carried to the credit of the 
defendant, in payment of whose drafts 
a portion of the proceeds was disbur- 
sed. ‘The draft was subsequently ac- 
cepted and paid by G. When M. heard of 
the attachment he remitted the balance of 
the proceeds of the draft to G., who inter- 
vened in the action, claiming the portion of 
the bill not covered by the remittance from 
M., with commissons and interest. Plain- 
tiffs appealed from a judgment ordering the 
claim of the intervenor to be paid by pref- 
erence to theif attachment. Held, that no 


possession of the property vested in M. or 
G., by the transmission and receipt of the 
duplicate bill of lading, it having been made 
in favor of the defendant’s factors, neither 
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M. nor G. being named in it; that the ob- 
ject of defendant in transmitting it, was, to 
fortify his representation that he had ship- 
ped to his factors, with orders to reship to 
G.; that, in accepting the draft, G. acted 
on the faith of defendant’s representations 
and promise that the tobacco should go for- 
ward, aud not upon any possession, for there 
was none; that defendant never Jost, in a 
legal sense, his control over the tobacco, 





either as to his creditors or third persons, 
‘the consignees in New Orleans being his) 
agents, and their possession his, they nev- 
er having been the agents of the interve-| 
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rate of interest, vor the time from which it 
ran, are specified, the claim for interest 
may be disregarded in fixing the amount of 
the bond. Planters Bank v. Byrne, 687. 


Ill. Service. 


7. A judgment cannot be attached by a 
seizure in the hands of the clerk of the 
court by which it was rendered, who is 
merely a keeper of its records, having no 
legal possession of, or controlover it. Dal- 
ey v. Cunningham, 55. 

8. Where an attachment has been levied, 








nor; that, at the date of the attachment, | by seizing in the hands of a person alleged 
the intervenor had acquired no constructive | to be the agent of a judgment debtor of de- 
possession nor privilege; and that the to- | fendant, the amount due to the defendant, 
bacco was subject to plaintiffs’ attachment. | Plaintiff must show the existence of the 
Aliter, had the consignees in New Orleans | Judgment attached, the absence of the judg- 
written to G. or M., and advised them of | ment debtor, and the agency of the person 
the receipt of the orders, and of their in- | in whose hands the seizure was made, in 
tention to fulfil them, and the parties had | order to establish legal service of the at- 
acted on such advice, or, perhaps, had the | tachment. Jb. S 

consignees known that the draft on G.had| 9. Where a curator appointed to repre- 
gone forward; for an agent is not chargea- | S¢nt an absentee against whom a suit had 
ble for a breach of orders, if his compliance ; been instituted, excepts to the jurisdiction 
would have been a fraud upon others. Gvod- | of the court on the ground that, no property 
hue v. M’Clarty, 56. of the defendant's had been attached and 

2. Where the owner of property has lost | "0 personal service of process made, the 
his control over it, and cannot change its | petition must be dismissed. Peterson v. 
destination, his creditors eannot attach ; but | 4c Rae, 101. 
whenever the owner can sell and deliver,| 10. Nevotiable notes can be attached on- 
the creditors may seize. Oliver v. Lake, !y by taking actual possession of them, or 
78. by seizing them in the hands of a third per- 

3. An attachment will not lie in an action | sen Who holds them for the use of the de- 
for damages ex deliclo. Greiner v. Pren- fendant in attachment. Erwin v. Commer- 
dergast, 376° Swagar v. Pierce, 435. icial and Railroad Bank, 186. 

4. Merchandize sold on a credit, for the 
price of which the notes of the purchaser | 
had been received, or contracted to be sold | 
for cash, where the price had not been actu- | 
ally paid, while still in the possession of the | : eee! : 
a ag is liable to teal mito for their | P. 264, 265. An attachment is given with 
debts. C.C. 1917. Leev. Bullard, 462. | ©*PFess reference to a future judgment and 

an execution thereon; and the seizure un- 
, . |der the execution relates back to the date 
Il. Order allowing, Affidavit, Bond &§c. | o¢ the attacement, and gives effect to the 

5. An attachment will be set aside where privilege from that time. And where sev- 
there is either no previous order authori- | eral attachménts are levied on the same 
zing it to be issued, or no affidavit of the | property on the same day, though at dif- 
facts necessary to authorize the granting of | ferent times, the order of the seizure de- 
an order, or no bond as required by law. | termines the right of priority. C. P. 723. 
C. C. 239, 243, 245. Erwin v. Commercial | Tufts v. Carradine, 430. 
aud Railroad Bank, 186. | 12. The general rule that the law ad- 

6. An attachment must be dissolved, | mits of no fractions of a day, is subject to 
where a bond has not been given * exceed- | nUMerous exceptions. There are cases in 
ing by one-half the amount which the plain- | Which the law expressly forbids the differ- 
tiff claims,” as required by art. 245 of the | ent hours of the same day from being re- 
Code of Practice. And where the amount | cognized as affecting the rights of parties; 
claimed is a sum, with interest, at a rate | but the prohibition must be confined to the 
named, from a certain date, the amount of |cases enumerated. 0. 
the bond must exceed by one-half the prin- | 
cipal and interest due at the commence | V. Costs 
ment of the action. Where a certain sum | 2 2 
is claimed with interest, but. neither the 13. Where ‘an attachment is set aside, 


IV. Privilege. 
11. An attachment givesa privilege to 
the creditor on the property attached. C. 
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the costs must be paid by the plaintifi. The 
sheriff has no right to retain the property, 
until his costs are paid; and when he re- 
fuses to deliver it to the defendant under 
such a pretext. he will be answerable for 
any injury the latter may sustain thereby. 
Green v. Garcia, 702. 


ATTORNEY AT LAW. 


1. A contract between an attorney and 
client, by which the latter agrees to give to 
the former one-third of the judgment to 
be recovered, is void udder the stat. of 31 
March, 1808, s. 4. Morgan v. Driggs, 
124. 

2. No recovery can be had in an action on 
a contract by which defendant stipulated to 
pay a certain amount for services to be ren- 
dered by an attorney in a suit then about to 
be commenced, where there is no allega- 
tion that the attorney had fulfilled his part of 
the contract. Jb, 

3. An attorney at law, in whose hands a 
note has been placed for collection, has no 
power, by an agreement made out of court, 
to give an extension of time to the princi- 
pal obligor, where the immediate legal con- 
sequence would be, if the act were valid, to 
release the sureties on the note. Roberts 
v. Smith, 205. 

4. Acceptance of service of a petition of 
appeal by an attorney at law will be pre- 
sumed to have been authorized by his client, 
unless the latter, by his éwn affidavit or 
otherwise, shows that the attorney tran- 
scended his authority. Hill v. Bowden, 
258. 

5. Where an attorney presents a claim 
for professional services, and payment is 
refused, he cannot recover a larger amount 
for the same services, unless the first claim 
be shown to have been made inerrror. He 
will be concluded by his first claim. Suc- 
cession of Flower, 292. 

6. Article 71 of the constitution, which 

rohibits any court from making ‘any al- 
wance by way of fee or compensation in 
any suit or proceedings, except for the pay- 
ment of such fees to ministerial officers as 
may be established by law’’,does not effect the 
right of an attorney or counsellor to recover 
the value of his services in an action, or in 
any other legal mode in which the parties 
may present the claim for adjudication. 
Succession of Macarty, 517. 
7. The authority of an attorney of rec- 


ord is presumed. It cannot be impugned by 
a mere suggestion. Campbell v. Arcenauz, 
558. 


8."An attorney at law is authorized to 
receive partial payments on account of any | Stat. of 4 May, 1847. T 
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claim put in his hands for collecton. Pick- 


elt v. Bates, 627. 


See Donations, 24, Payment, 11. Surp- 
pine, 4, Successions, 6, 14. 


BAIL. 
See Craimmnax Law, III. 


BANK. 


1. Under the stat. of Ist April. 1833, in- 
corporating the Citizens’ Bank, that bank 
was authorized to take mortgages to secure 
the repayment of stock-loans made by it. 
Citizens Bank v. Nicolas, 112. Evyssallen- 
nev. Citizens Bank, 663. 

2. The power conferred on the Board of 
Currency, by the stats. of 5 February 1842, 
s. 2, and 14 March, 1842, ss. 15, 27, 28, 29, 
of requiring that the books, papers, and min- 
utes of the proceedings of the board of 
managers and directots appointed to liqui- 
date the affairs of the Citizens Bank 
should be subject to examination by them, 
and of supervising the proseedings of the 
managers and directors, was not repealed 
by the subsequent statutes of 5 April, 1843, 
s. 8, and 6 April, 1847. Board of Curren- 
cy v. Citizens Bank, 346. 

3. Article 144 of the new constitution 
which provides that no office shall be super- 
seded by the taking effect of the constitu- 
tion, but that the laws relative to the duties 
of the several officers shall remain in fuli 
force though contrary to the new constitu- 
tion, and the duties thereof shall be per- 
formed by the respective officers accord ing 
to the existing laws, until the organization 
of the government under the new constitu- 
tion, and the entering into office of the new 
officers to be appoiuted under said govern- 
ment, authorized the secretary of state and 
treasurer to continue to discharge the duties 
of members of the Board of Currency af- 
ter the taking effect of the new constitution, 
though membership of the board was a civ- 
il office of emolument distinct from that of 
secretary of state or treasurer, and invul- 
ved the exercise by them, at the same time, 
of two civil offices of emolument contrary 
to article 126 of the new constitution. 
Board of Currency v. Citizens Bank—Re- 
hearing, 350. 

4. Under the stat. of 6 April, 1843, sec. 
2, the commissioners for the liquidation of 
banks were entitled to compensation at the 
rate fixed by that section, until supersed by 
the appointment of a liquidator under the 

he salaries allow- 
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ed by the stat. of 1843, were not limited to | 
the period of four years, mentioned in sec- | 
tion 25 of the stat. of 14 March, 1842. 
Matter of the Merchants Bank, 382. 


Corporations, | to 4. 


BANKRUPT. 


1. A bankrupt discharged from his debts 
unber the act of Congress of 19 August, 
1841, is still bound in foro conscientie, and 
this obligation is a sufficient consideration for 
a new promise. C. C. 1752. But there 
can be no legal obligation to pay such debts 
without a new agreement, which may be 
verbal, or be proved by presumptions where 
the known fact on which the presumption 
rests draws after it the unknown fact as an 
almost necessary consequence. C.C.1810, 
2267. The presumption must be precise, 
and inapplicable to other circumstances than 
those intended to be established. Bach v. 
Cohn, 101. 

2. Where defendant sets up a discharge 
under the bankrupt law of the United States 
of 19 August, 1841, and plaintiff alleges in 
an amended petition that the discharge was 
obtained by fraud, but without sufficient 
specification, he may afterwards. in vacation, 
and without any order from the judge at 
chambers, file with the clerk a notice to the 
defendant specifying the acts of fraud in- 
teuded to be proved; and a copy of this no- 
tice, if served on defendant in time, will 
suffice ; the act of Congress of 1841, which 
controls this subject, requiring only, “ prior 
reasonable notice, specifying the fraud or 
concealment.” It is not necessary that the 
specification should have formed part of an 
amended answer. Drake v. Jones, 638. 





SeeInsunction,6. Law,1. PLeapINe, 2,13. | 


| 
BILLS OF EXCHANGE AND PROM.- | 
ISSORY NOTES. 


See Prescription, 14, 20, 26. | 


I. Title to, and Transfer- | 


fact or in legal presumption. 


holder on enquiry. State Bank v. Naviga- 
tion Company, 294. 

3. Where an endorsement is by an agent, 
or person not acting in his own right, and 
there is a direct reference in the body of 
the instrument to the procuration or author- 
ity under which the endorsement is made, 
one who holds the instrument by virtue of 
the endorsement is charged with notice of 
the power under which it is made. So in 
an action against a municipal corporation on 
an instrument endorsed by the corporation, 
in the body of which were these words: 
‘**In conformity with the resolutions of the 
council of said municipality, bearing date 
the 29th July and 5th August last,” the hold- 
er will be held to have had notice of the 
resolutions, and his right to recover will de- 
pend on their validity, and on that of the 
acts done under them. Jb. 

4, Where a check on a banker is receiv- 
ed in payment during banking hours of the 
day on which it was drawn, in the usual 
course of business, and under circumstan- 
ces not calculated to excite suspicion, and no 
negligence is shown from which bad faith 
can be inferred, the holder may recover the 
amount against the drawer, though the 
check was lost by, or stolen from, the real 
owner. Marsh v. Small, 402. 


See Quasi-Contracts, 4. 


II. Rights and Obligations of Parties. 


5. Where one of the makers of a joint 
note, subsequently assumes the payment of 
the whole amount, the holder will be enti- 
tled to the benefit of the assumption. C. 
C. 1884, 1896. C. P.35. In sucha case 
it will be unnecessary to join his co-obligor 
in theaction. Bank of Louisiana v. Law- 
less, 129. 

6. The holder of a bill is allowed to 
profit by an accidental payment, though the 
drawer’s name be forged, when there has 
been an interval between payment and no- 
tice to him of the forgery, and his situation 
has been altered to his prejudice, either in 
The rule that 
payment by the drawee admits the genuine- 
ness of the drawer’s signature, and that the 


1. Where a promissory note is lost by a former is thereby legally estopped from dis- 
special endorsee, payment of its amount toa | putiag it, is only true in this qualified sense. 
third person who had acquired no lawful ti- | McCall v. Corning, 409. 


tle to it, will be no defence to an action by | 
the true owner. Hebert v. Woods, 254. 
2. Express notice is not necessary to 


| of the payee’s signature. 


7. Acceptance of a bill is not an admission 
Ib. 
8. The holder of a bill, upon which the 





charge the holder with what the law con- | payee’s endorsement is forged, cannot reco- 
siders to be notice of any defect or infirmity | ver from the acceptor, whose engagement is 
in a note or bill, so as to let in a defence | to pay according to the tenor of the bill, 
against a holder for value ; it is sufficient, if | that is, to the payee himself, or his genuine 
the attending circumstances are of such aj order. Jb. 

positive and pointed character as to cast a} 9. A bond fide holder of a bill, of which 
shade on the transaction, and to put the the payce was a fictitious person, ignorant of 
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the fact, may recover against an acceptor | bill at once, without taking advantage cf this 
who knew that the payee was a fictitious delay, is not of itself evidence of negligence 
person; but an acceptance without know-, or incautiousness, in not inquiring as te the 
ledge by the acceptor of the fictitious char- title of theholder. Wilcox v. Beal, 404. 
acter of the payee, iscompletely void. Jb. | 15. The drawee, with whom a bill has 
10. Where the holder of a bill endorses, | been left for acceptance, holds it as a depo- 
and presents it for payment to the acceptors, , sit; and the retaining of the bill in violation 
he must be considered as representing, if| of the deposit is a species of theft. The 
not as warranting, to the acceptors, the gen- | fact that the owners of the bill were indeb- 
uineness of the endorsement of the payee, ted to the drawee for more than ils amount, 
and where the payee’s endorsement proves gives the latter no semblance of a right to 
to have been forged, the acceptors, who have retain it. No compensation takes place under 
paid upon a false representation, however | such circumstances. C.C. 2207. Per Cu- 
innocent, may recover the amount from the riam: A party will never be permitted to 
holder ; and the holder will have the same take advantage of his own wrong, nor to put 
remedy against his prionendorser, that the | his adversary in a worse position by a gross 
acceptors have against him. Jb. | dereliction of duty on his part. Forsyth v. 
11. Where a bill, on which the names of | Martin, 514. 
the drawer and payee are proved to be for-| 
ged, is accepted and paid through error, to [V, Presentment for Payment, Protest 
an endorsee who acted as agent of a — and Notice. 
endorser, but whose agency was not dis- 
closed at the time, oo no ion of the bill | 16. bce wen they pay = at a bank, 
having been paid by the first endorser to the | proof that no funds had been placed there 
forge and ie sown tat the nonptory, 00, ne, ey ay mataray or snc 
,com-| . ~ 
pessoa fact gag gg de- omission to apply there for payment. Bent 


|v. Lowe, 88. 
manded the return of the money, before the | 17. Where the record of the certificate 


po mg joe Fg Sp eet ~ |of notice to an endorser of the protest of a 
holder, and of the principal is admitted, the | aw on pn mer a the pre- 
acceptors will be entitled to recover bak the | erent “ “ ned i - _— ws wet ap 
amount so paid inerror. C. C. 2279, 2280, | Pear taat they signe it, the record not being 
2941, 2283. Jb in conformity to the statutes of 14 February, 

: adits 1821, s. 1, and 13 March, 1827, s. 1, the 


certificate will not be proof of notice, and a 

. : m , ertified copy of it should not be admitted in 

require the previous discussion of the pro- | °°'™ , Pant 

ean of the satay Thompson v. Kelso, | wens. Davisv. Bourgest, 121. 

577 18. Where a note is payable at a particu- 
13. Where a note was made by an indivi- | lar counting-house, notice of non-paymont to 


vidual, and endorsed by several persons for | periphery ad Bank of Loui- 
his accommodation, to enable the maker and | 19. Where s note payable at a benk is 


the plaintiff to carry on a partnership, and | held b : 

; : y the bank itself, presentment for pay- 
was delivered by the maker to his partner | ment to the bank by the notary employed 2 
during the existence of the partnership, the | protest it, would be a vain formality. Bar- 
endorsers must be considered us mere sure-| 9. v. Thibodaur, 131. 

ties, whose obligations are limited by that of| 99 The drawer of a bill is not entitled to 


their principal, the maker; and, to enable | 
"+ : |notice of non-payment by the acceptors 
the plaintiff to recover against one of the where the acceptance was for his accommo- 


endorsers, a settlement of the partnership dation, and he had undertaken to send funds 
oy have been made. Johnson v. Downs, | to them with which to pay it, and failed to 


idoso. (rillespiev. Cammack, 248. 
21. Where it is shown that there were 
Ill. Presentment for Acceptance. | two post-offices, one about three-and-a-half 
|or four miles from the residence of the en- 
14. The object of the rule under which, | dorser of a note but on the opposite side of 
in every instance of presentment of a bill a wide and rapid river, and the other about 
for acceptance, the drawee is entitled, if he | six miles from his residence, butonthe same 
require it, to twenty-four hours to consider | side of the river, and it is not proved that he 
whether he will accept, is not to enable him | received his letters from either exclusively 


12. An accommodation endorser of a pro- 
missory note has no right, on being sued, to 





to inquire as to the holder's title, but to ascer. | or uniformly, notice of protest sent my mail 
tain whether he have effects of the drawer, | directed to the latter will be good. Per 
or the prospect of them, or other reasons fur Curiam: The plaintiffs may have fairly 
honoring the bill; and the acceptance of a considered the latter as the most convenient, 
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and practically the nearest to the endorser's 
residence. Bank of Louisiana v. Carl, 
272. 

~ 22. In the absence of evidence to justify 
it, the address of a notice of protest, gene- 
rally, to the parish ofthe endorser’s domicil, 
is not sufficient. Jb. 

23. The stat. of 13 March, 1827, was in- 
tended to provide a convenient and perma- 
nent mode of proof of notice of protest: but 
not to change the rules of commercial law on 
the subject of notice. Jb. 

24. It is not essential to the legality of a 
notice of protest that it should be addressed 
to the post-office at which the party was in 
the habit of receiving his letters, co nomine. 
If it be so addressed that, in the ordinary 
course of transportation by mail, it would go 
to, and be retained at, that office, itis suffi- 
cient. Ledour v. Morgan, 344. 

25. Where a notice of protest is address- 
ed according to information derived trom the 
city factor of the party notified, due diligence 
will be considered to have been used to as- 
certain the proper address. Jb, 344. 

26. Reasonable diligence to ascertain the 
residence of an endorser of a bill or note, is 
all that is necessary to excuse a failure to 
address the notice to the proper office; it is 
not required that the diligence should be 
successful. Canal Bankv. Morgan. 356. 

27. Sec. 3, of the stat. of 13 March, 1827, 
does not make it necessary that notice of 
protest should be addressed to the place 
where the note or bill was drawn, when the 
information obtained by the notary as to the 
residence of the endorser was of a charac- 
ter to create a reasonable belief of its cor- 
rectness. Ib. 

28. Though a bill was accepted for the 
accommodation of the drawer, yet if he 
have funds in the hands of the acceptor at 
maturity, though insufficient to pay the 
whole amount of the bill, he is entitled to 
notice of dishonor. It is not enough to 
relieve the holder from the necessity of 
giving notice, that the acceptance was for the 
accommodation of the drawer; there must 
be something equivalent to an express agree- 
ment to waive notice. Lacoste v. Harper, 
385. 

29. The stat. of 14 March, 1844, autho- 
rizes notaries in the city of New Orleans to 
employ deputies to make presentments, and 
deumands of payment, of bills and notes. The 
words of the statute—* in the nraking of pro- 
tests,” must be understood in an enlarged 
and popular sense, as comprehending what- 
ever is necessary to the validity of a protest. 
Citizens’ Bank v. Bry, 630. 

30. Where a deputy, appointed by a no- 
tary in the city of New Orleans. under the 
stat. of 14 March, 1844, makes demand of 
payment of a bill or note, it is not necessary 
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that the deputy should certify the official act. 


The notary may certify the acts of his de- 
puty. as well ashisown. Ib, 


V. Release of Parties. 


31. Where an accommodation enderser of 
a note joins in an act executed by the maker 
and holder, before the maturity of the note, 
by which certain securities are given for its 
pay ment,and the time of pnymentis deferred, 
declaring that he agrees to the arrangement, 
and holds himself Jiable for the final pay- 
ment of the note ‘as endorser or security” 
notwithstanding the postponement, and it 
does not appear from the terms of the agree- 
ment that any change was to be made in the 
obligations of thedebtors adversely tothe 
creditor, the use of the words “ endorser or 
security”’ will notbe considered as releasing 
the re Sm from the obligations of his en- 
dorsement, and binding him merely as a 
surety. As to the maker, he was merely as 
a surety, and the words must be considered 
as used in reference tohim. ©. C. 3008. 
Thompson v. Kelso, 577. 


VI. Damages. 


32. Where, at the date of a bill, a statute 
was in force allowing damages at ten per cept 
in case of protest. the right to damages at 
that rate ntust be considered as part of the 
contract. A subsequent statute reducing the 
rate, though in force at the time of suit, 
cannot affect the right of the creditor to 
damages at the rate fixed by the statute in 
force at the dute of the contract. Gillespie 
v. Cammack, 248. 


VII. Evidence. 


33. It is ummecessary to prove the en- 
dorsement of plaintiff’s immediate endorser, 
when that of the payee is in blank. Bank 
of Louisiana v. Lawless, 129. 

34. Where plaintiffs sue.on a note paya- 
ble to their order, expressed on its face to 
be for value received, claiming the privilege 
of vendors, and asking for a sequestration on 
the allegation that the note was given for 
merchandize sold to defendants, it is unne- 
cessary to prove the consideration te entitle 
plaintiffs to a judgment on the note. The 
allegation is only material so far as the right 
to a sequestration, and judgment for a privi- 
lege. isinvolved. North v. Trozxler, 136. 

35. Where a person endorsed negotiable 
paper of ashort date in the county of his 
late domicil, which the holder had reason to 
believe was still his domicil, and on being 
sued as endorser resists thé action on the 
ground that his domicil was in another State 
and that notice of protest should have been 
sent to him there, he will be required to es- 
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the fact, may recover against an acceptor 
who knew that the payee was a fictitious 
person; but an acceptance without know- 
ledge by the acceptor of the fictitious char- 
acter of the payee, is completely void. 1b. 
10. Where the holder of a bill endorses, 
and presents it for payment to the acceptors, 
he must be considered as representing, if 


not as warranting, to the acceptors, the gen- 


uineness of the endorsement of the payee, 
and where the payee’s endorsement proves 


to have been forged, the acceptors, who have | 
id upon a false representation, however 
innocent, may recover the amount from the 
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| bill at once, without taking advantage cf this 
delay, is not of itself evidence of negligence 
_or incautiousness, in not inquiring as te the 
title of the holder. Wilcox v. Beal, 404. 
15. The drawee, with whom a bill has 
| been left for acceptance, holds it as a depo- 
| sit; and the retaining of the bill in violation 
|of the deposit is a species of theft. The 
fact that the owners of the bill were indeb- 
ted to the drawee for more than its amount, 
gives the latter no semblance of a right to 
retain it. No compensation takes place under 
such circumstances. C.C. 2207. Per Cu- 
riam: A party will never be permitted to 


holder ; and the holder will have the same | take advantage of his own wrong, nor to put 

remedy against his prionendorser, that the | his adversary in a worse position by a gross 

acceptors have against him. Jb. | dereliction of duty on his part. Forsyth v. 
11. Where a bill, on which the names of Martin, 514. 

the drawer and payee are proved to be for- | 

ged, is accepted and paid through error, to|[V, Presentment for Payment, Protest 





an endorsee who acted as agent of a prior 
endorser, but whose agency was not dis- 
closed at the time, the amount of the bill 
having been paid by the first endorser to the 
forger; and it is shown that the acceptors, 
as soon as they ascertained the forgery, com- 
municated the fact to the holder, and de- 
manded the return of the money, before the 
latter had paid it over, which was refused, 
and the good faith of the acceptors, the 
holder, and of the principal is admitted, the 
acceptors will be entitled to recover back the 
amount so paid inerror. C. C. 2279, 2280, 
2231, 2283. Jb. 

12, An accommodation endorser of a pro- 
missory note has no right, on being sued, to 
require the previous discussion of the pro- 
perty of the drawer. Thompson v. Kelso, 
577. 

13. Where a note was made by an indivi- 
vidual, and endorsed by several persons for 
his accommodation, to enable the maker and 
the plaintiff to carry on a partnership, and 


was delivered by the maker to his partner | 


during the existence of the partnership, the 
endorsers must be considered us mere sure- 
ties, whose obligations are limited by that of 
their principal, the maker; and, to enable 
the plaintiff to recover against one of the 
endorsers, a settlement of the partnership 
oy have been made. Johnson v. Downs, 
90. 


Ill. Presentment for Acceptance. 
14. The object of the rule under which, 


and WNolice. 


| -16. Where a note was payable at a bank, 
proof that no funds had been placed there 
|to pay the note, either at maturity or since, 
| down to the time of trial, will excuse the 
| omission to apply there for payment. Bent 
| Ve e, 8 

17. Where the record of the certificate 
of notice to an endorser of the protest of a 
| note appears to have been made in the pre- 
sence of two witnesses, but it does not ap- 
pear that they signed it, the record not being 
in conformity to the statutes of 14 February, 
1821, s. 1, and 13 March, 1827, s. 1, the 
certificate will not be proof of notice, and a 
certified copy of it should not be admitted in 
evidence. Davis v. Bourgeat, 121. 

18. Where a note is payable at a particu- 
| lar counting-house, notice of non-payment to 
the maker is unnecessary. Bank of Loui- 
siana v. Lawless, 129. 

19. Where a note payable st a bank is 
| held by the bank itself, presentment for pay- 
ment to the bank by the notary employed to 
protest it, would be a vain formality. Bar- — 
row v. Thibodauz, 131. 

20. The drawer of a bill is not entitled to 
notice of non-payment by the acceptors, 
| where the acceptance was for his accommo- 
| dation, and he had undertaken to send funds 
| to them with which to pay it, and failed to 
do so. Gillespie v. Cammack, 248. 
| 21. Where it is shown that there were 
| two post-offices, one about three-and-a-half 
| or four miles from the residence of the en- 
dorser of a note but on the opposite side of 











in every instance of presentment of a bill | a wide and rapid river, and the other about 
for acceptance, the drawee is entitled, if he | six miles from his residence, butonthe same 
require it, to twenty-four hours to consider | side of the river, and it is not proved that he 
whether he will accept, is not to enable him | received his letters from either exclusively 
to inquire as to the holder’s title, but to ascer. or uniformly, notice of protest sent my mail 
tain whether he have effects of the drawer, | directed to the latter will be good. Per 
or the prospect of them, or other reasons for | Curiam: The plaintiffs may have fairly 


honoring the bill; and the acceptance of a considered the latter as the most convenient, 
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and practically the nearest to the endorser's 
residence. Bank of Louisiana v. Carl, 
272. 

' 22, In the absence of evidence to justify 
it, the address of a notice of protest, gene- 
rally, to the parish ofthe endorser’s domicil, 
is not sufficient. Jd. 

23. The stat. of 13 March, 1827, was in- 
tended to provide a convenient and perma- 
nent mode of proofof notice of protest: but 
not to change the rules of commercial law on 
the subject of notice. Jb. 

24. It is not essential to the legality of a 
notice of protest that it should be addressed 
to the post-office at which the party was in 
the habit of receiving his letters, co nomine. 
If it be so addressed that, in the ordinary 
course of transportation by mail, it would go 
to, and be retained at, that office, itis suffi- 
cient. Ledoux v. Morgan, 344. 

25. Where a notice of protest is address- 
ed according to information derived trom the 
city factor of the party notified, due diligence 
will be considered to have been used to as- 
certain the proper address. 16, 344. 

26. Reasonable diligence to ascertain the 
residence of an endorser of a bill or note, is 
all that is necessary to excuse a failure to 
address the notice to the proper office; it is 
not required that the diligence should be 
successful. Canal Bankv. Morgan. 356. 

27. Sec. 3, of the stat. of 13 March, 1827, 
does not make it necessary that notice of 
protest should be addressed to the place 
where the note or bill was drawn, when the 
information obtained by the notary as to the 
residence of the endorser was of a charac- 
ter to create a reasonable belief of its cor- 
rectness. Ib. 

28. Though a bill was accepted for the 
accommodation of the drawer, yet if he 
have funds in the bands of the acceptor at 
maturity, though insufficient to pay the 
whole amount of the bill, he is entitled to 
notice of dishonor. It is not enough to 
relieve the holder from the necessity of 
giving notice, that the acceptance was for the 
accommodation of the drawer; there must 
be something equivalent to an express agree- 
ment to waive notice. Lacoste v. Harper, 
385. 
29. The stat. of 14 March, 1844, autho- 
rizes notaries in the city of New Orleans to 
employ deputies to make presentments, and 
demands of payment, of bills and notes. The 
words of the statute—** in the nraking of pro- 
tests,” must be understood in an enlarged 
and popular sense, as comprehending what- 
ever is necessary to the validity of a protest. 
Citizens’ Bank v. Bry, 630. 

30. Where a deputy, appointed by a no- 
tary in the city of New Orleans, under the 
stat. of 14 March, 1844, makes demand of 
payment of a bill or note, it is not necessary 
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that the deputy should certify the official act. 


The notary may certify the acts of his de- 
puty. as well ashisown. Jb, 


V. Release of Parties. 


31. Where an accommodation enderser of 
a note joins in an act executed by the maker 
and holder, before the maturity of the note, 
by which certain securities are given for its 
pay ment,and the time of payment is deferred, 
declaring that he agrees to the arrangement, 
and holds himself Jiable for the final pay- 
ment of the note ‘as endorser or security” 
notwithstanding the postponement, and it 
does not appear from the terms of the agree- 
ment that any change was to be made in the 
obligations of thedebtors adversely tothe 
creditor, the use of the words “ endorser or 
security” will not be considered as releasing 
the endorser from the obligations of his en- 
dorsement, and binding him merely as a 
surety. As to the maker, he was merely as 
a surety, and the words must be considered 
as used in reference tohim. ©. C. 3008. 
Thompson v. Kelso, 577. 


VI. Damages. 


32. Where, at the date of a bill, a statute 
was in force allowing damages at ten per cept 
in case of protest. the right to damages at 
that rate niust be considered as part of the 
contract. A subsequent statute reducing the 
rate, though in force at the time of suit, 
cannot affect the right of the creditor to 
damages at the rate fixed by the statute in 
force at the dute of the contract. Gillespie 
v. Cammack, 248. 


VII. Evidence. 


33. It is ummecessary to prove the en- 
dorsement of plaintiff’s immediate endorser, 
when that of the payee is in blank. Bank 
of Louisiana v. Lawless, 129. 

34. Where plaintiffs sue.on a note paya- 
ble to their order, expressed on its face to 
be for value received, claiming the privilege 
of vendors, and asking for a sequestration on 
the allegation that the note was given for 
merchandize sold to defendants, it is unne- 
cessary to prove the consideration te entitle 
plaintiffs to a judgment on the note. The 
allegation is only material so far as the right 
to a sequestration, and judgment for a privi- 
lege. isinvolved. North v. Trozxler, 136. 

35. Where a person endorsed negotiable 
paper of ashort date in the county of his 
late domicil, which the holder had reason to 
believe was still his domicil, and on being 
sued as endorser resists thé action on the 
ground that his domicil was in another State 
and that notice of protest should have beeu 
sent to him there, he will be required to es- 
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tablish not only that he had abandoned his 
former, and acquired a new domicil, but 
must also show affirmatively that he had 

ven reasonnble publicity to the fact, and 
fad left behind him reasonable means of 
ascertaining his new domicil. Somerville v. 
Young, 290. 

36. Where in an action on a negotiable 
instrument the defendants put in issue the 
bona fides of the holder, by expressly charg- 
ing privity, and notice of the original! consi- 
deration on whieh it was issued, it is 
incumbent on him to show: from whom, and 
for what consideration, he received it, State 
Bank v. Navigation Co., 294. 

37. Where a note expresses on its face 
that it was given for value, a denial of consi- 
deration, unsupported by evidence, is not 
enough to impose on the plaintiff the burthen 
of proving the consideration. Dubroca v. 
Husband, 331. 

38. In the absence of evidence to the con- 
trary, awendorsement will be presumed to 
have been made at the place where the note 
wasexecuted. Halch v. Gilmore, 508. 

39. The statement of a notary of the eity 
ef New Orleans, made in a protest and cer- 
tificate of notice, that a note was presented 
and pnyment demanded, and notice to the 
endorsers mailed, by V. D., * his lawful and 
duly sworn deputy,” is sufficient evidenee of 
the appointment and oath of the deputy, 
though the appointment and qualification of 
the oma be expressly denied. No proof 
aliunde is required. Stat. 14 March, 1844. 
The stat. of 1844 authorizes a notary in 
New Orleans to act by deputy, and to certify 
fo what is done by such deputy. Citizens’ 
Bank v. Bry, 630: 

40. Where a bill purports en its face to 
be-drawn on a letter of credit, the posses- 
sion. of the letter by a third person, the 
holder of the bill, with an endorsement on 
it made by the drawer of the bill, showing 
that it was drawn under the letter of credit, 
is primd facie evidence that the bill was taken 
on the fuith of the letter.. Nisbett v. Gal- 
braith, 690. 


VIIL.. Letier of Credit. 


41. Where a letter of credit addressed 
by one person to another, authorizes the 
latter to draw on the former to a certain 
amount, in sums to suit the convenience of 
the party to whom it is given, and the letter 
was evidently intended to be exhibited to 
third persone to induce them to take the bills 
80 drawn, the promise which the letter con- 
tains is a promise to any oné taking a bill on 
the faith: of the letter; and any advance 
made on its faith is a sufficient consideration 
to entitle the holder, in the absence of any 
evidence that the letter had been revoked or 
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VII. VIIIL—CESSIO BONORUM. 


the amount of the credit previously exhaust- 
ed, to recover against the writer of the letter; 
damage to the party taking the bill being as 
good a consideration, as benefit to the writer 
of the letter. Nisbettv. Galbraith, 690. 


CESSIO BONORUM. 


I. A judgment homologating a tableau of 
distribution presented by the syndic of an 
insolvert will be reversed, where the notice 
to the ereditors of the filing of the tableau 
was published without any order for publi- 
cation. Michael v. Creditors, 336. 

2. The acceptance by the judge of the 
cessio bonorum made by an insolvent does 
not vest the property absolutely in the ered- 
itors. so as to conier on them a right of own- 
ership, or dominion over it. The property 
remainsin their hands only as a pledge, 
which they are bound to have sold, in order 
to distribute the proceeds among themselves, 
and to pay the sur; lus, if any, to the ceding 
debtor. The cession is not a giving of pro- 
perty by the insolvent in’payment to his 
ereditors, by which interest is arrested. The 
interest formsa part of the debt, which the 
creditor has a right to exaet till the entire 
payment of his demand ; consequently where 
the property surrendered is sold on a credit 
interest is due, not to the date of the sale 
only, but to the time of the distribution. 
Smalley v. Creditors, 387. 

3. Where a debt, originally evidenced by 
a note, but subsequently merged in a judg~- 
ment, is placed on the schedule of an insol- 
vent, the debt, whether described in the 
schedule as a judgment or a_ note, will vest 
in the syndic in the form in which it existed 
at the date ofthe cession. If the erroneous 
description of the debt, as being by note in- 
stead of judgment, was fraudulently made, 
and injured the sale, the creditors alone cap 
complain. Ib. 


estates eonfided to them with economy, and, 
in case of any abuse of their trusts in this 
respect, the creditors will be relieved. Jb. 

5. Where a creditor, who had wrongfully 
obtained certain merchandize from the shop 
of his debtor, on the eve of his cession, in 
satisfaction of the claim, has a judgment 
rendered against him io un action by the syn- 
dic for the value of the merchandize, he 
cannot plead in eompensation of the judg- 
ment the debt, evidenced by a note, due 
from the insolvent to him. His only right is 


to a proportional share of the funds of the 
insolvent when distributed. 
449. 

6. A promise to pay a debt made by the 
debtor, after a cessio bonorum, will support 
‘an action, whether the insolvent was dis- 


Yale v. Nolan, 





4. It is the duty of syndics to administer 
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CESSIO BONORUM.—CITATION. 


charged by his creditors or not. If not dis- 
charged, the legal obligation resting on him 
is to pay those crediters whose demands ac- 
crued prior to the cession, on his acquiring 
property more than sufficient for his mainte- 
nance and for the discharge of debts subse- 
quently coutracted ; and the only remedy of 
the prior creditors is to require a new sur- 
render. C.C. 2173. Stat. 20 February, 
1817, s. 23. The subsequent promise cre- 
ates a new debt, which may be recovered in 
a separate action without requiring a new 
surrender. ‘Though the debtor have been 
fully discharged, the previous debt is a suffi- 
cient consideration for the subsequent pro- 
mise. C.C. 1752. Beck +. Howard, 501. 

7. Prescription against the creditors of an 
insolvent is suspended by a cessio bonorum. 
The property ceded to by the insolvent is 
the common pledge of his creditors; and 
that pledge continues as long as there are 
assets to be divided. West v. Creditors, 
529. 

8. In all cases of insolvency, whether the 
insolvent be dead or alive, his property is 
the common pledge of his creditors, and each 
creditor isa third person as to all the others, 
and may avail himself in the concurso of all 
equities existing between them and the in- 
solvent or his succession. Orr v. Thomas, 
582. 

9. The syndic is a mere nominal party to a 
tableau of distribution of the effects of an 
insolvent, except so far as his claims for com- 
missions, etc., are concerned. ‘The credit- 
ors, inter se, are the real parties litigant. 
Coiron v. Millaudon, 664. 

10. Where, after the death of the syndic 
of the creditors of an insolvent, an account 
of his administration as syndic is presented 
by his executor, with a tableau of distribution 
which is litigated and homologated, the cre- 
ditors not having deemed it for their interest 
to provoke the appointment of another syn- 
dic, one who holds a debt which, at the time 
of the cession, belonged to a creditor who 
was represented bythe attorney of absent 
creditors, will be concluded by the judgment 
of homologation in any attempt to annul a 
sale made by the syndic. Objections to the 
proceedings should have been made before 
they were closed by the distribution of the 
proceeds of the property sold. Jb. 

11. Where a court, which had accepted 
the cession of the property of an insolvent, 
homologates a tableau distributing the pro- 
ceeds of the sale of the property surrender- 
ed, the judgment of homologation will be 
conclusive upon creditors who were parties 
to it, in the absence of any fraud or collision, 
and though the sale was made without any 
order of court. Per Curiam: The court 
having distributed by its decree the proceeds 


of the sale of the property, as such—co | 
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nomine—the sale itself aud the right to sell 
were thereby settled. The creditors whe 
received the proceeds, and those who sanc- 
tioned the appropriation to debts which they 
had an interest in discharging, are equally 
hound by the judgment, the law considering 
them parties to it. Jb. 

12. Where the validity of the sale of the 
effects of an insolvent is attacked on the 
ground ef the nullity of the whole proceed- 
ings in censequence of the creditors not 
having been cited, evidence of meetings of 
the creditors, held under orders of court, 
who advised a sale and fixed the terms, and 
of the homologation of the tableau, are suf 
ficient to sustain the sale. Jb. 


See Jupcment, 15, 


CHARITY HOSPITAL. 


The charge of five hundred dollars im- 
posed by sec. 4 of stat. of 12 March, 1838, 
on theatres in New Orleans, for the benefit 
of the Charity Hospital, is due every year. 
Charity Hospital v. Stickney, 657. 


CITATION. 


1. As omission to serve the petition and 
citation on the defendant is not cured by ser- 
vice of a writ of arrest ; nor can the appear- 
ance of the defendant, by counsel, on a 
motion to set aside the arrest, be considered 
a waiver of service of citation and petition, 
nor as authorizing the presumption of au 
acknowledgment of such service. Jacobs v. 
Sartorius, 9. 

2. An omission by the clerk to state in 
the copy of the petition served on the de- 
fendant the date when the original was filed, 
is immaterial. Bank of Louisiana v. Law- 
less, 129. 

3. Where the retura on a citation shows 
that it was served ‘on a free white person, 
apparentiy above the age of fourteen years, 
who was working at the sugar house at the 
domicil of the defendant, who was absent at 
the time,” the service is insufficient. It 
should have shown that the person on whom 
it was served lived in the house of the de- 
fendant, as required by art. 189 of the Code 
of Practice. Thibodaurv. Wright, 130. 

4. In an action against a religious corpora- 
tion, service of citation must be made on the 
president of the corporation in person, * or 
at their office, if they hold such in perma- 
nenee, by delivery to some of their agents.” 
First Municipality v. Christ Church, 453. 

5. The declaration of a sheriff on a return 
on a citation that A. is agento B., is not 
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proof of the fact; and sucha return, unac- 

pompanied by proof aliunde, will not autho- 

cize a judgment, at least where A. is not 

designated in the petition as such agent. 1b. 

See AprPeat, 6, 21 to 25. Execurory Pro- 
cess, 2,6. Succrssioys, 29. 


CLERK. 


Clerks of courts, except in cases specially 
provided for hy law, are authorized to admi- 
nister oaths only in open court. Slate v. 
Isaac, 359. 


See AtracumentT, 7. Crrminat Law, 4 
Evipence, 26. 


CODES, ARTICLES OF, CITED, EX- 
POUNDED, ETC. 


I. Code of 1808. 
Book 2, tit, 2,art. 6 + += + page 482 
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COMPENSATION. 


Successtons, 25. 


See Mararace, 8, 1], 13, 14, 15, 17 to 21. 
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CONSTITUTION. 
I. State Constitution of 1812. 


Art.6,sec.15, - - - - page 123 
“ 19 - - - - 598 
$s 23 - - - - 294,598 


II. State Constitution of 1845. 


Art. 63, - - - «| . page 497 

“ 71 = - + 246,276, 436, 517 
a PR oi 
SS Se 
SS ee 
a. = «|. ei < ann 
| er A 


III. Constitution of the United States. 
Art. 4, sec.2,§3 - - - - - page339 
CONTESTATIO LITIS. 


* When in an action for the price of work, 
alleged in the petition to have been done 
under a verbal contract, defendant answers 
that there was a written agreement, which 
he annexes to his answer, and plaintiff on 
the same day files a supplemental petition 
declaring that, though the work was com- 
menced under a verbal agreement a written 
agreement was subsequently made and then 
in possession of defendant. and the latter 
goes to trial without objecting that no de- 
fault had been taken or issue joined on the 
supplemental petition, the substance of the 
demand not being changed by the supple- 
mental petition, and there being no sur- 
prize, the informality wiil be considered to 
have been waived. Jattaile v. O' Neil, 
229. 


CONTINUANCE. 


1. Acontinuance should be granted where, 
froin unforeseen illness, the only counsel of a 
party is unable to attend at the trial, and 
the case is a complicated one, and his cli- 
ents are absent, residing at a distance from 
the place of trial. and there is no reason to 
believe that the application for a continu- 
ance was made for delay. The fact that a 
case had been long pending, will not auth- 
orize the refusal of a continuance, where 
the delay does not appear to be imputable 
to the party applying for it. Marrero v. 
Nunez. 54. 

2. Where on the day fixed for the trial 
of a case, plaintiff's couns! suggests orally 
the death of the plaintiff, but declines to 
support the suggestion by his affidavit, or 
further to appear in the case, judgment of 
non-suit must be rendered. The s 
tion of plaintift’s death should have a* 
supported by the affidavit of the attorney, | 





or by other testimony rendering the death 
probable. Harkins y. Dartest, 547. 
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1. Incorporated trading companies are 
not partnerships, according to the legal prip- 
ciples applicable to partnerships formed by 
the voluntary agreement of individuals. The 
association of the share-holders does not 
constitute a partnership according to the 
custom of merchants, nor within the prin- 
ciples of law established respecting joint 
traders. Corporations are to be treated 
with reference to the objects of their crea- 
tion, and to the express powers with which 
the legislature may have invested them ; 
and, to that extent, the general law of part- 
nership is superseded by the charter. 
Purton v. New Orleans and Carrollton Rail- 
road Co., 19. 

2. Where the charter of an incorporated 
trading company declares that its capital 
shall consist of a certain sum, divided into 
shares of a certain amount, to be paid in at 
such times and in such proportions as may 
be required by the president and directurs, 
but does not oblige the directors to call in 
the whole amount of the shares, though 
the share-holders will be liable to third per- 
sons for the full amount of their subscrip- 
tions, whether called in or not, yet the 
adoption of a resolution by the president 
and directors making the call, being an un- 
certain event, forms a condition which, as 
between the share-holders themselves, sus- 
pends the obligation to pay the. balance of 
their subscription until a call is made as pro- 
vided by the charter,, Jb. 

3. The charter of a banking company 
provided ahat its capital should be divided 
inte shares of $100 each. of which $5 shall 
be paid at the time of subscribing for the 
shares, and the residue in such instalments 
and at such times, as might be required by 
the diretors. $50 on each share hav- 
ing been called in and paid, a resolution 
was subsequently adopted by the directors, 
providing ‘*that any stockholder who shall 
pay in anticipation a part, or the full 
amount due on the stock held by him, shall 


be entitled to dividends thereon in propor- | Jb 


tion to the amount so paidin.” Held, that 
the payment of the stock in full under the 
resolution of the board of directors cannot 
be considered as a loan to the company of 
the sum thus paid above the amount called 
in; that the contract between those who 


thus paid in full and the company, was a, 


contract of partnership (C. C. 2772), the 
consideration stipulated being, a participa- 
tien in the profits of the company, and not 
interest ; that being entitled to receive the 
whole profits made upon the additional sum 
paid, they cannot be exempted from con- 
tributing to losses on that amount; that 
even an express stipulation to exempt them 
from such contribution, had it been made 
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would be void, both as to the partners and 
third persons (C.C. 2785); thatthe share- 
were necessarily unequal ; and that the in- 
equality exists for the purposes of liquida. 
tion as wellas for the division of profits Jb. 

4. The separation of the administration 
of the banking business of a company from 
the other business of the corporation, for 
the purpose of winding up the former, un- 
der the provision of sec. 7 of the stat. of 5 
February, 1842, and sec. 27 of the stat. of 
14 March, 1842, could prodace no change 
in its obligations to its creditors or stock- 
holders; and an injunction will be granted 
to restrain the officers of the company from 
paying any dividend tothe stockholders, 
while there are any debts created by its 
former banking operations, unpaid or un- 
provided for. New Orleans v. Commercial 
Bank, 96. 

5. Though the neglect of the corporators 
to re-appoint officers may, in certain cases, 
suspend the existence of the corporation, it 
cannot be thus extinguished to the injury of 
its creditors. Per Curiam: A corporation 
never can dissolve itself so as to defeat any 
of the just rights of its creditors. Brown 
v. Union Insurance Company, 177. 

6. Where the members of a corporation 
neglect to appoint officers, to the injury of 
its creditors, the court will appoint a mana- 
ger to wind up the company. Jb. 

7. Where no period was fixed by the 
charter of an incorporated company for the 
payment of a portion of the subscription 
for each share of stock, but the directors 
were authorized to call in the amount at 
such times and in such proportions as they 
might see fit, a creditor of the company who 
wishes to enforce payment of the balance so 
due, must resort toa direct action. The 
liability of a stock-holder for this balance 
cannot be enforced by proceedings author- 
ized by section 13 of the stat. of 20 March, 
1839. In suchacase as no period was fix- 
ed tor the payment of the balance due on 
the stock, no prescription can accrue against 
an action by a creditor of the company. 


8. Where a share-holder in an incorpo- 
rated company not inhibited by its charter 
from dealing on credit, resists an action in- 
stituted to compel him to contribute to the 
payment of a note issued by the company 
on the ground that it was not authorized to 
issue notes, he must allege and prove that 
the note was given for purposes unsanction- 
ed by, and prejudicial to, the share-holders, 
and that the holder was apprized of these 
facts when he took the note, or that he re- 
ceived it after maturity. Jd. 

9. Corporations will not be held respon- 


sible for the errors of their agents in plead- 
ing, or in defending suits. 
Second Municipality, 230. 


Delabigarre v. 
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10. The powers of those charged with 
the local government of internal divisions of 
the State, and of cities and towns, are 
merely administrative, except where ex- 
press authority has been given by law. C. 
C. 420, 429, 430. State Bank v. Naviga- 
tion Co., 294. 

11. No express authority is given to the | 
officers of municipal corporations to en- 
ter into the contract of suretyship; nor is 
there any general authority from which the 
power to enter into such an engagement 
can be implied, or fairly deduced, under a 
plea of usage, necessity or convenience, or 
public interest. 1b. 

12. Where the powers of officers of mu- 
nicipal corporations have not been expressly 
determined, they must be regulated in the 
same manner as those of other agents (C. 
C. 430); and to bind the corporation, by 
drawing or endorsing bills of exchange or 
promissory notes, their authority must be 
express und special. C. C. 2966. Jb. 

13. A corporation, being the creature of 
the law, possesses only those powers which 
the charter creating it confers, either ex- 
= or as incidental to its existence. 

b 


14. The corporation of a town cannot be 
made liable for damage to an individual oe- 
casioned by an obstruction in the street, 
where the injury might have been avoided 
by ordinary care on the part of the plaintiff. 
Per Curiam: We are not to be considered 
as recoguizing, under our legislation, the 
right of action of an individual, in any case, 
aguinst a town corporation for dumagss in 
consequence of accidents occasioned by the 
condition of roads, streets, or highways. 
Moore v. Shreveport, 645. 

15. A resolution of a municipal corpora- 
tion, directing a soap factory in a particular 
street to be removed within a certain time 
unless put in such a condition as not to be a 
nuisance, and imposing a fine of $50 on the 
parties interested in the factory for every 
infraction of the resolution, in case, after 
the time limited, complint should be made, 
by any three inhabitants under oath, that 
said factory continues to be a nuisance, is 
illegal, and cannot be enforced. Stats, 7 | 
June, 1806, s. 1; 14 Mareh, 1816, s. 1. 
Per Curiam: A fine is a pecuniary punish- 
ment for an offence against the laws of the 
municipulity. An ordinance imposing a fine 
is a penal enactment; and must be general 
in its operation. An ordinance may im- 
pose fines on persons carrying on offensive 
trades in a certain street, or suburb, or dis- 
trict, where they would he injurious to the 
public health ; but an ordinance designating 


one individual, or one establishment, and} J, 











subjecting the owneis to punishment, is 
contrary to common right. First Mu- 
nicipality v. Blineau, 688. 
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COSTS. 


See ATTACHMENT, 13. 


COURTS. 
1. The sittings of the late District Court 


INJUNCTION, 2. 


‘of the First District were divided into 


monthly terms. Stats. 10 February, 1813, 
s. 5; 29 April, 1824. St. Avid v. Pichot, 6. 

2. Decision in Dupuy v. Bemiss, 2 An. 
509, as to the jurisdiction of the courts of 
the United States touching successions un- 
der administration, affirmed. Stockton v. 
Stanbrough, 390. 

3. Where a court is called upon to en- 
force a right, it may avail itself of its juris- 
diction over the person to do justice relative 
to a subject matter beyond its jurisdiction, 
though lands be affected by the decree. 
McDowell v. Read, 391. 

4. A court of Probates, under the judi- 
cial organization anterior to the constitu- 
tion of 1845, was not without jurisdiction 
of actions in which the title to real estate 
was incidentally invelved. Orr v. Thomas, 
582. 

5. Decision in Succession of Macarty, 2 
An. 979, affirmed. Er parte Bujol, 716. 


See CrimnaL Law,1l. Swecessions, 1. 


CRIMINAL LAW, 
I. Special Court for Trial of Slaves. 


1. On the trial of a slave before a triba- 
nal assembled under the provisions of the 
stat. of 1 June, 1846, which requires that it 
should be composed of two justices of the 
peace and ten owners of slaves, no objec- 
tion can be made, after they have been 
sworn, to the persons empannelled to serve 
with the justices, on the ground that they 
are not slave-holders. Slate v. Isaac, 359. 

2. Where a slave, tried for a capital of- 
fenee before a tribunal organized under the 
stat. 1 June, 1846, which provides (sec. 8) 
that when an offender ‘shall be convicted 
of any crime punishable with death, the 
justices shall sign a sentence to that effect”, 
is found guilty, but one of the justices re- 
fuses to sign the sentence, and the tribunal 
is dissolved without the judgment haviug 
been signed, the conviction, being one upon 
Which no sentence could be pronounced 
in consequence of the dissolution of the tri- 
bunal, cannot be pleaded in bar of a 
snbsequent prosecution for the same of- 
ence. Per Curiam: To sustain a plea of 
auterfoits convict the convictiun must be 
one, which, at the time. of pleading it, is 
susceptible of being followed by a sentence. 


3. A justice of the peace who had form- 
ed part of a tribunal for the trial of a slave 
organized under the stat. of 1 June, 1846, 
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and who had, after hearing evidence, de- 
clared his conviction of the guilt of the 
accused, is not on that account disqualified 
to sit on a tribunal subsequently organized 
for asecond trial for the same offence. Jb. 

4. The oath required of members of a 
tribunal organized, under the statute of 1 
June, 1846, for the trial of slaves, cannot 
be administered by the clerk of a District 
Court. Jb. : 

5. The fact that there is no judge to 
preside over the deliberations of the jury 
of freeholders, on the trial of slaves for 
criminal offences before the tribunals estab- 
lished by the stat. 1 June, 1846, and the 
impossibility, in consequence, of presenting 
to the Supreme Court any question as to 
the sufficiency of the proof to justify a 
conviction by a bill of exceptions to the 
charge of a judge, is a difficulty resulting 
from the defective organization of the infe- 
riot tribunal, which can only be remedied 
by legislative interference. State v. Nel- 
son, 497. 

6. After conviction of a slave tried for 
murder before a tribunal organized under 
the stat. of 1 June, 1846, judgment will 
not be arrested on the ground that he was 
not arraigned, and did not plead to the 
charge, where the record shows that he was 
defended by counsel, and the court states 
that he was convicted after an impar- 
tial trial. Under the stat. of 1846, objec- 
tions not relating to the substance of the 
prosecution cannot be considered on appeal. 
State v. Jerry, 497. 

7. Where the day fixed for the execu- 
tion of a sentence of death pronounced 
against a slave convicted before a tribunal 
organized under the stat. of 1 June, 1846, 
passes by, pending an appeal, the Su- 
prettie Court have no power to fix another 
day. Jb. 


II. Selling Intoxicating Liquors to Slaves. 


8. One who sells spirituous and intoxi- 
cating liquor to a slave, will be liable to the 
penalties imposed by the stat. of 2 April, 
1832, though the slave was hired to him at 
the time. Aliter, where the liquor was not 
sold, but given. State v. Lyons, 154. 


Ill. Bail. 


9. Under sec. 10 of the stat. of 30 May, 
1846, and art. 108 of the constitution, ove 
who has taken an appeal from a judgment 
convicting him of any offence, may he ad- 
mitted to bail pending the appeal, where the 
offence charged is one which would have 
xuthorized his admission to bail before con- 
viction. The bond to be executed by the pri- 
soner under such circumstance is a bail bond, 
and not a recognizance or appeal bond. The 
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inferior court is not entirely divested of 
jurisdiction by granting the appeal, the 
judge being still authorized to admit the 
prisoner to bail; and the bail bond should 
be made returnable before the inferior 
court, which alone is authorized to order 
the execution of the final decree on the 
appeal. Stat. 26 May, 1846,s. 5. State 
v. Jones, 10, 

10. Where one convicted in a criminal 
proceeding is admitted to bail pending an 
appeal, the bond may be executed in the 
presence of any officer of the court or other 
person designated by the judge; but the 
allowing of bail, and the determination of 
the amount in which the parties are to be 
bound, are judicial acts, and must be per- 
formed by the judge. Jb. 

11. No judgment can be rendered against 
the sureties on a bail bond executed by one 
admitted to bail pending an appeal from a 
judgment in a criminal proceeding, where 
the charge stated in the bond is not sucli 
as will warrant any criminal prosecution, 
where it is not shown that the sureties 
were aware of the charge actually preferred 
against the accused and of which he was 
convicted, nor that they consented to be- 
come bound for his appearance to answer 
any other charge than that stated in the 
bond. Per Curiam : If the cause of taking 
the bond be ineorrectly stated the defect 
cannot, as regards the sureties, be supplied, — 
as in the case of a recognizance, by refer- 
ence to the indictment. Jb. . 

12. Where a district judge, before whom 
a ged charged with an offence punish- 
able with more than seven years’ imprison- 
ment at hard labor, is brought on a writ ot 
habeus corpus, admits him to bail, ordering 
the surety to be judged of and accepted by 
a justice of the peace named in the order ; 
the surety, when sued on the bond, cannot 
exonerate himself from liability, on the 
ground that a justice of the peace could 
not admit to bail one accused of such an 
offence. The prisoner was admitted to 
bail by the district judge, who was autho- 
rized to delegate to his clerk or a justice 
authority to accept the bond. State v. 
Sewall, 575. 

13. A justice of the peace, before whom 
a party is brought for examination, cannot 
admit him to bail, if the crime of which he 
is accused be “ punishable with death, or 
with seven years, or more, imprisonment at 
hard labor.” Stat. 31 March, 1807, s. 13. 
This statute is not inconsistent with article 
108 of the constitution of 1845, nor with 
the corresponding article of the constitu- 
tion of 1812. These articles are silent in 
relation to the magistrates who shall admit 
to bail, leaving the subject to the discre- 
tion of the legislature. State v. Harper, 
598. 
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14. A bail bond taken by a jastice of the | benefit of the explanations with which he 
peace in a case in which he is prohibited by | intended to accompany it, and which, if 
law from admitting the party to bail, is void; made, would have been admissible in evi- 


and the State cannot recover onit. J. \dence. S/ate v. Isaac, 359. 
21. On an information against a party for 
IV. Indictment. the violation of the statute against gating 


by playing ata particular game, an ordinance 
15, Service on the prisoner of a copy of a municipai corporation authorizing the 
of an indictment, unaccompanied with the game, and receipts of its treasurer for the 
finding of the grand-jury, is not a compli- price of alicense to exhibit the game during 
ance with sec. 35 of the stat. of 4 May, the time when the alleged breach of the 
1805, which requires that the prisoner shall statute occurred, are inadmissible. But 
have a copy of the entire instrument served the ordinance, though no such legal justifi- 
on him. Per Curiam: The finding of the cation or excuse as authorized its admission 
gran ]-jury must be endorsed on the bill; to the jury as evidence, might be received 
the endorsement is a part of the indictment, | by the judge after verdict, in mitigation of 
rendering it a complete accusation against | damages. State v. Caldwell, 435. 
the prisoner. Jd. 22. Such confessions of the accused alone 
16. A prisoner does not waive his right, | as have been voluntarily made, uninfluenced 
under sec. 35 of stat. 4 May, 1805, to have by either hope or fear, can be given in 
delivered to him a copy of the indictment! evidence against him; but they must be 
and list of jurors two days before his trial, ; shown to have been thus made before they 


by pleading without claiming it. Jb. |can be received. State v. Nelson, 497. 
17. A caption to an indictmert is not re-' 23. The fact that the accused was in the 

quired by the laws of this State. Siate v. | stocks at the time that a confession of guilt 

Lyons, 154. | was made by him, in which he had been 


18. Itis no objection to an indictment for placed merely for safekeeping, will not ren- 
an offence created by statute, that it does der the confession inadmissible. Where 
not aver that the accused was not embraced | the restraint is such only as is necessary for 
within the terms of the proviso. What! the safekeeping of the prisoner, it will not 
comes by way of a proviso ina statute must’ render his confession inadmissible. Jb. 
be urged by way of defence by the accused;; 924, Wherea slave io confinement under 
otherwise, where the exceptions are in the | charge of murder, on a representation 
enacting part of the law, when it must ap- | made to him by the overseer of the estate, 
pear in the charge that the accused does not | a soa of his master, **that it would be bet- 
fall within any of them. 16. | ‘ter for him to tell what he had done,” con- 

|fesses the crime, the confession cannot be 

V. Pleas of Auterfoits Acquit or Con-| given in evidence against him. Per Cu- 
vict. riam: Although opposite opinions have been 

. ‘entertained as to the question, whether a 

19. One accused of crime can plead & | confession made to a person who has no 
former trial in bar of a prosecution for the authority over the prisoner, upon an induce- 
same offence, only when -it resulted ina ment offered by that person, be admissible, 
verdict either of acquittal or conviction, | jt seems to be settled that if the inducement 
under such circumstances as would enable |}. offered by a master to a servant or by 
him to sustain the plea of auterfoits acquit any other person having authority over the 
or auterfoits convicl. Where a verdict is so prisoner, the confession will not be deemed 
imperfect and uncertain that no judgment | voluntary, and will be rejected. 1d. 
can be rendered on it, the accused must be! 05. Asa general rule, no evidence is ad- 
tried again, either upon the same indictment ' missible of other felonies committed by the 
or ona new bill. State v. Ritchie, 715. | prisoner than that charged in the indict- 

See supra, 2. ‘ment. But there are exceptions to this 

; ' rule, one of which is where it becomes ma- 

a , ~ ‘terial to show the intent with which the act 

VI. Evidence. ‘charged was done, when evidence may be 

20. When confessions of guilt are given | given of a distinct offence, not laid in tho 
in evidence, the whole-must be taken to- | indictment. Thus, on an indictment under 
gether; and where a witness, offered to | the stat. of 6 N farch, 1819, 8. 2, for * stab- 
prove a confession by the prisoner, states, bing and thrusting with intent to commit 
‘that the accused told him that he had, ‘he crime of murder,” it devolving on the 
killed the deceased, and commenced justi- | prosecution to show that the act was done 
fying the act, when witness stopped him,” under such circumstances that sor er 
the confession will not be allowed to go to| Would be murder if death ensued, malice 
the jury, he having been deprived of the 

a3 


must be shown; and for that purpose evi- 
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dence is admissible of an attempt by the 
prisoner to poison the party stabbed, and 
this whether the attempt to poison had been 
declared a crime by statute or not. State 
v, Patza, 512. 


/court to render judgment. 





LAW, VI—IX. 


No defect in 
the statement by the jury can be supplied 
by intendment or implication. Thus where 


| the carrying away and disposing of the slave 
| of another constitutes no offence under the 


26. An indictment for stabbing is not) statute, unless the owner be thereby de- 
supported by proof of a cutting. Per Cu- | prived of the use and benefit of the slave, 


riam: The word siab imports a wound 
made with a pointed instrument; the word 
eut, one with an instrument having an edge. 


27. Where several persons have entered 


into the same criminal design, the acts or | 


declarations of one of them, in furtherance 
of the general object, are admissible in evi- 
dence against all t..e confederates; but where 


an: information is filed agaiust two persons, | 


who aretried together for the same offence, 
without any evidence to establish a previ- 
eus combination, the confessionsof one pri- 
soner are inadmissible in evidence against 
the other; they will not be allowed to affect 
any one but the person who made them. 
Stale v. Hogan, 714. 


VIL. Jury and Verdict. 
28. The delivery to the prisoner of a list 


| viction. 


and the verdict does not state that the car- 
rying away was without the owner’s con- 
sent, no judgment can be rendered on it, 
State v. Ritchie, 511. 

32. A verdict so imperfect and uncertain 
that no judgment can be rendered on it, does 
not operate as an acquittal, and, even if the 
prisoner be discharged, is no bar to another 
prosecution for the same offence. In such 
a case a venire facias de novo should be 
awarded. Ib. 


VIII. Appeal. 


| 33. The jurisdiction of the Supreme 
, Court in criminal cases being limited by the 
constitution, article 62, to questions of law 
alone, it will not examine into the facts in 
| any such case, for the purpose of determin- 
| ing whether the evidenee authorized a con- 
State v. Nelson, 497. 





ef persons drawn to serve as jurors, a large 34, Questions in criminai cases can only 
portion of whom had been either previous- | be brought before the Supreme Court by a 
ly excused from serviig, or were not sum- bill of exceptions to the opinion of the judge 
moned, or were exempted from serving as admitting or rejecting testimony, or to his 


jurors, and had made know their causes 
of exemption, though it contain among the 
rest the names of all the jurors who are to 
serve on the prisoner’s trial, is not a compli- 
ance with the letter or spirit of sec. 35 of 
the stat. of 4 May, 1805. Per Curiam: 
The object of the statute is to enable the 
accused to enquire into the characters of 
the jurors by whom he is to be tried, and 
to prepare his challenges; and a list con- 
taining other names than those of the ju- 
rors really to be presented on the trial, ne- 
cessarily tends te embarrass the prisoner in 
preparing his challenges, and thus defeats 
the ends of the law. Siate v. Howell, 50. 

29. Sec. 7 of the stat. 6 April, 1843, 


| charge to the jury, or by an assignment of 


error. Jb. 


IX. Forfeited Bonds and Recognizances. 


35. Sec. 4 of the stat. of 1 April, 1835,. 
which provides that ‘all bonds and recog- 
nizances taken by the associate judges, 
mayor, or recorder, within the city of New 
Orleans, for the public peace or in criminal 
matters generally, shall, when forfeited, be 
recovered by the city attorneys for the use 
of the corporation of New Orleans,” in- 
cludes among the bonds which are to inure 
to the benefit of the city, bonds returnable 





before the District Court as well as those 


authorising juries, in cases in which capital | which are returnable before the mayor, as- 
punishment or imprisonment at hard labor | sociate judges, or recorder. The stat. of 
for life is inflicted for any crime committed | 11 March, 1837, ch. 104, indicates no in- 
by a slave, to pronounce sentence of death, | tention on the part of the legislature to 


imprisonment at hard labor for life, or im- 
prisonment for a shorter term, was not 
repealed by the statate of 1 June, 1846. 
State v. Lewis, 398. 

30. Jurors cannot be heard as witnesses 
to impeach their own verdicts. The court 
must derive its knowledge of the miscon- 
duct of the jury, from some other source 
than the jurorsthemselves. State v. Cald- 
well, 435. 

31. Where a special verdict is returned, 


the jury must find all the circumstances | 


which constitute the offence, to enable the 





change the destination of the proceeds of 
these bonds, when collected. State v. 
Harris, 67. 

36. The stat. of 8 March, 1836, dividing 
the city of New Orleans into three munici- 
palities, did not abolish the old city corpo- 
ration, ner deprive it of the right of suing. 
for the amount of forfeited bonds and re- 
cognizances, directed by sec. 4 of the stat. 
of 1 April, 1835, to be recovered for its 





use. Jb. 


37. Where a judgment has been render- 
ed against one who had executed a bond te 
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appear and answer a criminal charge, and| 4. The validity of a donation made to a 
agaiust his surety, but it does not appear | minor child by a third person, cannot be 
from the judgment, nor any part of the | questioned by a creditor of the father of 
record, that the accused was called upon | the minor, who has no interest in the pro- 
his bond to answer the charge, nor that the | perty, but simply administers it for his child. 
judgment was rendered for the amount of a; The validity of the donation is a matter be- 
bond or in consequence of its forfeiture, and | tween the donors and those claiming under 
no bond was produced on the trial, the judg-| them, and the donees. Snow wv. Copley, 
ment must be reversed. A valid judgment | 610. 
could only have been rendered upon the; 5. A donation made to a city of a ‘hospi- 
production of a bond in a form which made | tal, which recites that it was made *“ para 
full proof of itself, or upon proof of its exe-| que se puedan recoger los Jeprosos que hay 
cution. State v. Cooper, 226. actualmente en gran numero, y el publice 
goze de este beneficio perpetuamente, a 
| cuyo efecto desde ora para siempre hace 
| donacion en forma, renunciando todo dere- 
| cho que tenga y pueda tener a dichos ede- 
| ficios y tierra que lleva bajo de los referidos 
| linderos,”’ is a donation sub modo, and not a 
| conditional donation, and the donees may, 
| without forfeiting the donation, apply the 
| property to another object than that con- 
|templated by the donor. Per Curiam: 
| There is a material difference between the 
| motives which the donor mentions as being 
| the cause of his liberality, and the condi- 


Ina dation en paiement every thing doubt- | tions he imposes. ‘The tailure of a condi- 

ful or ambiguous must be interpreted against | tm — ere da om” 
. : ohn go 

the donee orcreditor. Groves v. Steel, 280. ef iste untres. Pontatha v. New Orleans, 


660. 

| 6. A donation made for the erection of 

jan hospital, being a liberality por obra pia- 

| dosa, cannot be revoked for a failure to com- 
ply with the charge or condition on which it 

| was made, unless the donor has so provided 

‘expressly. 6. 


CURATOR. 
See Successions, V. 


CURATOR AD HOC. 
See ABSENTEE. 


DATION EN PAIEMENT. 


DOMICIL. 


See Bitts or ExcHanee, ETC., 35. 


DONATIONS. 
Il. Testaments. 

| 1. Form, Effect and Validity. 

7. A legatee of the usufruct of the only 


I. Donations Generally. 


i. Under the spanish law one having | 
neither ascendants nor descendants was un- 


der no incapacity to dispose of his property 
by donation in favor of a concubine. By 
the Code of 1808, book 3, tit. 2, art. 10, 
persons living in open concubinage were 
declared incapable of making to each other 


‘immovable property of a succession, though 
under a particular title, must be considered 
‘as an universal legatee of the usufruct, and 
his obligations in regard to debts to which 
_the immovable is to contribute must be gov- 





any universal donation, or under an univer- | erned by the rules relating to legatees under 
sal title, inter vivos or mortis causa. ‘The an universal title ; and where property is 
prohibition to make any donation of immov- encumbered by a mortgage created by the 
ables, or any donation of moveables exceed- | testator, even were the devise of the usu- 
ing one-tenth part of the whole value of the | fruct to be considered a special legacy, the 
donor’s estate, unless in case of a subse-| heir would not be bound, in the absence 
quent marriage, was introduced by the | of any express provision in the will to that 
Code of 1825, art. 1468. Macarty v. Man- | effect, to discharge the mortgage. C. C. 
deville, 239. 11631. Succession of Sinnott, 175. 

2. The prohibition by law of donations of, 8. By the spanish law formerly in force 
a particular character implies the right to in this State, a testament became void by 
make those not within the prohibition. Jb. | the subsequent birth of a child. 6 Partida, 

3. A confirmation by the heirs of the ‘tit. 1, law 20; tit. 12, law 3. Hackett v. 
donor of a donation void for matters of form, | Stephens, 271. 
will preclude them from subsequently op-| 9. A bequest of land ‘‘on the condition 
posing such vices of form. C. C, 2254. | that, in case the legatee should die without 
Deschapelles vy. Labarre, 522. ‘posterity and without having disposed of 
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the land, it should belong to a third person,” ; and given equally to the children of a third 
creates a fideicommissum, prohibited by art.) person,” such only of the children of the 
1507 of the Civil Code. Ducloslange v. | latter as were alive at the testator’s death, 
Ross, 432. can take under the testament. C. C. 1457, 
10. Where a testator directs that a sum 1458, 1459, 1469. Jb. 
of money shall be placed in the hands of a| 13. A testament, disposing of moveables 
certain person to be invested by him in real, and immovables situated here, made in 
estate or loaned at interest, as he may deem | another State of the Union, by a resideut 
best, the rent or interest thereupon to be’ of this State, temporarily absent from home, 
paid monthly to a third person during the and who afterwards returned and died at 
life of the latter; and the person by whom | his domicil in this State, if clothed with all 
the investment was to be made purchases at | the formalities prescribed for the validity of 
probate sale of the succession of the testa-| wills in the place where it was executed, 
tor a large amount of property, giving to the | will be valid here. C.C.1588,1589. Art. 
executor in purt payment of the price,his re- 1589 cannot be confined to the cases of 
ceipt for the sum so to be invested; but the foreigners, or of testaments disposing only 
purchaser never invests the sum as directed of moveables; nor is there any inconsisten- 
by the will, and some years after makes a cy between it and art. 1581. Per Curiam: 
cessio bonorum, including the property pur-| If a testament contain a substitution or 
chased from the succession; on an opposi- | fideicommissum, which our law prohibits, we 
tion by the legatee to a tableau presented | should hold sych a disposition null, though it 
by the syndics of the insolvent: Held,| might be valid by the laws of the State 
that he has no legal mortguge onthe real' where made. But in what relates to the 
estate purchased by the insolvent from the | exterior form, not the substance of the tes- 
succession of the testator, to secure the tament, nothing in our J’ode authorizes a 
principal or interest of his legacy ; that the | distinction between moveables and immova- 
legacy has been discharged, so far as the | bles. Succession of McCandless, 579. 
heirs could do it; that art. 1626 of the Civil; 14. The third clause of art. 10 of the 
Code applies only where the heirs refuse Civil Code refers, not to the form, but to the 
to discharge a legacy; that the opponent substance of a testamentary disposition, 
has only an ordinary claim against the in-| permitting the validity of such a disposition 
solvent, for whose acts or omissions the of movables to be regulated by the laws ofa 
heirs of the testator cannot be made re- | foreigner’s domicil. Jb. 
sponsible. Carraby v. Creditors, 491. | 15. A nuncupative testament, executed 
11, Where a testator bequeaths a sum of | under private signaturé in the country, in 
money to A, ‘for his sole use and benefit, | the presence of only four witnesses residing 
without any security whatever, during his in the place where it was made, is valid, 
natural life, and at his death to be divided | where,from the violence of the disease with 
and given equally to the childrea of S,”’ he | which the testator was attacked, and the dis- 
must be considered as intending to create | tance at which other persons competent as 
an usufruct in favor of A. Such a disposi- | witnesses resided, a greater number could 
tion is within the exception created by art. | notbe procured. Henriette v. Duplessis, 658. 
1509 of the Civil Code to the prohibition of, 16. Where a testator leaves two wills, 
substitutions and jfideicommissa. ‘The pro- | provisions in the first contrary to or incom- 
perty in the sum bequeathed does not vest patible with those of the last are considered 
absolutely in A; for though, where the as having been revoked, and for the purpose 
usufruct is of things which cannot be used | of ascertaining any such change of inten- 
without being expended or consumed, the | tion, the two wills are to be considered as 
usufructuary has a right to dispose of them distinct andas executed at different dates; 
at his pleasure, under the obligation of re- but the other dispositions must be consider- 
placing them or their value, at the expiration | ed as forming parts of one will. Succession 
of the usnfruct (C. C. 542), as between the lof Fisk, 705. 
parties in interest, the law recognizes him, 17, Art. 1679 of the Code, which pro- 
to whom the property is to fall on the ter-| vides that ‘a testamentary executor to 
mination of the usufruct as the owner, and | whom the testator has bequeathed any leg- 
the usufructuary simply as such. C. C. | acies, or other gifts by his will, shall not be 
543 to 549, 556. Whenever an usufruct is | entitled to any commission unless the testa- 
legally established, whether perfect or im- | tor has formally expressed the intention that 
perfect according to the provisions of the | he should have the legacies over and above 
Code, the prohibition is not violated. Fisk | the commissions,” applies where the lega- 
w. Fisk, 494. cy was. made by one will and the appoint- 
12. Where the usufruct of a sum of mo- | ment of the executor by another, as well as 
ney is bequeathed to a person, ‘during his to those cases in which the legacy and ap- 
natural life, and at his death to be divided pointment were by the sametestament. Jb. 
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sale was a debt due by the vendor to the 
vendee, and stipulate that the vendor shall 
be aliowed to sell any part of the lands the 
| sale of which may be approved by an agent 
of the creditor, and that the creditor shall 
reconvey to the debtor any lands that it may 


18. A testator directed that a certain sum 
of money should be invested in stock, and 
the interest paid to a legatee during her life, 
the amount after her death to revert to his 
estate. ‘The amount was not invested, but 
one of the executors retained it, and paid the 
interest to the legatee until her death. The | not be necessary to sell in order to pay the 
residuary legatee bequeathed this legacy to | debt, and the creditor dies: Held, that no 
plaintiffs, who sued the succession of the resid- | action will lie against the executors of the 
uary legatee for the amount of the legacy : | deceased to compel them to appoint an agent 
Held, that the legacy not having been paid | by whom the sale of lands may be approv- 
to the succession of the residuary legatee, | ed; that they have no authority to dispose 
it cannot be made liable for the amount; | of the property of the deceased at private 
but, that plaintiffs’ remedy is against the | sale, such an act not being one of adminis- 
party by whom the legacy was retained, | tration; and thatthe heirs of the deceased 








and who still holds it. Dorsett v. Lambeth, 
7ll. 


See suprd 1. 


2. Evecutors. 


19. Where a dative executor has the sei- 


zin of the succession, the delivery of a | 


moveable legacy under a particular title must 
be demanded from him. C. C. 1623, 1664. 
Succession of D’ Aunoy, 36. 

20. In all personal actions the executor 
who has the seizin is the legal representa- 
tive of the succession, and judgments ren- 
dered against him are conclusive upon the 
heirs, where neither fraud nor collusion are 
alleged nor proved. C. P.123. 16. 

21. Where an executor compromises a 
claim of the succession without having been 
authorized by the court, the heirs alone can 
take advantage of the omission ; and it is in- 
cumbent on them to do so when they take 
the seizin of the succession from the exec- 
utor. Per Curiam: They cannot be per- 
mitted to receive from him all the property 
which the compromise had secured to them, 
and to claim more afterwards on the ground 
that he had no authority to make it. Dela- 
bigarre v. Second Municipality, 230. 

22. Property of a succession offered for 
sale at a twelve-months’ credit under a ji. 
ja-, may be purchased by the executor, for 
the benefit of the succession, with a view to 
obtain an extension of time for the pay- 
ment of the debt, and a twelve-months’ 
bond executed by him for the price will be 
valid. The effect of the adjudication was 
not to acquire for the succession property 
it did not previously possess, nor to change 
the nature of its title. The heirs alone 
can complain of the purchase. 


was adequate, the only consequence will be 


for the price. Lafayctle v. Preston, 381. 
23. Where, subsequently to an act of 

sale of lands, the parties declare in a sepa- 

rate act that the real consideration of the 





If they re- | 
pudiate the act on the ground that the price | 
offered by third persons for the property | 
ne ¢ - | 15): but the executor cannot require that 
that they may insist on the executor’s ta- | 

king the property, and accountiag to them | 


jare the proper persons with whom to con- 
test the propriety of appointing such an 
lagent. Delas.us v. Roumage, 510. 

24. A contract made by an executor with 
|an attorney for a certain fee as compensa- 
tion in full for any professional services 
| necessary in the settlement of the succes- 
| sion, whether any action be instituted by or 
| against the succession or not, may be bind- 
| ing between the parties personally, and yet 
| constitute no charge against the succession. 
| 'f an executor who receives tommissions for 
| his services chooses to devolve the whole 
labor and responsibility of the administra- 
| tion upon an attorney, he must pay for the 
| services rendered by the latter; they con- 
| stitute no charge against the successisn. 
| The succession willbe liable only for the value 
| of the professional services actually rendered 
| for its benefit. Succession of Macarty, 517. 
| 25. The appointment of a legatee as da- 
tive testamentary executor in compliance 
' with the desire of all the other heirs except 
| one who is silent. where the evidence sug- 
gests no doubt as to his fidelity, capacity or 
| fitne@® will be considered as a proper exer- 
cise of the discretion vested in the judge 
_ by art. 1671 of the Civil Code. Succession 
| of Bernard, 565. 

26. One to whom a testator bequeaths 
the residue of his estate after the payment 
| of a particular legacy, is entitled, as univer- 
| snl legatee, to the possession of the estate 
| of the deceased, where there are no heirs 


| to whom any portion of the testator’s prop- 


erty is reserved by law. C. C. 1600, 1602. 
The only condition which the executor, from 


| whom the seizin is claimed, can impose on 


the heir is, that the latter shall advance a 
sum sufficient to pay the moveable legacies. 
Creditors may claim security for their de- 
mands from the heir, previously to his ta- 
king possession (stat. 25 March, 1828, s. 


such security be given. 


Succession of Fisk, 
705. 


See 17 suprd. IJvupemext, 5. 
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ERROR. 
See Evipence, 41. Transaction, 1. 
2. 
ba EVIDENCE. 


See Caimmnat Law, VI. Suave, 1. 


Successions, 2. 


I. Onus Probandi and Presumption. 


1. Where by a contract of sale of land 
the validity of the sale was made to depend 
onthe payment by the vendor of certain notes 
which formed no part of its consideration, the 
subsequent resumption of possession of the 
land by the vendor creates such a presump- 
tion of payment as makes it incumbent on 
the vendee to account for the notes. Downes 
v. Scott, 278. 

2. Where third persons intervene in an 
action by attachment, basing their claiin to 
the property attached upon a contract of 
consignment which presupposes the exis- 
tence of a debt, proof of the debt is essen- 
tial to entitle them to recover. Blackly v. 
Matlock, 366. 

3. A slave brought to this State and re- 


‘maining with the person who brought him 


until his death, being an immovable in his 

ion, must be presumed to belong to 
him. If such a title is to be effected by 
parol evidence as to its origin in a State in 
which slaves are considered as pagonal 
property, the evidence ought to be definite, 
positive, and of unquestionable credibility. 
Waters v. Grayson, 595. 

4. The acts of an officer de facto. in actu- 
al exercise of the ordinary functions of his 
office, are valid as to third persons who may 
be interested insuchacts. Citizens Bank v. 
Bry, 631. 

5. Where the defendant, in an action ona 
foreign judgment rendered against a person 
of the same name, denies his identity with 
the defendant named in the transcript, he 
must disprove his identity. The proof 
furnished by the record is primd facie suffi- 
cient against him. Whiting v. Ivey, 649. 

6. Where in an action on a note for the 
price of a slave, defendant alleges that the 
slave was unsound at the time of the sale, 
and has since died of the disease with which 
he was then affected, the burthen is on de- 
fendant to show that he took such care of 
the slave as a prudent father of a family 
would have done, and that a physician was 
employed by him to attend to the slava du- 





DOTAL PROPERTY.—EVIDENCE, IV. 
DOTAL PROPERTY. 


See MarariaGe, 7, 10, 12. 


ring his sickness. Davis v. Janin, 712. 


See 34 infrdé. AtTTacument, 8. ArrTor- 
NeY AT Law, 7. Bankrupt, 1. Cor- 
PORATIONS, 8. JUDGMENT, 16, 18, 19. 
Marria@eE, 8. 


Il. Exceptions to. 


7. Evidence recived in the lower court 
without exception, cannot be objected to, on 
appeal, as inadmissible. Somerville v. 
Young, 290. 

8. Where evidence has been received 
without objection, it will be too late, at a 
subsequent stage of the trial, to object to it 
as inadmissible. Pickett v. Bates, 627. 


Ill. Best Evidenee. 


9. The production of letters showing 
that fines had been imposed on a mail-con- 
tractor by the post-office department for fail- 
ures to deliver the mail in time, the depart- 
ment having the right to remit the fines on 
a proper showing, is not sufficient evidence 
that the fines have been puid, to authorize a 
judgment for their amount against a sub- 
contractor through whose fault the fines 
were incurred. Riley v. Hart, 184. 

10. Parol proof of a fact of which writ- 
ten evidence must exist. as of a mortgage, 
is inadmissible. Union Bank v. Ellis, 188. 

11. Where an act transferring the rights 
of a mortgagee and subrogating the pur- 
chaser thereto has been lost, proof of its 
contents can only be received upon showing 
a previous advertizement of the loss, and 
that proper measures had been taken to re- 
cover it. C. C. 2258, 2259. Williams v. 
Moraney, 228. 


IV. Relevancy and Admissibility under 
Pleadings. 


12. Where, in consequence of the debt- 
or’s not having been put in default for the 
non-performance of his contract, damages 
cannot be recovered, evidence to prove the 
amount of damage should be rejected. Hay- 
den v. Herizinger, 293. 

13. Where a defendant objects to the 
admission of any evidence on the part of 
plaintiff until he has elected between two 
inconsistent causes of action and the abjec- 
lion is sustained, and plaintiff excepts but 
insists that the case shall go to the jury, and 
the judge sanctions this irregular proceed- 
ing, evidence in support of the contract sued 
on must be admitted. 

14. Where the plaintiff in a petitory ac- 
tion claims the benefit of the possession of 
his vendors, their declarations may be prov- 
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ed, on the part of the defence, for the pur- | 
pose of establishing the character and fact 
of the possession; and this though one of 
them was the mother of the defendant. 
Davidson v. Matthews, 316. 

15. In an action of slander, defendant 
may offer, in mitigation, the testimony of a 
Witness to establish that, a short time be- 
fore the institution of suit, the latter heard 
a third person tell plaintiff that the prose- 
cution should not cost plaiotiff any thing; 
that plaintiff appeared not to wish to sue ; 
and that such third person said to plaintiff, 
that he intended to break down detendant, 
by lawsuits or otherwise. The jury might 
infer from the evidence either that defend- 
ant did not consider himself injured, or that 
he felt conscious of his own culpability and 
feared an investigation, or that he was 
drawn into the suit by a third person, as « 
means of oppressing the defendant, Dou- 
glass v. Craig, 639. 


V. Competency. 


16. In an action against part of the own- 
ers of a steamer, who, as commercial part- 
ners, were bound in solido, on a note given 
for materials furnished for her equipment, 
which recites that “the steamer and own- 
ers promise to pay, &c.,” and was signed 
by two of the partners who acted as agents 
for the rest, the latter will not be incompe- 
tent as witnesses for the plaintiff on the 
ground of interest in the event of the suit. 
Knight v. Lauve, 64. 

17. A grandfather is incompetent as a 
witness for his grandchild. C. C. 2260. 
Succession of Hargis, 142. 

18. A judgment rendered on the confes- 
sion of a father in favor of his children, is 
not evidence against third persons. Per 
Curiam: A father cannot be heard as a 
witness for or against hischild. C.C, 2260. 
Florance v. Bachemin, 174. 

19. On an appeal to a District Court, ta- 
ken by a land holder from the report of a 
jury of freeholders appointed to lay out a 
road, assessing damages for the injury sus- 
tained by him in consequence of the open- 
ing of the road over his land under a reso- 
lation of the police jury of the parish, the 


president of the police jury, being a mere | 


nominal party, is competent as a witness, | 
Nor can the members of the jury who laid | 
out the road and assessed the damages be 
excluded, on the ground that, being proprie- | 
tors of adjoining lands, they were interest- 
ed in the manner of laying out the road, 
and, consequently, in the event of the ap- 
peal. The objection goes only to their | 
credibility. Frosard v. Police Jury, 560. 
20. A decision, in a civil suit, declaring a | 
witness not entitled to credit, cannot render ' 


him thereafter incompetent to testify; 
though it may greatly affect his credibility. 
Farr v. Gyles, 669. * 


VI. Examination of Witness. 


21. Where the general character of a 
witness has not been impeached, but it has 
only been attempted to do so in reference t 
particular faets, the party by whom he 
introduced cannot sustain his credibility 
testimony of general character. Gilmore#. 
Brenham, 32. 


VII. Judicial Records and Proceedings. 


22. A statement in the return of a sher- 
iff that **he served copies of the petition 
and citation on defendants, through S., their 
agent,” is not evidence of the agency; and 
where there is no allegation in the petition, 
nor evidence in the record, that the person 
on whom thg service was made was agent 
of the defendant, plaintiff must be non- 
suited. Jacobs v. Sartorius, 9. 

23. A judgment against the priocipal, 
though not conclusive against his sureties, is 
evidence against them until its effect is im- 
pugned. Whitehead v. Woolfolk, 42. 

24. The delivery of letters of adminis- 
tration is presumptive evidence that the oath 
required of an administrator has been taken, 
and will impose upon one who contests the 
fact the burthen of proving that the formal- 
ity has not been complied with. Brooks v. 
Walker, 150. 

25. The admission in evidence of a rec- 
ord of the proceedings in another action, 
will be considered as introducing in evi- 
de e testimony upon which the judg- 
ment on those proceedings was rendered. 
Florance v. Bachemin, 174. 

26. A copy of a record of proceedings in 
'a court of this State, authenticated by the 

seal of the court, and certified by a deputy 

| clerk, is sufficiently attested. The deputy 

| is an officer known to the law. C. P. 782. 
Downes v. Tarkington, 247. 

27. Inan opposition by one who had been 

a surety on a custom-house bond, to a tab- 

| leau of distribution presented by the syn- 





| dics of the principal, the opponet may show 
by whom a judgment rendered on the bond 
had been paid, notwithstanding a statement 
in the marshal’s return that it had been paid 
by a different person. Per Curiam: The 
statement by the marshal formed no part 
of the return required by law; and, if it had 
formed a part, could not take away the right 
to prove that the opponent had refunded 
the amount, ora partof it. West vy. Credi- 
lors, 529. 

28. Letters of curatorship signed by the 
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judge as parish. judge and cz officio judge of the action against the former, to which the 
probates, accompanied by the bond and oath | latter was not a party, is, in the absence of 
of office received by that officer, and attest- | the original note, or of any evidence of its 


ed by his signature as parish judge, is suffi- | 
cient evidence of a valid appointment as cu- | 
* rator. Sanders v. Dosson , 587. 


29. Wherea party intends to avail him- | 
self of a judgment as the foundation of his | 
laim, the whole proceedings upon which | 
e decree was based, must be produced. | 
ae incomplete transcript will not be admissi- | 
. Brown v. King, 594. | 
30. A probate judge, by whom the bond of 
an administratrix was accepted and letters of 
administration granted, cannot be heard asa 
witness to prove that, one of the parties by 
whom the bond was signed executed it on 
the express condition that other persons, 
who never signed it, should become co-sure- 
ties with him; nor can any other person be 
received as a witness to establish such a fact. 
Taylor v. Jones, 619. 

31. Parol evidence is inadmissible to im- 
peach or contradict a record of judicial pro- | 
ceedings. Ib. 

32. The bond of an administrator receiv: 
ed by a probate judge of another State, forms 
a part of the judicial proceedings relating to 
theadministration of the estate, and is admis- 
sible in evidence as a part of a transcript of | 
such proceedings. Pickett v. Bates, 627. 

33. Though a transcript of judicial pro- 
ceedings in another State shows that a fi. fz. 
was issued against the party, the existence 
of a judgment will not be inferred. 1b. 

34. A judgment againsta debtor in ano- 
ther State, is primd facie evidence of the debt 
against a third person to whom the debter is 
alleged to have made a fraudulent and simu- 


lated sale, in an action against the rs in 





this State, to annul the sale for frau si- 
mulation. It devolves on the purchaser to 
rebut the evidence. Ib. 

35. A party cannot recover in an action 
instituted here on a judgment rendered in 
avother State, unless the transcript shows 
the foreign proceedings to have been clothed 
with the forms necessary to a valid judgment 
in the place where it was rendered. Thus 
where such a judgment purports to have 
been rendered by confession, but it is left 
doubtful whether the confession was made 
by the attorney, or by the defendant, and 
there is no writ, citation, declaration, or 
complaint, which the court was to pronounce 
upon, or the defendant confess, no effect 
can be given tothe judgmenthere. Terrill 
v. Van Bibber, 634. 

36. In an action by one of two makers of 
a joint and several promissory note, who had 
paid the whole amount in satisfaction of a 





judgment thereon obtained against him, to 
recover from his co-obligor one-half of the | 


amount so paid, a transcript of the record of | 


execution or consideration, insufficient to 
support the action. Beck v. Hunter, 641. 


See 18 supra. Arrrat, 27, 39. Crssto Bo- 
Norum, 12. Crration, 5. Execurory 
Process, 10,11. Ponicr Jury,2. Suer- 
FF, 9. Successions, 5. 


VIIL. Non-judicial Records and other 
Official Insiruments. 


37. The enrolment, and accompanying 
affidavit made by the master of a steamer, 


| are not conclusive evidence that the person 


stated in them to be the owner of the steamer 
is really such. Gilmore v. Brenham, 32. 

38. The record of the proceedings of a 
police jury, though not in the english Jan- 
guage, was admissible in evidence while the 
constitution of 1812 was still in force. 
Michel v. Police Jury, 123. 

39. A document purporting to be a copy, 
made in another State from a book called 
‘Miscellaneous Record Book E,”’ certified 
under the seal of that State, of a deed under 
seal for certain slaves, appended to which is 
the oath of the subscribing witness that he 


| witnessed the executivn of the instrument, 


and saw the maker deliver it, where the ef- 
fect of such record, under the laws of the 
State in which it was made, is not shown, if 
objected to, willbe inadmissible. The origi- 
nal deed, being under private signature, and 
presumed to be in the possession of the par- 
ty unless otherwise acceunted for, should 
have been produced; the copy offered was 
but the copy of a copy. Leggo v. Canal 
Bank, 138. 

40. Where a purchaser at a probate sale, 
who was a party to an action to annul the 
sale, sets up in his pleading his title as_pur- 
chaser, claiming a reeourse in warranty - 
against the succession in caseof eviction, he 
will not be listened to when, in an action 
against him by the administrator to recover 
the property or its value, he avers that he 
was not the owner of it at the date of the 
firstsuit. Putnam v. Davidson, 266. 

41. Where, after the dissolution of the 
community by the death of one of the 
spouses, the survivor, as tutrix of a daughter, 
becomes a party to a marriage contract of the 
latter, in which itis declared that the daugh- 
ter is entitled to a certain portion of land 
belonging to the community, and the daugh- 
ter subsequently mortgages that portion of 
the land to a third person, referring in the act 
to the land as that described in the marriage 
contract, the surviving wife will be estopped 
from questioning the title of the daughter to 
that portion of the land. Per Curiam: 




















Even if she made an unintentional mistake 
as to the quantity, her innocence will not 
protect her, for the rule is that, where one of 
two innocent persons must suffer, he shall 
suffer who by his act occasioned the confi- 
dence and loss. Frosten v. Legendre, 400. 

42. Though an act of sale sous seing privé, 
which had been recorded in the office of the 
parish judge, do not show upon its face that 
it was either acknowledged or proved before 
its registry, the certificate of the notary that 
the act was of record in his office, is such 
prima facie evidence that it was legally in- 
scribed as will relieve the party offering it 
from the necessity of showing upon what 
proof it was registered. Oglesby v. Drake, 
640. 


See Execurory Process, 9. 


IX. Private Writings. 


43. A receipt executed by a wife, assisted 
by her husband, acknowledging the receipt 
by the husband of the proceeds of parapher- 
nal property, is, prima facie, sufficient against 
the heirs of the husband; but where the 
succession of the latter is insolvent, the evi- 
dence adduced by the wife, in opposition to 
creditors, must be conclusive. Succession of 
Hargis, 142. 

44, A statement made in an account ren- 
dered by an agent, not under oath, there 
being no evidence to bring the account within 
the rule which permits the declaration of a 
witness to be given in evidence against the 
privcipal as part of the res geste, is inad- 
missible in evidence. Hebert v. Woods, 
254. 


X. Parol Evidence as affecting Written 
Instruments, and Proof of Fraud. 


45. Parol evidence is inadmissible, be- 
tween the parties or their representatives, to 
prove a sale, evidenced by a notarial act, to 
have been simulated. A counter-letter, or 
other written evidence equivalent thereto, is 
the only proof of simulation admissible under 
such circumstances. C. C. 2256. Dabadie 
v. Poydras, 153. 

46. The rule established by art. 2256 of 
the Civil Code, prohibiting the admission of 
parol testimony to contradict or enlarge valid 
written acts, will not exclude such evidence 
when adduced to identify Iand sold, where 
the titles contain no specific description of 
the property. Such evidence explains and 
elucidates the title, but goes neither against 
nor beyond it. Moore v. Hampton, 193. 

47. The true cause of a contract may be 
shown by any legal evidence, oral or written, 
and the evidence adduced for that purpose 
never can be considered as contradicting the | 
act. C. C. 1888, 1894. Delabigarre v. | 





Second Municipality, 230. 
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48. A statement made by a party is inad- 
missible to explain or contradict a notarial 
act made by his authority, where he conti- 
nues to hold the property conveyed to him 
by the act. Groves v. Steel, 280. 

49. Parol evidence is inadmissible to prove 
an agency for the purchase of real estate. 
Seaton v. Sharkey, 332. 

50. Though a written contract may be 
necessary to establish a partnership in the 
ownership of slaves as between the partners 
themselves (C. C. 2807), parol evidence will 
be admissible in favor of a third person 
charging a partnership interest, and a fraud 
committed by one of the partners for the 
benefit of his associates. Stewart v. Sowles, 
464. , 
51. A purchaser who sues to rescind the 
sale of a slave on the ground of fraud, will, 
not be estopped by the written act of sale, 
made in the name of one party alone, froni 
showing the interest of other parties. Jb. 

52. Parol evidence is admissible to prove 
that a written act of compromise, by which 
the creditor released a portion of his claim, 
was made in consequence of fraudulent re- 
presentations by the debtor. C. C. 3046. 
The introduction of such evidence is not 
prohibited by art. 2256 of the Civil Code ; it 
does not tend to vary or contradict the writ- 
ten act, but to show that there never was 
apy valid compromise, it wanting the essen- 
tial element of consent. Jamison v. Lud< 
low, 492. 

53. The rule established by art, 2256 of 
the Civil Code, which prohibits the intro- 
duction of parol evidence to vary or contra- 
dict the terms of a written act, is not infrin- 
ged by the admission of such evidence to 
prove a new and distinct agreement to pay a 
debt sed by the written act. Jb. 

54.9 here a written act of sale is unam- 
biguous, and, by its legal effect, confers the 
vendor's privilege, parol evidence is inadmis- 
sible to establish that the parties’intended 
that no such privilege should exist. C. C. 
2256. Boner v. Mahle, 600. 


XI. Proof of Agreement to Pay Interest. 


55. An agreement to pay interest must be 
established by written evidence. C. C. 
2895. Parol evidence is inadmissible for 
sucha purpose. Forgay v. Hamlin, 697. 


XII. Evidence of Parties. 


56. Where written interrogatories have 
been propounded to a witness to be examin- 
ed under a commission, and cross interroga- 
tories have been added by the opposite party, 
the examination must be restricted to them, 
unless with the consent of both parties. 
Stat. 25 March, 1628, ss. 7, 9. NSlagg ¥- 
Pomroy, 16. 
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57. A party may interrogate his adversary 
in relation to the character of a witness ; but 
such questions only can be put to him as 
could be propounded to a witness, in whose | 
place the party interrogaed must be consi- | 
dered as standing. Gilmore v. Brenham, 32. 

58. A party toa suit will not be required 
to answer interrogatories, where the appli- | 
gation to propound them was made after the | 
case had been called for trial, and the party 
proposed to be interrogated was absent. 
Brooks v. Walker, 150. 

59. Either party to an action has a right 
to require the answers of his adversary under 
oath to interrogatories to be used as evidence 
upon the trial of all issues pending between 
them, whether on preliminary exceptions or 
on the merits. C. P. 347. McGehee v. 

» Brown, 272. 

60; A party to an action to whom an in- 
terrogatory is propounded by his adversary, 
may state in his answer any matter pertinent 
tothe issue, aud clearly connected with the 
facts which his adversary is seeking to esta- 
blish. The answer may be qualified hy the 
statement of facts which would prevent the 
eonsequences of an absolute and unqualified 
answer. Haynes v. Heard, 648. 

61. Where, in an action on a note which 
is silent as to the rate of interest, a party, | 
for the purpose of reeovering a higher rate 
of interest than would be due on a note made | 
in this State, interrogates his adversary as to | 
whether the note was not executed by him in 
another State, the latter may mention in his 
answer, after denying that the note was 
made by him in the State indicated, that the 
eonsideration for which the note was given had 
failed, or that no consideration ever existed. 
Per Curiam: The purpose of the jpterro- 

tory being to subject defendant i 
fity for a higher rate of interest, a fact going 
to repel that liability, by invalidating the con- 
tract, is within the fair scope of the rule. Jb. 

62. Where a party, who has propounded 
interrogatories to his adversary, does not 
choose to use them, the latter may avail him- 
selfof them. Nor can this right be defeated 
by the plaintiff's abandoning his suit, before | 
trial, and without having used the interroga- 
tories. Where, after such an abandonment, 
the plaintiff institutes a second action for 
the same cause, defendant may offer in evi- | 
dence his answers to the interrogatories | 
propounded in the first case. Whiting v. | 
Ivey, 649. 

63. A manifest evasion by a party to 
answer interrogatories propounded to him, | 
when he could not mistake their import, | 
ereates a violent presumption that a true and | 
direct answer would have destroyed his 
siaim ordefence. 1b. 


XIII. In Actions on Bills of Exchangé | 
and Promissory Notes. 


EVIDENCE, XII. XIII.—E 
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XECUTION OF JUDGMENT. 


See Bitts or ExcHanGe, ETC., 17, 23, 
33 to 41. 


EXECUTION OF JUDGMENT. 


I. Where, subsequently to a seizure 
under a fi. fa. and advertizement of the pro- 
perty for sale at the court-house of the par- 
ish, the court-house is removed, under the 
provisions of a special law, to another place, 
the advertizement which had been posted up 
at the old court-house should be removed to 
the new, and the sale be made at the latter. 
C. P. 664. Stat. 5 March, 1842. After the 
new seat of justice was selected, and a 
court-house provided there, it became the 
only place at which sales under execution 
could be legally made. Union Bank v. 
Smith, 147. 

2. An order of execution must be in 
english and french, where the latter is the 
maternal tongue of the debtor, or it may be 
enjoined. C. P. 626. The fact that the 
petition in the action, which was in english 
only, was not excepted to on that account, is 
nota waiver of the right to require that the 
order of execution shall be in both languages. 
Dubrocav. Favrot, 272. 

3. A judgment creditor is not bound to 
resort toa revocatory action before seizing. 
property, which he believes to belong to his 
debtor, and to be held by a third person 
under a simulated sale. Clark v. State Bank, 
325. 

4. Where a judgment fora principal sum, 
with interest at ten per cent a year, was 
rendered before the stat. of 19 February, 
1844, reducing the rate of conventional inte- 
rest to eight per cent, a twelve months’ bond 
given forthe price of property sold undera 
Ji. fa. issued on the judgment, though exe- 
cuted after the passage of that act, might 
lawfully contain a stipulation for interest at . 
ten percent. Per Curiam: The judgment 
creditor had a vested right to interest at that 
rate until paid. Bemiss v. Dwight, 337. 

5. The proceedings authorized by sec. 13 


| of the stat. of 20 March, 1839, which pro- 


vides that where a plaintiff has applied for 
a fi. fa. and has reason to believe that a third 
person has property, or effects in his posses- 
sion, or under his eontrol, belonging to the de- 
fendant, or is indebted to him, he may canse 
such third person to be cited toanswer, under 
oath, interrogatories touching said property or 
debt, may be resorted to inall cases where a fi. 
fa. has been issued; and asa fi. fa. may issue 
from the court of the parish in which the 


judgment was rendered to any other in the 
State where the debtor has property (C. P. 
642), the right of propounding interrogato- 
ries to third persons is accessory to and ac- 
companies the writ to the parish in which i 














EXECUTION OF JUDGMENT.—EXECUTORY PROCESS. 


is to be executed, giving to the court of that 
parish jurisdiction over the proceedings 
against such third persons under the /i. fa, 
Featherstonh’ v. Compton, 380. 

6. A garnishee, or third person, to whom 
interrogatories are propounded under a fi. fa. 
under the statute of 20 March, 1839, sec. 13, 
and 18 March, 1840, cannot interfere in the 
controversy between the original parties, nor 
plead other defences than those necessary to 
protect himself. He will be protected by 
the judgment of the court against him, as 
no seizure in his hands can be made under 
the execution without notice to the defend- 
ant, who must, after notice, oppose the 
seizure, or lose all recourse against the gar- 
nishee fur the payment made by him under 
the orderofacompetentcourt. But a judg- 
ment and fi. fa. are necessary to support the 
proceedings against such garnishee or third 
person, and they may require proof of their 
existence as a pre-requisite to any judgment 
against them. Jb. 

7. A judgment is not satisfied, nor novated, 
by the taking of a twelve-months’ bond for 
the price of re sold undera fi. fa. 
Lafayette v. Preston, 381. 

8. A sale under execution of promissory 
notes, made withont appraisement, is void. 
C. P. 671 to 680. Stockton v. Stanbrough, 
390. 

9. A sale of promissory notes belonging to 
a debtor, made under a ft. fa., without their 
having been taken possession of by the mar- 
shal, is void. Jb. 

10. The defendants in the action are the 
only parties who can take advantage of any 
inaccuracy in setting forth the title of the 
case ina fi. fa., issued under a judgment; 
and their rights,in this respect, will be con- 
sidered as waived, where they subsequent- 
ly insist on a sale under the seizure and 
appraisement. Conrey v. Copland, 452. 

11. Where, after the appraisement of 
property seized under a fi. fa., it is discov- 
ered that no adjudication can be made on 
the day for which the sale is advertized, it 
being a day of public rest, and the sheriff 
makes a second seizure of the property, 
advertizing it anew, no new appraisement 
can be made, where the defendants in ex- 
ecution insist on the sale being made under 
the first appraisement. Jb. 

12. The sole object of the notice requir- 
ed to be given to a defendant in execution 
to appoint an appraiser, is to give him an 
opportunity to make an appointment. If 
he have done so, it is idle to enquire 
whether he had notice or not. Foster v, 
Roussel, 546. 

13. The proceedings authorized by sec. 
13 of the stat. of 20 March, 1839, against 
third persons under a fi. fa., cannot be 
substituted for a direct revocatory action, 
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and be used to assail,ou the ground of fraud, 
the title of such third person to property in 
his possession. Copley v. Dosson, 651. 

14. Interrogatories propounded to a third 
person under section 13 of the stat. of 20 
March, 1839, though not answered on the 
day on which the party was cited to appear, 
cannot be taken for confessed without an 
order of court. Until such an order has 
been made the person interrogated may 
appear and answer them, and plead any de- 
fence he could have previously offered. Jb, 

15. Where a plaintiff in execution re- 
ceives from a sheriff the proceeds of pro- 
perty sold by him under a fi. fa. without 
making any objection or reservation of any 
kind, he will be held to have ratified the 
sale, and cannot afterwards complain of the 
manner in which it was made. Coleman v. 
Dewees, 698. 


See AppraL, 15.. CorroraTIoNns, 7. 
PARTNERSHIP, 3, 4, 6. PRiviLeceE, 9. 
SALy, 35. SHERIFF, 7, 8, 9. 


EXECUTOR. 


See Donations, 19 to 27. 


EXECUTORY PROCESS. 


1. Where an order of seizure and sale is 
enjoined, and the creditor answers the peti- 
tion for an injunction, praying for a judg- 
ment against the plaintiff in injunction for 
the debt due him, with mortgage, the only 
effect of the prayer will be to ehange the 
proceedings from the vid ereculivd to the 
via ordinaria. The change involves no 
abandonment of the action, but merely au- 
thorizes a judgment to be rendered affect- 
ing the debtor’s property witha general 
mortgage. Brooks v. Walker, 150. 

2. Where an order of seizure and sale is 
enjvined, and the proceedings are changed 
from executory to ordinary by the answer 
of the creditor, both parties being before the 
court and issue joined between them, the 
plaintiff in injunction cannot object to the 
proceedings vid ordinaria on the ground of 
want of service of citation and petition. Jb. 

3. Where mortgaged property is in pos- 
session of the mortgagor, one expressly 
subrogated to the rights of the morgnkot. 
may proceed against it vid executivéd. But 
where an act of mortgage contains no clause 
denon alienando, and the property is sold 
by the mortgagor to a third person, neither 
the mortgagee, nor any one subrogated to 
his rights, can proceed against it by order of 
seizure and sale. The creditor must resort 
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toan hypothecary action. 
rancy, 

4. Where an order of seizure and sale, 
sued out under article 746 of the Code of 
Rractice, on a judgment rendered in anoth- 
er State, was suspended by appeal at the 
time of the passage of the stat. of 1 June, 
1846, repealing so much of that article as 
authorizes executory process on such a 
judgment, the proceedings must be dismiss- 
ed. Laws regulating the form of judicial 
proceedings relate to the remedy; and 
where, befure a final decision, a new law 
changes the form, it must take effect at 
once, unless it expressly declares that the 
pre-existing form shal] continue to be fol- 
lowed in cases then pending. . Scott v. 
Duke, 253. Commercial Bank v. Mark- 
ham, 698. 

5. Want of amicable demand, is not a 
sufficient ground to enjoin the execution of 
an order of seizure and sale. Snow v. 
Trotter, 268, 

6. In proceedings via crecutivd, it is not 
necessary that a copy of the petition should 
be se served on the defendant. C. P.734, 
735. Ib. 

7. A prayer that mortgaged property 

should be seized and sold to satisfy plain- 
tiff’s demand, is equivalent to a prayer for 
the recognition of the mortgage. Jb. 
* 8. Where a mortgage contains the pact 
de non alienando, it is unnecessary to allege 
in the petition for an an order of seizure 
and sale that, the property mortgaged is in 
the possession of the mortgagor. Jb. 

9. Where an act of mortgage given to 
secure the price of land, recognizes the ca- 
pacity of the agent by whom the sale was 
made and the mortgage retained, and re- 
cites the mandate, the power of @ftorney 
itself. forms no part of the testimony neces- 
sary to authorize an order of seizure and 
sale. Jb. 

10. Where it appears by any evidence 
that property has been appropriated by ju- 
dicial authority for the satisfaction of a 
foreign judgment, the judgment conld nut 
have been rendered executory here, even 
before the stat. 1 June, 1846, without show- 
ing what disposition had been made of the 
property ; it being impossible to say, with- 
out such evidence, what amount, if any, is 
due on the judgment. Ward v. Agricul- 
tural Bank, 450. 

11. A procés-verbal of an adjudication for 
the price of which the purchaser executed 
his notes with mortgage, though not in the 
form of a notarial act, being a matter of ju- 
dicial record, is authentic evidence, such as | 
may form the basis of an order of seizure | 
nd sale. Nor is it important that it was | 
not signed by the judge as judge of pro- 
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bates; his signature as parish judge was , 





EXECUTORY PROCESS.—HYPOTHECARY ACTION. 
Williams v. Mo- 


|sufficient. As parish judge, he was probate 


judge and auctioneer, and clothed with au- 
thority to adjudicate the property. San- 
ders v. Dosson, 587. 

12. An order of seizure and sale, issued 
prior to the statute of 1 June, 1846, ona 
judgment rendered in another State, can- 
not be proceeded with since the promulga- 
tion of that statute. A rule taken subse- 
quently to the statute on a garnishes to 
show cause why certain notes should not 
be delivered to the sheriff to be subjected 
to plajntiff’s execution, must, consequently, 
be discharged. Kilgore v. Planters Bank, 
693. 

13. The stat. of 1 June, 1846, which de- 
clares: ** That so much of articles 746 and 
747 of the Code of Practice as authorizesa 
creditor having obtained a judgment in 
another State of the Union or in a foreign 
country, to proceed by executory process 
on said judgment, be, and the same is here- 
by, repealed,” does not violate art. 119 of 
the constitution, which provides that, “no 
law shail be revived or amended by refer- 
ence to its title; but in such case the act 
revised, or section amended, shall be re- 
enacted and published at length.” Per 
Curiam: Art. 119 does not include, by its 
terms, the repeal of laws, or portions of 
them, and can only be thus extended by an 
implication of doubtful propriety. Com- 
mercial Bank v. Markham, 698. 


FAMILY MEETING. 


See Turorsuir. 


FIDEICOMMISSUM. 


See Donations, 9, 11, 13. 


FRAUD. 


See Evipence, 45, 50, 51, 52. 
TION, 8, 9. 


Prescrip- 


HUSBAND AND WIFE. 


See Marriage, 


HYPOTHECARY ACTION. 





1. One who purchases slaves subject to 
the condition that they shall be emancipated 
in a certain time, and who subsequently 
emancipates them under a decree of court 
rendered in due form, cannot afterwards be 
Sued in an hypothecary action as a third 














HYPOTHECARY ACTION.—INJUNCTION: 


possessor of the slaves, by the holders of a 
judgment which had been registered while 
the slaves were in the possession of their 
original owner. Per Curiam: The defen- 
dant is not a third possessor, nor can he be 
treated as the real emancipator. The slaves 
hold their actual status under a decree of 
court, which will be binding until overruled 
in a direct action against them and the judg- 
ment debtor. Taylor v. Rostrop, 100. 

2. The owner of an undivided third in- 
terest in certain real estate, having mort- 
gaged it to plaintiff, by an act duly recorded, 
subsequently sold his third to the owner of 
the other two thirds. A creditor of the 
latter, who subsequently obtained a judg- 
ment against him, seized the whole proper- 
ty under execution, and sold it for a price 
Jess than the mortgage upon the one-third, 
and the whole price was paid to the judg- 
ment creditor. The first mortgagee was 
not a party to these proceedings. Inan 
action by him against the purchaser as third 
possessor: Held, that plaintiff’s mortgage- 
rights are protected by arts. 683, 684 of the 
Code of Practice; and that, under art. 709, 
he is entitled to an hypothecary action 
against the purchaser at the judicial sale, 
as a third possessor who has taken subject 
to the mortgage. De Blancv. Dumarirait, 
542. 


See Executory Process, 3. 


IMPUTATION OF PAYMENT. 
See Payment, 3, 5, 6. 


INDICTMENT. 
See Crimmnat Law, IV. 


INJUNCTION. 


1. To authorize a debtor to enjoin an 
execution on the ground of his being the 
holder of notes and drafts due by the plain- 
tiff in execution, it must be shown that they 
were acquired at such a time that they 
could not have been pleaded in defence to 
the original action. Morgan v. Driggs, 
124. 

2. Where an execution, issued for the 
amount of a judgment rendered by the Su- 
preme Court and for the costs, is enjoined 
bythe debtor, proof that the costs in the 
Supreme Court had been paid by the deb- 
tor before execution was issued, but unac- 
companied with any allegation that the cre- 
ditor was aware of the payment, will not 








| judgments have been enjoined. 


7419 


tion; nor will the fact deprive him of the 
right to damages, under the statute of 25 
March, 1831, s. 3, upon the amount enjoin- 
ed, which was really due. 0. 

3. To authorize a judgment, on the dis- 
solution of an injunction, condemning the 
plaintiff in injunction and his surety to pay, 
in solido, the amount of the judgment en- 
joined, there must be proof that the credi- 
tor had lost the amount of his judgment in 
consequence of the injunction. Segond v. 
Remy, 126. : 

4. The execution of a judgment cannot 
be enjoined on the grounds which have been 
pleaded in defence to the original action. 
Barrow v. Wright, 130. Yi >. 

5. Where a defendant in injunction prays 
for its dissolution, and that the principal and 
C. M., his surety, be condemned, in solido, 
to pay interest and damages, and it appears 
from the bond that J. J., and not C. M., 
was surety on it, judgment may be rendered 
against the party really bound as surety. 
Under sec. 3 of the stat. of 25 March, 
1831, it was sufficient to show who was the 
real surety on the bond, to authorise a judg- 
ment against him. Union Bank v. Smith, 
147. 

6. A bankrupt who has failed to plead his 
discharge under the act of Congress of 19 
August, 1841, in defence to an action against 
him, cannot avail himself of it as a means of 
arresting, by injunction, the execution of 
the judgment against him. Palmer v. 
Moore, 208. 

7. An affidavit by a party that ‘the facts 
and allegations stated and set forth in the 
foregoing petition, which according to his 
belief render an injunction necessary, are 
true to the best of his knowledge and be- 
lief,” is insufficient to sustain an injunction. 
Canal Bank v. Carriel, 225. 

8. An affidavit for an injunction, in these 
words: ‘*M. J. (the petitioner,) being duly 
sworn deposes, that facts stated in the fore- 
going petition are true to the best of his 
knowledge and belief,” is insufficient, for 
uncertainty. C. P. 304. The party will 
not be permitted to amend by inserting the 
articie the before facts, the sense being 
complete without it, where nothing shows 
the omission to have been one of inadver- 
tence, nor that the party intended to swear 
to all the facts stated in his petition, nor to 
any specific fact. Judson v. Connolly, 466. 

9. Sec. 3 of the stat. of 25 March, 1831, 
authorizing the court, in case of the disso- 
lution of an injunction, to condemn, in the 
same judgment, the plaintiff and his sure- 
ty, jointly and severally, to pay to the de- 
fendant interest on the amount of the judg- 
ment and damages, applies only where 
In other 


subject the latter to the costs of the injunc- ' C85es, the defendant must be left to his 
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remedy onthe bond. Jacobs v. Augustin, 
476. 

10. An affidavit at the foot of a petition 
for an injunction in these words, * that 
facts and allegations contained in the fore- 
going petition are true,” is insufficient, no 
specific fact, rendering an injunction ne- 
cessary, being sworn to. Carroll v. Miller, 
555. 





11. The sale of property seized under a 
ji. fa. cannot be enjoined by the defendant 
in execution, on the ground that it does not 
belong to him, but to others; it is for the 
latter to resist the execution, if they desire 
to doso. Ifthe property was in possession 
of defendant as agent for the owners, or as 
administrator of the succession of any one 
of them, he might have instituted proceed- 
ings, in their names, for their protection. 
Mitchell v. Lay, 593. 

12. Where a surety signs an ipjunction 
bond in blank, which is afterwards properly 
filled up, his liability will attach from the 
time of his signature. Eyssallenne v. Citi- 
zens Bank, 663. 


See Apprat, 7, 11. Insunction. 4. 


INSOLVENCY. 
See Cessio Bonorum. Jupement, 4. 


INSURANCE. 


1. Where in an action on a policy of in- 
surance on merchandize on board of a barge 
which was sunk while in tow of a steamer, 
the evidence shows that the barge was 
strong and in good condition, and that it was 
possible that her sinking may have been ow- 
ing to some unseen and undiscovered peril 
of the river, it would be to extend the doc- 
trine of seaworthiness too far, to avoid the 
policy because the cause of the accident is 
not specifically ascertained by the evidence. 
Sne 
474. 

2. The general rule is, that seaworthiness 
cr ape ; but where a vessel springs a 
J 


v, Memphis Insurance Company, 


soon after the risk commences, without 
any apparent cause from perils within the 
policy, a new presumption arises of unsea- 
worthiness; but this latter presumption is 
not conclusive ; it may be rebutted by evi- 
dence. 

3. Where a vessel insured “at and from 
N. to H., from thence to B. and back to 
N,” is lost while in the port of H., the loss 
is covered by the policy. The insurance is 
the same as if the policy had been “at and 
from N. to B. with liberty to stop at the in- 
termediate port of H. The words * thence” 
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ports have not the same exclusive sense as 
when used with regard to the commence- 
ment of a voyageg@they are merely de- 
scriptive of the course of the voyage. Un- 
der policies ‘+ from” a port, instead of * at 
and from,” the risk attaches only from the 
time of sailing; but though ‘+ a?” is used, 
when it is intended to include the insurance 
in port at the commencement of the voy- 
age, it is not usual to insert it in relation to 
intermediate ports, to cover the risk while 
— Bradley v. Nashville Insurance Co., 

4. Where an insurance company was 
bound, in good faith,to furnish a policy inthe 
usual form and with the usual clauses, they 
will not be allowed to release themselves from 
any liability to the insured from their ne- 
glect todo so. Ib, 

5. In the construction of policies of in- 
surance the intent is to be regarded, rather 
than the grammatical construction. Ib. 


INTEREST. 


See Evipence, 55,61. Crss1o Bonorum, 
2. ExrcutionorJupement.4. Jupe- 
MENT, 9. Loan. MarriaGe, 17. Os- 
LIGATIONS, 12, 17, 18, 23, 28. Succrs- 
sions, 4, 11, 17. Surety, 12. Tu- 
TORSHIP, 13, 14, 


INTERROGATORIES ON FACTS 
AND ARTICLES. 


See Evipence, 12. 


‘ 


INTERROGATORIES UNDER 
A FI. FA. 


See Execution or JupDGMENT, 5, 6, 13, 14. 


INTERVENTION. 
See Preapine, III. 


JUDGMENT. 
See Cessio Bonorvum, 1. 


I. Form. 


1. A judgment rendered on a rule taken 
on a sheriff, to show cause why he should 
not be declared liable as surety, of account 
of his neglect to take the surety required 
by the court on releasing sequestered prop- 
erty, if not signed by the judge cannot 
have the force of res judicala. C. P. 546. 


and * from” when applied to intermediate! Gates vy. Bell, 62. 

















2. The stat. of 10 April, 1805, having re- 
quired that all judgments should be signed, 
a judgment rende hile that stetute was 
in force, not signed, cannot have the force of 
res judicata. Hatch v. Arnault, 482. 


Hl. Effect. 


3. Decrees rendered by consent of par- 
ties, decide nothing; they merely authen- 
ticate private agreements, and render them 
executory between the parties. Their ef- 
fect as to third persons, is that of a transac- 
tion made in an authentic form. Union 
Bank v. Marin, 34. 

4. A decree rendered by consent in a 
proceeding which a father and his children 
are parties, by which a mortgage is created 
on the property of the former, after an ex- 
ecution issued against him at the suit of a 
third person had been returned ‘nulla 
bona,” and his insolvency at the time there- 
by ascertained, cannot affect the rights of 
the creditor. Jb. 

5. Where the matters at issue in an op- 
position by the heirs of the wife to an ac- 
count presented by the surviving husband 
as executor, are the right of the heirs to a 
certain interest in a plantation and slaves al- 
leged to be community property, and 
the simulation of a sale of the property 
made by the husband before the dissolution 
of the community, the judgment rendered 
thereon may be pleaded as res judicala to 
an action by the heirs against the husband 
personally for a partition of the same prop- 
erty alleged to be owned by themselves and 
the defendant, and for a judgment recog- 
nizing their rights to an undivided portion 
of it and declaring the simulation of the sale 
made by the husband. The fact that the 
proceedings on the opposition were against 
the defendant as executor, and thatthe op- 
’ position was to his account as such, will not 
prevent the judgment from being set up a9 
res judicata, on the ground that the de- 
mands in the two cases were not made by 
the parties in the same quality. PerCuriam: 
The law giving a preference in the adminis- 
tration of successions to those who are in- 
terested in them, it generally happens that 
the administrator, either as heir or creditor, 
has an interest adverse to that which he 
represents. His individual interest is liti- 
gated in the account which he presents, and 
on which his claim, as heir or creditor, is 
exhibited; in the eye of the law he is per- 
sonally rty, though his personal rights 
have been asserted in his representative ca- 
pacity ; and if one having an adverse interest 
make an issue on the claim, any judgment 
rendered on it will be binding on both par- 
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ties. Morton v. l’ackwood, 167. 
6. The only test as to the effect of a de-' 
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cree as res judicata is its finality as to the 
matters embraced in it, and its having the 
requisites prescribed by art. 2265 of the 
Civil Code. Kellam v. Rippey, 202. 

7. To support the exception rei judieate 
the issue in the two actions, as well as the 
parties, must be the same. Successors, or 
ayans-cause of the parties to the original 
suit, are considered as having been parties 
themselves, where their titles have been ac- 
quired since the institution of the action in 
which the original judgment was rendered ; 
aliter, if acquired before. Delabigarre v. 
Second Municipality, 230. 

8. One who purchases property, or ac- 
quires a mortgage on it, pending a litigation 
in relation to it, though for a valuable con- 
sideration, and without any express or im- 
plied notice in point of fact, will be bound 
by any decision that may be made against 
the person from whom he acquired his title 
or mortgage. Gillespie v. Cammack, 249. 

9. Asa general rule a judgment in an ac- 
tion for interest, particularly when evidenced 
by a distinct obligation, will not have the 
force of res judicata between the same par- 
ties, in @ subsequent suit for the principal, 
or other arrears of interest. Butif in a suit 
for interest the validity of the original con- 
tract is adjudicated upon, the judgment 
will be conclusive between the same parties. 
Where, however, a case goes off on some 
matter of form, or some technical defect, it 
is obvious that the fact itself negatives the 
idea that the causes of action or defence are 
the same, or that the adjudication was on 
the contract ; and acase so terminated does 
not form res judicata in another suit in 
which the original cause of action is in con- 
troversy. State Bank v. Navigation Co., 
294. 

10. Where a judgment has been obtain- 
ed on a note, the note itself becomes mer- 
ged in the judgment, and can only be sever- 
ed from it by the reversal or recision of the 
judgment. Smalley v. Creditors, 386. 

11. Where a final judgment has been 
rendered against a plaintiff, in an action on 
a bill of exchange, on a plea of prescription, 
the judgment will be conclusive against him 
in a subsequent action on an account cur- 
rent, the balance in which results from the 
non-payment of the dill. The cause of ac- 
tion being the same in both suits, plaintiff 
cannot, by merely changing the form of his 
pleadings, avoid the consequences of the 
first judgment. Johnson v. Forstall, 446. 

12. Where the demand in one case is 
made by a party in his own right, and in an- 
other as executor, the demand not being 
between the same parties in the same ca- 
pacity, a judgment in the first case cannot 
have the force of res judicata in the second. 
West v. Creditors, 529. 

13. The exception rei jurcate is strict? 
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juris; and if there should be any doubt as 
tu the identity of the things claimed, or of 
the persons claiming them, it cannot be 
maintained. Jb. 

14. Where there is doubt upon a ques- 
tion of res judicata, the party against whom 
the plea is set up should have the benefit of 
= doubt. Westv. Creditors—Rehearing, 

2. 

15. A judgment homologating a tableau of 
distribution presented by the syndic of an 
insolvent, and declaring that it shall stand 
as the final tableau of distribution of the 
funds in the hands of the syndic,” on which 
a creditor, who opposed the homologation, 
was placed as an ordinary creditor, cannot 
be pleaded as res judicata to an opposition 
by the same creditor, to a second tableau, 
for the distribution of other funds, on which 
he claimed to be placed as a privileged cred- 
itor for the same debt. The homologation 
has the force of res judicata only as to the 
funds proposed to be distributed by the first 
tableau. Jb. 

16. The socption which attaches to 
the thing adjudged is juris ct. de jure, and 
no evidence is admissible against it. Orr v. 
Thomas, 582. 

17. Where, in an action against one who 
had executed a mortgage on land to secure 
his faithful administration as curator of a 
succession, and who had left the State in- 
debted to the succession for moneys receiv- 
ed by him in his official capacity, a curator 
ad hoc is appointed to represent the absen- 
tee, and’a judgment is rendered against him 
for the amount due, and the mortgage 

ized and rendered executory, the 
judgment must be restricted to the proper- 
ty mortgaged. It has not the force of a 
personal judgment, rendered after citation ; 
nor, on being recorded, can it have the force 
of a judicial mortgage on property held by 
a third person, under a conveyance from 
the debtor anterior tothe judgment. George 
v. Le Grand, 652. 


See Cessio Bonorum, 11. Successions, 3. 





Ill. Action to Annul. 


18. A judgment of interdiction, execu- 
ted nearly thirty years previously in the 
presence of the party interested, and of his 
wife and relations, without any kind of op- 
position, and under which property has 
been purchased by third persons in good 
faith, will not be annulled because no record 
evidence of citation or of the appearance of the 
party is to be found in the office where it 
should have been preserved. Per Curiam: 
In consequence of the notorious want of 
care in the preservation of the public rec- 
ords in the country parishes, the absence of 
such record evidence, when applied to an- 
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cient proceedings, raises but a remote pre- 
sumption, and one which must be held sub- 
ordinate to the violent legal presumption 
that, the judge before whom the proceed- 
ings were had did his duty. Gentile v. 
Foley, 146. 

19. After twenty years, there is a pre- 
sumption in favor of every judicial tribu- 
nal, acting within its jurisdiction, that all 
persons concerned had due notice of its 
proceedings. Ib. 

20. The right to annul a judgment is not 
restricted to the cases specially enumerated 
by art. 607 of the Code of Practice. But 
to entitle a party to such relief, a case must 
be made outshowing that it would be against 
good conscience to execute the judgment, 
and that the plaintiff could not have availed 
himself of the matter in the former litiga- 
tion, or was prevented by fraud or accident 
from so doing, If there has been laches or 
negligence, the party cannot be relieved. 
The matter must be such as the defenant 
could not, by reasonable diligence, have 
known. Norris v. Fristoe, 646. 


IV. Judgment as in case of Non-Suit. 


21. Where an action has been pending 
for more than three years,and plaintitis have 
had ample time to procure the testimony 
necessary to establish the demand, but have 
not done so; and, on the motion for a new 
trial, it was not urged that there was sur- 
prize, or any expectation of obtaining fur- 
ther evidence, a final judgment, and not one 
of non-suit, will be rendered in favor of 
defendant. New Orleans and Carrollion 
Railroad Company v. Chaney, 262. 

22. Where a plaintiff, in an action in 
which there is no reconventional demand, 
fails to appear onthe day fixed for the trial, 
either in person or by attorney, to prosecute 
his suit, no final judgment can be rendered 
against him; the judgment should be one 
of non-suit. C. P. 491, 532, 536. Me- 
Donogh v. Dutillet, 660. 


JURY. 


1. A court may assess damages without 
the intervention of a jury. Art. 313 of the 
Code of Practice relates to the assessment 
of damages under judgments by default. 
Daly v. Van Benthuysen, 69. 

2. A prayer for a jury is too late, after 
the case has been called for tri C. P. 
494, 495. Brooks v. Walker, . 

3. A prayer for a trial by jury isin time, 
if made before the case is set for trial. C. 
P. 494, 495. Wilson v. State Bank, 196. 


4. Under the 17th sec. of the stat. of 10 
February,’ 1841, a prayer for a jury should 
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be disregarded until the jury fee is paid; 
but the payment may be made at any time 
before the case is fixed for trial. Jb. 

5. Where a case is tried before a jury | 
who write only french, and the verdict is 
returned by them in that language, and it 
is translated into english under the direction 
of the court, read to them as translated, 
assented to by them, signed by the fore- 
man, and recorded by the clerk in their pre- 
sence, it will be sufficient. Walsh v. Bar- 
row, 265. 

6. A plaintiff canaot require that an ex- 
ception to the jurisdiction of the court, on 
the ground of the defendant’s domicil being 
in another parish than that in which the 
action is pending, should be submitted to a 
jury. McGehee v. Brown, 272. 


See AppEAL, 38. CriminaLt Law, VII. 


LAW. 


1. Section 7 of the act of the Mississippi 
legislature of 21 February, 1840, which de- 
clares, that it shall not be lawful for any 
bank in that State to transfer, by endorse- 
ment or otherwise, any note, bill receivable, 
or other evidence of debt, was intended 
solely for the benefit of the debtors of those 
banks ; and the privilege which it conferred 
on them, of paying the banks in their 
own notes, might be waived by the debtors. 
The transfer of the notes does not place a 
party claiming under it, in the position of 
one to whom courts can give no assistance 
in enforcing his contract, as in case of a 
plaintiff seeking to enforce an immoral 
or unlawful contract. Roberts v. Stark, 71. 

2. Though a statute direct a thing to be 
done at a particular time, it does not neces- 
sarily follow that it may not be done after- 
wards. Wilson v. Siate Bank, 196. 

3. The laws organizing the government 
of acity are eminently laws for the preser 
vation of public order, from the force and | 
obligations of which individuals cannot de- | 
rogate by their conventions. C. C. 11. 
Contracts made in violation of such laws are 
absolute nullities, not susceptible of ratifica- 
tion. State Bank v. Navigation Company, | 
294. 

4. Prior laws will not be presumed te 
have been repealed by subsequent laws, | 
from the mere fact that the latter contain | 
provistons different from the former. A re-| 
peal will be implied only where the last | 
statute ins provisions contrary to, or 
irreconcileable with, those of prior laws. 
C. C. 23. State v. Lewis, 398. 

5. Those statutes are real, in contradis- | 
tinction to personal, which regulate directly | 
property, without reference to the condition | 











95 


753 
or the capacity of its possessors. Augusta 
Insurance Co. v. Morton, 417. 


” 
“9 


See MarriaAGE, 3. 


LEASE. 
I, Of Things. 


1. A stipulation that a lessee shall not 
sub-let the premises without the written 
assent of the lessor, is for the exclusive be- 
nefit of the latter, and if he does not take 
advantage of it, no one elsecan. Montecon 
v. Faures, 43. 

2. Where a lease of land has not been 
recorded in the manner required by law for 
absolute sales of real estate, the lease will 
be without effect as to purchasers from the 
lessor. Stat. 26 March, 1806, s. 1. Brown 
v. Matthews, 198. 


See Priviteer, 15. 


Il. Of Labor. 


3. In an action by a contractor, against 
the party with whom he had contracted for 
the erection of a building, for damages for 
non-performance on the part of the latter, 
the difference between the amount the con- 
tractor was to receive, and that which he 
was to pay under sub-contracts made by 
him for the materials and building, does not 
constitute the amount of profit the contrac- 
tor is entitled to recover. Per Curiam: 
It cannot be ascertained, without evidence 
as to the value of labor and materials at the 
time, and as to the solvency of the sub- 
contractors, whether they would have been 
able to comply with their obligations, or to 
indemnify the contractor if they had not. 
When a contract is broken before the arri- 
val of the time for full performance, and the 
opposite party sues for damages also before 
the time for full performance, the market 
value at the time of the breach, whenever 
there is a market value, is to govern. 
Where there is none, as in this case, the 
question involves a minute enquiry into the 
cost of materials, the expense of procuring 
and transporting them to the place of deli- 
very, the amount of labor required for put- 
ting up the building and the value of the 
wages of laborers and mechanics, the whole 
to be assessed at the time of the breach of 
the contract; and wherever the estimate of 
profits must be somewhat conjectural, the 
damages should be moderated so as to allow 
for any partial uncertainty that may exist. 
Seaton v. Second Municipality, 44. Mc- 
Cord v. West Feliciana Railroad Co., 285. 

4. Where, in consequence of the failure 
to give to the owner of a plantation the 
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notice required by the police regulations of 
the parish, of the work to be done in making 
a road and levée on his plantation, the con- 
tractor to whom the work was adjudicated 
cannot proceed summarily to seize and sell 
the land, he may recover from the police 
jury the amount due under his contract. 
Michel v. Police Jury, 123. 

5. A contract made by a partnership, as 
undertakers for the construction of a rail- 
road, will be cancelled by the death of any 
of the parties. unless the other party con- 
sent that the work shall be continued by 
the heirs of the deceased, or by others em- 
ployed by them for that purpose. C. C. 
2737. . A oo to me. such —— will 
not subject the party refusing to damages. 
He eenk bouad to pa to the er my 
value of the work already done, and that of 
the materials already prepared, proportion- 
ably te the price agreed on, in case such 
work and materials may be useful to him. 
C. C. 2738. McCord v. West Feliciana 
Railroad Co., 285. 

6. Where one whe had contracted to 
ereet certain buildings, becomes insolvent, 
leaving the buildings incomplete, and an 
instalment of the price, payable on their 
eompletion, unpaid, nothing in the stat. of 
¥8 March, 1844, requires that the owner, in 
erder to entitle himself te apply the unpaid 
balance to their completion, should have an 
estimate of the work remaining to be done 
made by any disinterested persons. How- 
ever expedient such acourse may be, it is 
not required by the statute. Whatever has 
been cena expended in the comple- 
tion of the buildings, must be deducted from 
the unpaid instalment. The provision for 
a submission to arbitration in see. 3, of that 
stat. contemplates enly disputes between 
the contractor and those employed by him, 
or who have furnished him with materials. 
Hale v. Wills, 504. 

7. By the stat. of 18 March, 1844, rela- 
tive to mechanics and laborers employed by 
Builders, and the furnishers of materials, 
these persons, as against the owner, hold 
under, and not beyond, the building con- 
tract. 

8. An account, presented by a farnisher 
of materials used in the construction of a 
building, to the owner, in order that the lat- 
ter may retain its amount out of subsequent 
payments, under the provisions of the stat. 
of 18 March, 1844, which states the quan- 
tity of the materials furnished, the dates of 
the delivery, the prices, and that they were 
delivered to the contractor to be used in the 
buildings, and is certified by a justice of the 
peace to have been sworn to before him, is 
sufficient under the statute. Jb. 

9. Under the stat. of 18 March, 1844, 
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er, and those who have furnished him with 
materials, who have complied with the pro- 
visions of that stat. by presenting attested 
accounts to the owner, are entitled to any 
amount, not exceeding their claims, unpaid 
under the contract at the time ef the notice, 
after subtracting the amount necessary to 
complete the ey a but the owner can- 
not be made liable beyond the amount of 
his contract ; nor Will he be liable by reason 
of any payment made to the contractors in 
advance, where the amount so advanced 
would have become due before the date of 
the notification to the owner of the claim of 
the laborer or farnisher of materials. Jb. 
10. As to the rights of the laborers and 
furnishers of materials inter se, they must 
share the fund pro rata ; they do not rank 
in the order of time, and any such credi- 
tor for labor or materials has a right to par- 
ticipate in the fund until distributed. Ib. 


LESION. 
See Prescription, 9. 


LITIGIOUS RIGHT. 
See Oxnuications, 9, 10. Pueapine, 17. 


LOAN. 


1. The provision of article 2895 of the 
Civil Code, establishing the rate of conven- 
tional interest, has always been confined to 
loans of money, and held not to apply to the 
purchase and sale of promissory notes, bills 
of exchange or other negotiable instruments, 
nor of eredits. Bank of Louisianav. Bris- 
coe, 157. 

2. An exchange of credits made bond 
fide, is net illegal; aliter, if the exchange 
be a mere device to cover usury. In every 
case the inquiry is, whether the transac- 
tion was, in substanee, a loan of money; if 
really a sale or exchange of credits, it wilk 
be valid though the eontract be in the form 
of aloan. Ib. 


MANDAMUS. 


Decision in Succession of Macartyy2 An. 
979, affirmed. Ex parte Bujol, 716. 


* 


MANDATE. 


1. Where cotton seized under execution, 





mechanics and laborers employed by a build- | 





by consent of parties is shipped by the sher- 
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iff to factors residing in another parish for 
sale, and the latter accept the consigment 
with knowledge of the capacity in which 
the sheriff held the property, they cannot 
refuse to pay over the proceeds on the 
ground of a claim for supplies furnished to 
the plantation on which the cotton was pro- 
duced; nor can they question the sheriff’s 
authority to send the property beyond his 
bailiwick. Any privilege for supplies claim- 
ed by them must be asserted before the 
court under whose process the sheriff holds 
the cotton. In such a case compensation 
cannot take place, the parties uot being in- 
debted to each other. C. C. 2203. Jones 
v. Fellowes, 47. 

2. An express authority is necessary to 
authorize an agent to bind his principal, by 
a contract of suretyship, for a stranger. 
Gates v. Bell, 62. 

3. A shipment of specie made by a factor 
to his principal, without any letter of ad- 
vice or other notice of the consignment, 
cannot be viewed as made with proper care, 
and with that attention to the interests of 
the principal which the factor is bound to 
bestow; and, if lost or stolen before reach- 
ing the principal, the loss, as between the 
principal and factor, must be borne by the 
latter. Smith v. Ward, 76. 

4. Defendant purchased, with two other 
persons, certain ground for the purpose of 
dividing it into lots and reselling it, taking 
the title in his own name, and giving a 
counter-letter binding himself to sell and 
account to his co-proprietors. One of the 
latter executed his notes, which were en- 
dorsed by the defendant and discounted, 
and the proceeds applied on account of the 
maker towards paying his portion of the 
price of the land. The defendant was af- 
terwards obliged as endorser to pay the 
notes. The maker having died, defendant 
and his surviving co-proprietor agreed with 
the executors of the deceased that the 
whole property should be sold by the regis- 
ter of wills, and at the sale defendant be- 
came the purchaser. The executor having 
demanded from the purchaser the whole 
price of an undived third, alleging that pur- 
chasers at probate sales cannot compensate 
against the price claims due them by the 
deceased, and that for his advances defend- 
ant was only an ordinary creditor of the 
succession, which was insolvent: Held, that 
defendant had the right to retain any ad- 
vances made by him out of the proceeds of 
the property in his hands. C. C. 2992. 
Blanchard v. Lockett, 98. 

5. Where an agent fails to ship goods, 
which he was directed by his principal to 
do, the latter is entitled to recover the ac- 
tual value of the goods at the port of des- 
tination. Ryder v. Thayer, 140, 
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6. It is not true, as a legal proposition, 
that for every act for which an agent may 
expend money for his principal, he can bind 
him in a contract of suretyship. The ex- 
penditure of money, and the loaning of the 
credit of the principal, are not rned by 
the same rules. The power of the agent, 
as to the former, may be implied and inci- 
dental; as to the latter it must be express, 
or necessarily implied from the nature of 
the mandate; the former is a nece 
function of administration, the latter is not 
within its limits. State Bank v. Naviga- 
tion Co., 294. 

7. Mere knowledge that there is a prin- 
cipal will not destroy the right of a party 
dealing with an agent, and charging him 
with the balance due on the transaction, te 
look to the principal when afterwards dis- 
covered, where the state of the acccounts 
between the principal and agent is not such 
as to make it a hardship that the former 
should be held liable. Ballister v. Hamil- 
ton, 401. 

8. The obligation ef an agent, whose au- 
thority is limited by instructions, is, to ad- 
here faithfully to those instructions. If he 
unnecessarily exceed his commission, or 
risk the effects of his principal without au- 
thority, he renders himself responsible to 
the latter for the consequences of his act. 
If loss ensue it is no defence that he inten- 
ded the benefit of his principal. But sub- 
sequent assent, as between principal and 
agent, is equivalent to a previous authority ; 
hence where an agent has committed a 
breach of orders, and the principal, with 
full knowledge of all the circumstances, 
adopts his acts, even for a moment, he will 
be bound by them, and the agent discharged. 
Such assent need not be express; it may 
be inferred from the conduct of the prin- 
cipal. Ward v. Warfield, 468. 

9. Where a principal has employed a fac- 
tor either to buy or to sell, and the factor, 
acting in good faith, has departed from his 
instructions, and has so intormed his prin- 
cipal, the latter will be bound to notify his 
agent of his repudiation of the act, within 
a reasonable time after being informed of it, 
or he will be presumed to have adopted the 
transaction, and the loss, if any, will fall on 
him. Jb. 

10. Where a factor, to whom cotton had 
been consigned for sale in the city in which 
he resided, in consequence of low prices, 
ships it to a foreign market, aud notifies his 
principal of the fact and of his motive for 
doing so, offering te him the alternative of 
taking the cotton at a valuation placed on it 
before shipping, or the chances of the for- 
eign market; and the latter, instead of re- 
plying at once, postpones his answer for 
eeveral days, until, after the receipt of for- 
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eign news, he had ascertaind that the ship- 
ment would prove unprofitable, when he 
notified the factor of his intention to take 
the price of the home valuation, the prin- 
cipal will be held to have assented to the 
shipment, and the loss will fall upon him. 
Tb 


11. Where the master of a vessel em- 
ploys a broker to procure freight, and the 
latter introduces to the master a party hav- 
ing merchandize to ship, which the master 
declines to take on the terms offered ; but, 
a few days after, while the broker is still 
employed to procure a freight for him on 
better terms, concludes, through another 
broker, a bargain with the same party on 
the terms first proposed, and pays him his 
brokerage, he will be bound to pay a broker- 
age to the first broker. Per Curiam: To 
enable the defendant, under such circum- 
stances, to defeat the broker's claim for 
commissions, by taking the idential offer, 
through another broker or directly by him- 
self, would enable him to commit a fraud 
upon the plaintiff. Jenkins v. Trott, 671. 


See ATTACHMENT, 1. Britis or Excuner, 
&c. 3. Evipence, 44, 49. PRESCRIPTION, 
VII.. Pariviteer, 5, 6, 10. 


MARRIAGE. 
I. Personal Relations of Spouses. 


. 1. A due bill executed by a married wo- 
man, without the authorization of her hus- 
band, will not be binding on her, where the 
consideration for which it was given is not 
shown to have enured to her benefit. Per- 
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the laws of her domicil, will be enforced 
here. Per Curiam: Such an act conflicts 
with no law of this State, and no reason of 
comity would authorize a court here to 
relieve the wife from its effect. It inter- 
feres with no real statute, and the personal 
statute does not reach it; the person not 
being subject to our jurisdiction. J. 

5. Decision in Adie v. Anty, 1 An. Rep. 
260, affirmed. Lovelace v. Cuny, 619. 

6. Decision in Bank of Louisiana v. 
Farrar, 1 An. 49, affirmed and extended to 
contracts with the Citizens’ Bank. Eys- 
sallenne v. Citizens’ Bank, 653. 

7. The charters of banks in this State 
which authorize married women to bind 
themselves jointly and in solido with their 
husbands, in any hypothecary contracts or 
obligations entered into by the ,husband 
with those banks, place dotal and parapher- 
nal property on the same footing. Jb. 


See Prescription, 2. 


Il. Property of Spouses. 


8. The separate creditors of a husband, 
when alleging neither fraud nor simulation, 
can exercise no greater righits than he could ; 
and they are bound to show, as he would 
be, in a contest with his children, which of 
the effects existing at the death of his wife 
were brought into marriage by him, or ac- 
quired during its continuance by donation or 
inheritance. C.C. 2374. Union Bank v. 
Marin, 34. 

9. Where a wife dies without issue, 
leaving a succession valued at $26,000, and 
the only property of the husband, who was 
twenty-six years old and healthy, but with- 





v. Thompson, 188. 
—- Art. 2412 of tne Civil Code, which 
rovides that the wite cannot bind herself | 
for the debts of her husband, according to 
the doctrine of the civilians, is a personal 


#tatute. It is founded exclusively on the | 
personal relations between husband and | 


wife, and is confined in its operation to 
married persons within our jurisdiction. | 
The disability to contract, which it establish- | 


es, exists only in a certain contingency, that | 


of the debts’ not inuring to her benefit, and 
that contingency is strictly personal. Au- 
gusta Insurance Company v. Morton, 417. 

3. The incapacity of a niarried woman to 
contract is of the same character as that of 
a minor, and the laws creating the incapaci- 
ty of the latter have always been classed 
among personal statutes. 1b. 

4. Where a married woman domiciliated 
in another State, to secure a debt of her 
husband, mortgages, by an act executed at 
her domicil, real estate in this State form- 
ing part of her separate property, the act, 
if valid in point of form, and authorized by 


out any profession or calling, consists of two 
slaves of the value of $1,100, the property 
will be considered as inadequate to his sup- 
port, and that fact will entitle him to claim, 
under art, 2359 of the Civil Code, one- 
fourth of the succession of his wife. Per — 
Curiam: The object of the law, is to pro- 
vide for the support of the survivor out of 
the property of the deceased, without ref- 
erence to his ability to support himself by 
his personal industry; and the only ques- 
tion that can arise is, as to the sufficiency of 
the pecuniary means of the husband for his 
support. Succession of Fortier, 104. 

10. The settlement of dowry must be 
shown by the marriage contract. Succession 
of Hargis, 142. 

11. A surviving wife can only exonerate 


herself from personal liability tor one-half 
‘of the debts of the community of acquets 


and gains, by anexpress renunciation. The 
community cannot be accepted with benefit 
of inventory. C. C. 2378, 2379, 2382. 
Monget v. Pate, 269. 

12. A surviving wife can claim to be sup- 
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plied with mourning apparel at the expense 
of the succession, only where there has 
been a constitution of dowry. Art. 2353 of 
the Civil Code applies only to such cases. 
Succession of Holbert, 436. 

13. See. 2 of the stat. of 25 March, 
1844, confers on the surviving spouse, where 
the deceased has not disposed by testament 
of his or her share in the community, the 
usufruct of the share of the community 
property inherited by the issue of the mar- 
riage, so long as the survivor shall not con- 
tract a second marriage. The share con- 
sists of the residue after payment of the 
debts. The statute does not confer on the 
survivor the usufruct of the share regard- 
less of debts; nor does it impair the rights, 
either of the creditors or heirs, to insist on 
the prompt payment of the community 
debts. Succession of Fitzwilliams, 489. 

14. The usufruct created by sec. 2 of the 
stut. of 25 March, 1844, must be governed 
by the rules prescribed by the Civil Code 
on the subject of usufruct; and by these 
rules either the creditors or the heirs may 
claim that property subject to the usufruct 
be sold to an amount sufficient to pay the 
debts, unless the usufructuary preter to ad- 
vance the sums necessary for that purpose. 
The survivor can preserve the property un- 
sold only by paying or assuming the debts, 
thereby releasing the heirs from interest ; in 
which case he will be entitled to all the fruits 
produced by the property, they being deemed 
equivalent to the interest on the sums ad- 
vanced (C. C. 578, 579); and, in his settle- 
ment with the heirs, he must be ranked as 
a creditor for the amount of those debts, 
without interest, and held not accountable 
for the revenues received during the exist- 
ence of the usufruct. Jb. 

15. Where a surviving spouse, entitled 
to the usufruct of the share of the commu- 
nity property inherited by the issue of the 
marriage, is treated in the settlement with 
the heirs as an usufructuary of the whole 
share of the community property who has 
advanced the sums necessary to discharge 
the debts, he can claim no remuneration, in 
his settlement with the heirs, for services 
rendered while administering the property 
for his own exclusive use. . 

16. A wife has a tacit mortguge on the 
immovables of her husband for the reim- 
bursement of paraphernal effects alienated 
by. him ; and this mortgage is not required 
to be registered to give it effect against third 
persons. Succession of Mouton, 561. 

17. Where after the dissolution of the 
community by the death of the wife, the 
husband neglects to cause any partition to 
be made, and subsequentyy administers the 
common property, he will be liable for one- 
half of the nett revenues of the community 
property from the date of the dissolution of 
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the marriage. Sums due on contracts bear 
interest from judicial demand though unli- 
quidated; but, in case like the present, 
where the judgment includes the revenues 
tu the date of the decree, interest can only 
be allowed from that date, and not from 
judicial demand. Petrie v. Wofford, 562. 

18. After the dissolution of the commu- 
nity by the death of the wife, the surviving 
husband can only sell his interest of one-half 
in a slave belonging to the community. Jb. 

19. Where a wite sues her husband for a 
separation of property, and restitution of her 
separate estate, commencing her proceed- 
ings by attachment, and judgment is ren- 
dered in favor of the husband, the commu- 
nity of property and and conjugal relations 
being left in their integrity, no action can 
be maintained by the husband against the 
surety onthe attachment bond, for damages. 
Le Blanc v. Guidry, 564. 

20. The husband, as head and master of 
the matrimonial community, may dispose of 
its moveables even by a gratuitous title, for 
the benefit of any person. Glenn v. Elam, 
611. : 

21. The revenues of the separate estate 
ofthe husband form a part of the community; 
and where debts due by the husband before 
marriage have been paid by him during the 
community out of revenues arising from his 
separate estate, as he had a right to do, his 
separate estate will be responsible to the 
community, after its dissolution, for the 
amount of the debts so paid. C. C. 2372. 
2377. Ib. 

22. To entitle a surviving wife to claim 
from the succession of her husband the 
marital fourth under art. 2359 of the Civil 
Code, she must prove that her husband died 
rich, and that she was left by his death in 
necessitous circumstances. A wife who 
had abandoned her husband for several years 
before his death to live in concubinage with 
another, cannot be said to have been left by 
him in necessitous circumstances within the 
meaning of that article. Armstrong v. 
Steeber, 713. 


See Evipence, 43. 
Prescription, 28, 29. 


Preapine, 19. 20. 
SALE, 34. 


MINOR. 


See Turorsuip. 


MORTGAGE. 


1. A general mortgage resulting from the 
recording of a judgment, does not operate 
upon slaves, after their emancipation, unless 
there was fraud on the part of the emanci- 
pator. C, C.190. T'aylor v. Rostrop, 100. 
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2. Where a mortgage was executed to 


secure the price of bank-stock subscribed for | 225 


by the mo. r under the provisions of a 
bank charter, which declared that each stock- 
holder should be entitled on certain condi- 
tions to a loan to the amouat of one-half of 
his stock, the mortgage stipulating that the 
mortgaged property shall stand hypotheca- 
ted for any stock-loan so to be made, it will 
not be declared void on the ground of its not 
being in compliance with art. 3277 of the 
Civil Code, which requires that the exact 
sum for which the mortgage is given shall 
be stated in the act. Citizens’ Bank v. Ni- 
colas, 112. LEvyssallenne v. Citizens’ Bank, 
663. 

3. A mortgage on slaves, recorded in the 
mo fice of the place where the 
debtor had his domicil at the time of the 
inscription, will be unaffected by his subse- 
quent removal with the slaves to another 

rish, and the acquisition of a domicil there. 
No inscription is necessary in the parish of 
his new domicil. Crouch v. Lockett, 121. 
Bibb v. Union Bank, 334. 

4. Where a mortgagee transfers to dif- 
ferent persons portions of the mortgage 
debt, they will be entitled to payment, pro 
rata, out of the property mortgaged; no 
preference results from any difference in 
the dates of thetransfers. Adams v. Lear, 
144. 

5. The effect of a deed of trust executed 
in another State, conveying land situated in 
this State, and recorded in the parish in 
which the land lies, must be determined by 
our laws. C.C.10. Sach an instrument 
being an agreement by which mortgaged 
property is authorized to be sold extra-judi- 
cially, is not valid under our laws so far as 
third persons are concerned, whatever may 
be the effect between the parties. Ricks 
v. Goodrich, 212. 

6. Under the roman law, a power to a 
mortgagee to sell without judicial authority 
would have been valid, and a sale, after pub- 
lic advertizements and notice to debtors, 
mate under the forms required, would have 
given a good fitle to a bond fide purchaser ; 
but with our hypothecary system the validi- 
y of such a power would be incompatible. 


7. Where a register of mortgages is 
shown to have kept but one book for inscrip- 
tion of conventional and judicial mortgages, 
the fact that a judicial mortgage was not re- 
corded in a separate volume of judicial mort- 
gages will not be allowed to prejudice the 
judgment creditor. Per Curiam: As there 


was but one book kept, third persons could 
not be misled. Gillespie v. Cammack, 248. 

8. A mortgage executed to secure the 
payment of a judgment stated in it to be 
the property of the mortgagee, will be de- 
clared void on proof that the judgment did 
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not belong to him, Freeland v. Briscoe, 
9. The recording of an act of mortgege or 
pledge in the office of the register of con- 
veyances in the city of New Orleans, is not 
notice to third persons. C. C. 3318, 3319, 
3125. Succession of Argote etc.—Re-hear- 
ing, 478. 

10. As between the vendor and vendee, 
it is unimportant whether a mortgage given 
to secure the price be recorded or not. Any 
objection on account of its not having been 
recorded, could only be raised by a third pos- 
sessor. Sanders v. Dosson, 587. 

11. Decision in Union Bank v. Guice, 2 
An. R. 249, as to mortgages, affirmed. 
Eyssallenne v. Citizens’ Bank, 663. 


See Bank, 1. Donations, 10. Jupe- 
MENT, 17. MarriaGeE, 4, 6, 7, 16. Pre- 
SCRIPTION, 12, 36. Successions, 24. 
TurTorsuip, 1. 


NEW ORLEANS. 


1. The late police jury of the parish of 
Orleans was authorized by law to impose 
taxes to meet the disbursements it was re- 
quired tomake. The stat. of 7 April, 1824, 
is conclusive on the subject. The power of 
the police jury in this respect was unaffect- 
ed by the stat. of 8 March, 1836, dividing 
the city of New Orleans into municipalities. 
New Orleans v. Lockett, 99. 

2. The existing municipalities of New 
Orleans, have not all the powers which be- 
longed tothe municipalities of New Orleans 
under the french government of Louisiana, 
nor thoseof the Cabildo under that of Spain. 
Since the legislation in our Codes on the 
subject of corporations, the express delega- 
tion in the act of 17 February, 1805, organi- 
zing the city government, the radical change 
in our political system by the transfer of 
Louisiana from the French Republic to the 
United States, the repeal of the laws of 
Spain in 1828, and our own settled juris- 
prudence in relation to the political corpo- 
rations of the State, itis useless to look for 
the powers of the municipalities elsewhere 
than in our Code, legislation and jurispru- 
dence. State Bank v. Navigation Company, 
294. 

3. Sec. 13 of the statute of 17 February, 
1805, incorporating the city of New Orleans, 
which provides that ‘the estates, whether 
real or personal, the rights, dues, debts, 
claims, or property, which heretofore be- 
longed to the city, or were held for its use 
by the Cabildo under the spanish govern- 
ment, the municipality after the transfer to 
France, or the municipality now existing, 
shall be vested in the mayor, aldermen, and 
inhabitants,” relates to rights of property 
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and privileges incidental thereto, and not to 
the powers of the corporation. Sec. 14 of 
that stat. which declares that, “all the legal 
ordinances of the present municipality, not 
incompatible with this charter, which shall 
be in force on the second monday in March 
next, shall remain in force until repealed or 
altered by the said muyor, or city council; 
and all the powers at present vested in the 
mayor and municipality of the said city, 
shall continue to be vested in them until the 
said second monday in March next,” relates 
to the political powers of the corporation, 
which, after the day fixed for their termi- 
nation, were superceded by the corporation 
organized under the charter. Ib. 

4. The stat. of 17 February, 1805, in- 
corporating the city of New Orleans, confers, 
in general terms, powers of administration, 
and, by its varioun special delegations of 
authority, excludes the idea of any other 
power being granted than such as the police, 
and preservation of good order among the 
population, require. Ib. 

5. The word canals, in the 16th sec. of 
the stat. of 17 February, 1805, authorizing 
the ‘mayor and city council of New Or- 
leans, to cause common sewers, drains, 
canals, pavements, and bridges, to be built 
and constructed in every part of the city,” 
means canals for draining, and not for navi- 
gation. Jb. 

6. The ordinances of the council of the 
First Municipality of New Orleans, of 29th 
July and Sth August, 1836, authorizing the 
mayor to endorse and guaranty, in the name 
of the municipality, certain bonds of the 
Orleans Navigation Company, exceed the 
powers of those entrusted with the adminis- 
tration of the affairs of the municipality, 
and the endorsements made in pursuance 
thereof are not binding on the municipality. 
The objects for which the endorsements 
were given—the improvement of the navi- 
gation of the canal and bayou St. John, and 
the improvement of the commerce in the 
part of the municipality in which the canal 
terminates, were objects for which the mu- 
nicipal administration had no authority to 
joan its credit. 1b. 

7. The stat. of 18 Mareh, 1839, ch. 40, 
relative to the city of New Orleans, expressly 
provides (sec. 6) that none of its provisons 
shall effect any loans or bonds made by any 
of the municipalities of that city, leaving 
their — as before the passage of that 
act. Jb. 

8. The ordinance of the council of the 
Second Municipality of New Orleans of 12 
March, 1839, authorizing the treasurer of 
the municipality to employ persons to col- 
lect taxes, etc., and providing a compensation 
therefor in the form of commissions, autho- 
rized such commissions to be charged only 
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on collections made by persons employed by 
the treasurer. The ordinance did not con- 
template the allowance of such commissions 
to the treasurer, as an addition to his salary. 
Turner v. Second Municipality, 315. 


* See Crimmvan Law, 35, 36. 


NEW TRIAL. 


1. Where a new trial has heen granted to 
a party to enable him to establish a fact by 
the evidence of a certain witness, and thig 
witness is not produced on the second trial, 
nor his absence accounted for, no other trial 
will be granted to the same party, to enable 
him to prove the same fact, though applied 
for on the ground of newly discovered evi- 
dence, and supported by an affidavit of the 
applicant, in wi.ich a different witness is 
named as one by whom the fact is expected 
to be proved. Due diligence was not used 
to procure the evidence. Valegav. Brous- 
sard, 145. 

2. The objection that one who sues as an 
administrator is not a resident of the State, 
made for the first time ona motion for a 


new trial, comes too late. Brooks v. Walk- 
er, 150. 


NOTARY. 


A notary may demand payment of a note 
by deputy. Stat. 4 March, 1844. Bank 
of Louisiana v. Lawless, 129. 


See Bitus or Excuaner, &Xc., 29, 30, 39. 


NOVATION. 


See Execution or Jupcoment, 7. 


NULLITY. , 


See Sate, 30, 34, 35. Osuieations, 8, 
9. Prescription, 10, 11, 21. 


OBLIGATIONS. 


I. Capacity to Contract. 


1. The disability resulting from the con- 
ditions of persons is personal; and contracts 
valid at the place of the. domicil are valid 
without reference to the situation of the 
property, so faras the capacity of the party 
to contract is concerned. Augusta Insu- 
rance Co. ¥. Morton, 417. 
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2. The incapacities created by arts. 1139, 
1784, of the Civil Code, endure as long as 
the relations between the parties from which 
they result, but no longer. If the contract 
by which a curator, administrator, &c. ac- 
quires the property previously committed 
to his charge necessarily terminates the 
previously existing relation between him 
and his vendor, it may be voidable on other 
grounds, but it does not come within the 
prohibition of arts. 1139, 1784. Thus the 
sale by an heir to the executor of his here- 
ditary rights, necessarily implies a delibe- 
rate intention that the relation should cease, 
so fur as his rights are concerned. oss v. 
Ross, 533. 


Il. Joint and Several. 


3. An agreement by which it is stipulated 
that each of the parties shall hold an undi- 
vided seventh of certain property to be 
purchased in the name of one of them, and 
shall pay each his portion of the price, is 
not a joint obligation, and, in an action on 
it, all the parties need not be joined. Each 
party promises separately for himself to do 
a distinct thing. C. C, 2073,2075. Fuse- 
lier v. Lacour, 162. 


III. Object. 


* 4. Improvements made upon the public 
lands of the United States, where the par- 

making them is not in a situation to avail 
himself of the pre-emption laws, cannot 
form the object of a contract. Arts. 1885, 
1886 of the Civil Code limit the rule con- 
tained in art. 1960, that no one ought to be 
permitted to enrich himself at the expense 
of another, to cases in which the alleged 
benefit arises from a lawfulact. From un- 
lawful acts, though they may have proved 
beneficial to others, no rights not expressly 
authorized by law can arise. deabins v. 
Gibson, 203. 

5. To constitute legal fraud, in case of a 
preference given by an insolvent to one 
creditor over another, so as to affect the pre- 

- ferred creditor, it must appear that the cre- 
ditor, as well as the debtor, was not in good 
faith, that he knew of the insolvency of the 
debtor, and contemplated the securing to 
himself of an advantage over the other cre- 
ditors. Gillespie v. Cammack, 248. 

6. Although a debt be released on pay- 
ment of a part, there remains such a natural 
obligation on the part of the debtor to pay 
the balance, as will preclude him from re- 
covering back the amount when paid after 
the release, and will form a sufficient consi- 
deration for a new promise. Jamison v. 
Ludlow, 492. 


7. Plaintiff, a resident of Illinois, who | 
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had bound himself to defendant to settle a 
judgment, obtained against a partnership of 
which they had been the members, wrote 
to defendant in New Orleans, that their 
creditor had consented to compromise his 
claim by taking a certain sum as payment 
in full, stating his willingness to pay one- 
half of that sum but his inability to do more, 
and advising defendant to contribute the 
balance in order to relieve himse!f from the 
debt. On the 26th of September, defen- 
dant wrote to plaintiff that he would pay 
one-fourth of the sum for the purpose of 
settling the debt, as soon as the judgment 
should be entered as satisfied on the records 
of the court by which it was pronounced. 
Negotiations with the creditor were termi- 
nated, and the judgment was cancelled, on 
the 10th of November, and this suit com- 
menced on the Ist August following. Held, 
that the proposition made by defendant be- 
ing beneficial to plaintiff, his assent may be 
inferred (C. C. 1796, 1798, 1805), and that 
the former not having required an imme- 
diate reply, plaintiff's answer was within a 
reasonable time; and that notice of plain- 
tiff’s assent, though not given to defendant 
until the institution of suit, the latter having 
sustained no injury in consequence, is suf- 
ficient. The proposal in defendant’s letter 
cannot be considered void for want of con- 
sideration. Ryder v. Frost, 523. 

8. The nullity established by art. 1784 of 
the Civil Code is relative only, and intro- 
duced exclusively in the interest of the 
owners of the property, of which that article 
forbids the sale. Ross v. Ross, 533. 

9. Where, pending an action by a mort- 
gagee against the heirs of a mortgagor, 
who -had accepted his succession, to en- 
force his claim against the mortgaged 
property and against the heirs personal- 
ly, an attorney, who had appeared for 
the defendants, purchases a portion of the 
mortgaged property, the purchase will be a 
nullity as to the mortgagee. C.C. 2422, 
2623. So far as the freedom from the 
mortgage, resulting from prescription or 
peremption, is concerned, the right pur- 
chased was a litigiousone. The naked ti- 
tle not being in litigation, the purchase of it 
was not illegal. Consolidated Association 
v. Comeau, 552. 

10. Where the plaintiff’s right in an ac- 
tion ona draft is purchased, pending the 
litigation, by a third person, the defendant 
may claim to be released on paying the 
price of the transfer, with interest from its 
date. C.C. 2622, 2628. Farrell v. Austin, 
626. 


See Banxrurt, 1. Cessio Bononvar, 6. 
Law, 3. 

















OBLIGATIONS, IV. V. 761 
IV. Stipulation in favor of Third Per- | of the parish adjudicates toa party the con- 
sons. | struction of a levée for a certain sum, and 
the adjudication contains no stipulation that 
11. Where, by a contract entered into in| the contractor shall look to the land, or te 
the State of Mississippi between the agent itsowner, for payment, and it is not shown 
of a factor residing in this State aad a party | that such was the understanding of the par- 
living in the former, the agent binds his| ties, the parish will be bound for the price 
principal to apply the proceeds of cotton, | of its construction. C. C. 1952. Crow- 
delivered to him in that State to be sold | ley v. Concordia, 224. 
here, to the payment of certain debtsdue| 15. The nature of a contract depends 
to third persons, the rights of the parties) entirely on the obligations it imports; its 
must he determined according to the law! form is subordinate to its real character. 
of Mississippi; and by that law the debtor | State Bank v. Navigation Co., 294. 
is considered as having stripped himself of; 16. A contract must be understood in that 
all authority as owner, the legal title to the| sense in which it will have some effect, 
property being vested, for the purposes of| rather than in that in which it can have 
the agreement, in the factor, and an equita- | none. - Moraney v. Dumesnil, 363. 
ble title in the creditors for whose benefit; 17. Where the agreement between the 
the stipulations were made; no previous! parties to a contract is silent as to the rate 
assent of the latter being necessary to pre- | of interest to be paid on any balance that 
vent other creditors from acquiring an ad-} may be due, the rate must be that allowed 
verse lien by execution or attachment, the | by the laws of the place where such ba- 
stipulations being beneficial to them, and, lance was payable. Ballister v. Hamilton, 
their acceptance therefore presumed. The! 401. 
trust thus created in favor of the creditors, 18. Where an advance is obtained in this 
could not be destroyed either by the debtor, , State, from en agent residing here, of a 


or the factor to whom the property was de- 
livered. And where in sucha case the pro- 
perty is attached by a creditor of the origi- 
nal owner, the attachment will be sustained 
only upon proof that the parties for whose 
benefit the stipulations were made had no- 
tice thereof. and declined to avail themselves 
of them. Oliver v. Lake, 78. 


V. Interpretation. 


12. The liability of the parties to a con- 
tract, made in another State by an agent of 
the owners of a steamer residing here, for 
supplies for the use of the boat, the pay- 


| foreign principal, on merchandize to be 
| shipped to and sold by the latter abroad, the 
allowance of interest on any balance due to 
| the foreign principal in consequence of the 
| proceeds of the sule falling short of the ad- 
| vances, must be determined by the law of 
‘the domicil of the principal, where the mer-. 
| chandize was sold. Jd. 

| 19. Where a female child, a slave, was 
' sold, while the Code of 1808 was in force, 
, by a written instrument, reciting that the 
| vendor, **iu consideration of a solemn pro- 
| mise made to him by the purchaser to ma- 
| numit and set free the said female slave and 
| of acertain sum (the amount of which is 





ment for which was to be made here, must | stated in the act), bargains, sells and deliv- 
be governed. in whatever relates to the con- | ers the slave to the purchaser with full pow- 
struction and the nature and validity of the er and authority to manumit her,” the sale 
engagement, by the law of the place where | will be considered to have been made te 
the contract was made. The stipulation as | insure ber emancipation. The emanecipa- 
to the place of payment concerns the per-| tion was an essential condition without 
formance of the contract, which must be) which the sale would not have been made, 
according to the law of the place where it is | and was to be regulated by considerations of 
to take place. And where,\in such a case, | the slave's own welfare, and the laws of the 
there is no stipulation as to the rate of in-| State. She did not become free on attain- 
terest in case of non-performance, the law | ing the age of thirty years; but her right to 
of the place of payment must govern in al- | have her condition adjudicated upon, and 
lowing interest ex mora from judicial de- | her emancipation and that of her children 
mand. Bent v. Lauve, 88. ordered, so far as her owner was concerned, 

13. Where the facts of a case present a| unless there was sume lawful impediment, 
double aspect, one of which represents a| then became complete. Moreau & Carle- 
contract which the law authorizes, and the | ton’s Partidas, part. 3, tit. 11, law 8 C. 
other one prohibited by law, the contract C. 185, 174. C. P.103. Angelina v. 
must be sustained. Bank of Louisiana v.| Whitehead, 356. 
Briscoe, 157. Macarly v. Mandeville, 239., 20. An interpretation of contracts based 
Fisk v. Fisk, 494. | upon presumed ignorance of the law by the 


14. Where, under an ordinance of the! parties, is inadmissibie. Boner v. Mahlé, 
police jury, an inspector of roads and levées 600. 
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VI. Default and Damages. 


21. Plaintiff having sold bills of exchange 
on a foreign country to defendant, delivered 
to the latter, at the same time, bills of lad- 
ing for certain property, under an agreement 
that they were to be held as security for the 
acceptance only of the bills of exchange, and 
were to be delivered to the consignee on 
his acceptance. The latter tendered an 
acceptance of the bills of exchange on de- 
livery of the bills of lading, but the agent 
of defendant refused to give up the bills of 
lading before payment of the bills of ex- 
ehange, and they were protested. Defend- 
ant’s agent sold the property on its arrival, 
and applied the proceeds to the payment of 
the bills. There was no evidence of any 
Joss sustained by plaintiff in consequence of 
the time when the sale was made as com- 
pared with the price of the article a reason- 
able time afterwards, nor that plaintiff in- 
tended the shipment for any particular 
purpose which was defeated by defendant's 
acts; vor any proof of loss, actually sus- 
tained from any injury to plaintiff’s credit 
in conseqpence of the protest of the bills. 
In an action by plaintiff for damages for 
Eom his-bills, and retaining the bills of 

ing, and appropriating the proceeds of 
the cotton: Held, tha plaintiff is not enti- 
tled to-recover,as damages, the increased 
value of the cotton at any time previous to 
the institution of suit ; that defendant can- 
not claim commissions on we _ < the 

, which he had no right to dispose: 
Or und te liable for interest _— — * 
its proceeds remaining in his hands beyond: 
the amount of the bills that the measure 
of. damages in cases of breach of contract is 
that which will indemnify the party injured; 
that io: cases: of breach of contract, even 
where there is fraud, the damages for which 
the debtor is liable are those which are the 
immediate and. direct consequence of the 
breach ;. and:that, where the law does not 
necessarily infer that the party has sustain- 
ed damage by the acts complained of, the 
damage must be alleged and proved so far 
as the facts are susceptible of proof. <Ar- 
rowsmith v..Gordon, 105. Ryder v. Thay- 
or, 149. : 

22. In case of: the breach of a contract 
from motives of interest, the party by whom. 
it is broken will be liable for such damage as 
might have been foreseen, as well as for that 
which was the direct and immediate conse- 

uence of the breach; but for no more. C. 

- 1928. Porter v. Barrow, 140. Ryder 
v.. Thayer, 149. 

23. The allowance of interest from judi- 
cial. demand on the amount of damages re- 
covered for the breach ofa contract, is with- 
in the discretion of the court. Jb. Ib. 
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24. In cases of breach of contract through 
negligence or fraud, no more can be recov- 
ered as damages than will fully indemnify 
the creditor. A jury has no more right to 
exact a larger sum from a debtor, than they 
have to increase the amount due by a pro- 
missory note. Ryder v. Thayer, 149. 

25. An action for damages for the breach 
of a contract cannot be maintained without 
proof of the defendant’s having been put in 
default; but when the plaintiff claims a 
specific performance of a contract for the 
delivery of a certain article, or, in the alter- 
native, the value of the article, proof of a 
putting in default is not required. The 
claim for a specific performance may be 
united in the same action with a demand for 
damages. Per Curiam: The commence- 
ment of the suit for the performance put 
the defendent in default as to the damages ;. 
and, on a failure to comply with the con- | 
tract, the court was authorized to render a 
judgment fur damages. €..C. 1905. Da- 
vis v. Spurlock, 208. 

26. Where no time is fixed in a contract 
for the performance of the condition, and! 
the party has not been put in-default, it may 
still be performed. C. €.. 2023; 2033,. 
1907. Hall v. Lorente, 274. 

27. Though there have been repeated 
violations of a eontraet by both parties, yet 
if neither elects te consider it broken, and 
they proceed under it, neither can be con- 
sidered as having been in default. McCord’ 
vw. West Feliciana Railroad Co., 285,. 

28. Where an ebligation to pay money 
ata certain time is silent as to interest, it 
will commence only from the time of the: 
debtor’s being put in default. Burton v.. 
Chaney, 338. 

29. Where a building contract stipulates. 
that the building shall be completed and de- 
livered by a certain time, under a fixed. 
ed “per month for each house,” the 

uilder must be put in default to entitle the | 
other party to recover the penalty. C. C.. 
2122. Davisv. Glenn, 444. 


VIL. Exercise of Rights and Actions of 
Debtor. » 


30. Where by the acts of a municipal 
corporation an obligation has been created 
on its part towards a third person ex equo 
et bono, the creditors of the latter will be 
entitled to the benefit of it. State Bank v-. 
Navigation Co., 294. 


VIII. Ratification. 


31. Where a ratification is not express, 
facts must be established from which it ne- 
cessarily results. Delabigarre v. Second 

Municipality, 230. 
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32. Where a debt due to a partnership 
had been transferred by a member charged 
with the liquidation of its affairs, but who 
was without authority to make such a trans- 
fer, and the other partners subsequently ra- 
tify the act, they being thereby estopped 
from questioning the authority of the liqui- 
dating partner, any creditor. who by seizing 
their interest in the debt, pretends to hoid 
under them, will be also estopped from 
questioning it. Smith v. McMicken, 319. 


IX. Extinction. 


33. Where there are several debters, 
whether each be liable fer the whole debt 
or only for a portion of it, but one of them 
is primarily liable, and a portion of the debt 
is received from him, the obligations of the 
others will be diminished to the extent of 
the sum received. Adams v. Bank of 
Louisiana, 351. 


OFFENCES a * QUASI-OFFEN- 
CES. 


1. No damages can be recovered from the 
owners of a steamer for injury done to 
another by a collision, where defendants are 
not shown to have been in fauk. Ramsey 
v. Greer, 18. 

2. Damages cannot be recovered by the 
owner of a steamer for injuries sustained 
by a collision with another boat, theugh the 
latter was greatly in fault, where the colli- 
sion might have been avoided by erdinary 
care on the part of those in charge of plain. 
tiff’s boat. Carlisle v. Holton, 48. 

3. Where a collision takes place between 
steamers engaged in racing, the owners of 
neither boat will be allowed to recover da- 
mages for any injury sustained, however 
gross the fault of those in charge of the 
other boat. Jb. 

4. In an action for damages against the 
publisher of a libel, proof of damage re- 
sulting from the publication is not necessa- 
ry to entitle plaintiff to recover. Per Cu- 
riam: The actdal pecuniary damage in ac- 
tions of this kind can rarely be proved or 
computed, and is never the sole rule of as- 
sessment. Daly v. Van Benthuysen, 69. 

5. One who kills a slave while in the act 
of committing a larceny withia his enclo- 
sures, will be bound to the owner for his 
value, where the circumstances show that 
the act was not necessary for the defence 
of his person, his family, or his property. 
Bibb v. Hebert, 132. 

6. One held in slavery by a person who 
purchased him in good faith, believing him 
to be a slave, may recover against the lat- 
ter wages for the time of his confine- 





ment in jail under a sequestration in the 
suit for freedom, with a fair allowance, in 
addition, as damages for the imprisonment; 
but no damages or wages will be alowed for 
any period anterior to the institution of suit. 
Coby v. Kock, 439. 

7. In cases of collision between steamers, 
where there is fault on both sides, neither 
party can recover damages for any iojury 
sustained. Murphy v. Diamond, 441. 

8. The wneiid withholding of notes or 
other evidences of debt, cannot subject the 
party to greater damages than would result 
from retaining a sum of money equal totheir 
amount, which cannot exceed the interest. 
C. C. 1928, 1929. Proof that the creditor 
could have used the evidences of debt or 
notes to greater profit, cannot authorize any 
other damages than the amount ef interest. 
Hutehinson v. Sparks, 548. 

9. Damages may be recovered against 2 
police jury for injury sustained in conse- 
quence of any illegal obstruction to the na- 
vigation of a river, resulting from neglect 
in the management of a draw-bridge by per- 
sons for whose acts the jury were respon- 
sible. Houston v. Police Jury, 566. 

10. An officer whe seizes the property 
of a party under an order void on its face, 
and those who aid him in doing so, will be 
liable to the owner in damages. McKinney 
v. Chambliss, 577. 

11. The restrictions impesed on the au- 
thority of a master in the punishment of 
his slaves (C.C. 173. Stats. 7 June, 1806, 
19 March, 1816.) are equally obligatory on 
an‘overseer, to whom the master may dele- 
gate the power of punishment contemplated 
by law and necessary to the public peace ; 
but if he violates these restrictions by pun- 
ishing the slaves with cruelty and unusual 
rigor, he will be answerable to his employer 
in damages. Hendricks v. Phillips, 618. 

12. The owners ef a steam towboat are 
responsible for any injury to another vessel, 
occasioned by the steamer’s having a tow 
se much beyond her capacity as to disable 
her powers of locomotion. Burgess v. Bee- 
be, 668. 

13. Wherein an action against co-tres- 
passers the action is tried as to one of them 
separately, any objection thereto must be 
raised by the co-defendant before going to 
trial on his own case, or it will be too late. 
Byrne v. Riddell, 679. : 

14. Where a person employs others te 
commit a wrong, the party aggrieved is not 
required to make the persons so employed 
co-defendants in an action for damages 
against the principal. To construe article 
2304 of the Civil Code as requiring this, 
would be inequitable. Nor is the plaintiff 
in an action against a principal trespasser 
and others employed by him, debarred of 
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the right to obtrin, from a jury, a higher | 
verdict against the principal than against | 
those whom he instigated. Byrne v. Rid- 
dell, 670. 

15. The allowance of interest on dama- | 
ges ex delicto from the date of the act com-| 


plained of, is unauthorized by law. Green| 


v. Garcia, 702. 


See Corporations, 14. Evipence, 15. 


OPPOSITION OF THIRD PERSONS. | 


An opposition by a third person will not | 
lie, where the opponent claims to be paid by 
preference out of the proceeds of property 
sold under a fi. fa. in a suit between others, 


but alleges, at the same time, the nullity of | 
the judgment under which the sale was | 
6. A partnership creditor cannot seize 
| under a ji. fa. the interest of any individual 
| partner in the partnership; he must seize 


| 


Livaudais v. Livaudais, 454. 


PARAPHERNAL PROPERTY. 
See Marriage, 4, 7, 16. 


PARENT AND CHILD. 


Where the father and mother are both | 


alive, the former cannot be natural tutor to | 


the minor children; but, as their father, he | 
is, during the marriage, administrator of | 
their estate, and competent to institute judi- | 


cial proceedings for its protection, C. C. | 
267. Snow v. Copley, 610, 


PARTIES. 
See APPEAL, 2, 


PARTNERSHIP, 
1. Since the promulgation of the Code 


of 1825, partnership creditors have been | 
entitled to share equally with the individual | 


creditors in the distribution of the individual | 
assets, it being declared by art, 3152 of that | 


Code, that a privilege can be claimed only 
for those debts for which itis expressly pro- | 


vided. The rule was different before the | 


adoption of that Code. Flower v. Creditors, 
189. 

2. The right of partnership creditors to 
be paid by preference out of partnership 
funds, is expressly established by art. 2794 
of the Civil Code. Jb. 

3. A judgment ereditor of persons who 
were members of a partnership then in a 
state of liquidation, for a debt not a debt of 
the partnership, cannot seize under a fi. fa. 
f judgment which was an asset of the part- 
nership, nor acquire any legal rights by 
geizing the interest therein of the individual 
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| partners, the defendants in the execution. 
Smith v. Me Micken, 319. 

4. An individual creditor of a partner can- 
not seize under a fi. fa.a particular asset of 
the partnership, nor the interest of his debtor 
in a particular partnership asset. He must 
await the liquidation of the partnership, and, 
in the meanwhile, seize the residuary inte- 
rest of the partnership generally, by seizing 
|in the hands of the partnership, or of the 
| person charged with its liquidation, and re- 

| presenting it. The partoership ussets are a 





| trust fund for the partnership creditors, who 


| must be paid before the individual partners, 


y| | and consequently their creditors, can receive 


any thing. Jb. 

5. Partners under our law are not tenants 
in common, in the sense of that termin the 
english law. Jb. 


ithe assets of the partnership. Nelson v. 
Conner, 456. 


7. One in the employment of a merchant, 


| whose compensation depends on the profits 
= the business; and who, if nothing is made, 


is to receive nothing, and who is shown on 
| several occasions to have held himself out as 
,a partner, will be responsible as such to 
\third persons, though, as between them- 
| selves, the parties never intended to create 
a partnership. Lcev. Bullurd, 462. 

8. Partners have a community of interest 
| in every partas well as in the whole of the 
partnership effects ; and, therefore, a sheriff 
/can only make an effectual seizure of the 
| undivided interest of a partner, and preserve 

| it to abide the result of the suit, by taking 
| actual possession of the entire property at- 

tached. Jb. 
| 9. Where there is no provision in the act 
| creating a partnership for its continuance in 
| case of the death of a partner, it will be dis- 
| solved thereby; andthe partnership name - 
| cannot be used afterwards, so as to bind the 
partners, but in virtue of some new autho- 
rity. Such authority may be inferred from 
the subsequent conduct of the parties. Cane 
|v. Baitle, 642. 


| 


See Brits or Excnanar, etc., 13. Cor- 
PoRATIONS, 1, Leasge, 5. OBLica- 
TIONS, 32. 


PAYMENT, 


1. One who, having bound himself as bail 
for the defendant, in an action by a passen- 
ger against the master of a ship for the 
value of property lost through the neglect of 
the officers and crew, is compelled to pay 





the amount of the judgment obtained against 
the master, will be subrogated to the judg» 
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ment so paid by him and its incidents, and 
will have the recourse which the master 
would have against the owners of the ship 
had he paid the judgment; but he will not 
be subrogated to the original cause of action 
resulting from the neglect of the master, so 
as to affect other parties by his having paid 
the judgment against the latter, and to en- 
title him to recover the amount paid from the 
owner of the ship. Tardy v. Alien, 66. 

2. In an actionona written obligation pay- 
able in the notes of a particular bank, judg- 
ment will be rendered for the sum mention- 
ed in the obligation, reserving to the defend- 
ant the right to discharge it in notes of the 
bank designated in the instrument ; and not 
for the value of the sum for which the obli- 
gation was executed, in the notes of the 
bank at their actual value at the time of the 
breach of the contract by the debtor. Jo- 
berts v. Slark, 71. 

3. Imputation must be made at the time 
of payment; it cannot be made afterwards. 
Adams v. Bank of Louisiana, 351. 

4. Where under an execution issued ona 
judgment rendered ona joint and several 
note against two debtors, one of whom was 
surety for the other, property is sold at a 
eredit of twelve months and purchased by 
the principal debtor, the surety on the 
twelve months’ bond, on paying it, will have 
no recourse against the other debtor, who 
was merely asurety. Per Curiam: A surety 
on a twelve months’ bond, on paying it, ac- 
quires no right whatever beyond the contract 
itself to which he wasa party, and no inte- 
rest in the judgment under which the pro- 
perty was sold for which the bond was given. 
This rule applies where a defendant be- 
comes a purchaser and gives his bond, as 
well as to cases in which the purchasers are 
strangers to the original suit. Old.v. Cham- 
bliss, 205. 

5. Where an imputation of payment is 
made by the creditor in the receipt he gives, 
it must be equitable to be valid. Jb. 

6. Where all things are equal, and there 
has beeu no imputation of payment, it must 
be made proportionally. C. C, 2162. Jb. 

7. Where one of several co-proprietors 
of alot of ground pays for the whole cost of 
pavements made on the requirementgof the 
city authorities, and for which the property 
was bound and the co-proprietor individu- 
ally liable, having an interest in discharging 
the debt he will be subrogated to the rights 
of the paver, and may recover from his co- 
proprietors their proportions. S uccession of 

Whitehead, 396. 

‘8. Asurety ena custom-house bond, who 
paid its amount to the United States while 
the Code of 13808 was in force, became 
thereby subrogated to the rights of the 
United States against the principal, to pri- 
rity of payment and interest out of the 
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property of the principal. B. 3, tit. 3, art. 
151. Westv. Creditors, 529. 

9. Under the Code of 1808, b. 3, t. 3, art. 
151, subrogation took place of right for the 
benefit of one who, being himself a creditor, 
paid another creditor whose claim was pre- 
ferable to his own. Jb. 

10. A surety on a twelve-months’ bond 
does not, by paying it, become subrogated 
toan equivalent portion of the judgment 
under which the property for whicn the 
bend was given was adjudicated. He is sub- 
rogated only to the rights of the creditor of 
the bond, acquiring no interest in the judg- 
ment. Crow v. Walsh, 540. 

11, Where an attorney to whom a claim 
has been entrusted for collection, releases, 
without authority. a part of the debt. in 
consideration of the payment of the resi- 
due, the debtor cannot, on the refuszl of the 
creditors to sanction the compromise, re- 
claim the amount so paid either from the 
attorney or the creditor. The act ofan agent, 
though unauthorized, is not always wholly 
void; it may be good so far as authorized, 
and void for the rest. Pickettv. Bates, 627. 


See Execution or JUDGMENT, 7. 


PETITORY ACTION, 


1. A vendor does not represent the pur- 
chaser, in relation to real rights alienated 
byhim. He has divested himself of them, 
and cannot dispose of, nor compromise, them 
in any way to the prejudice of the purcha- 
ser, by whom, or against whom, all actions 
affecting them must be brought. The pur. 
chaser is not bound to intervene though he 
may have knowledge of the proceeding. 
Delabigarre v. Second Municipality, 230. 

2. An action by the administrator of a de- 
ceased husband against the surviving wife, to 
compel her to deliver upcertain slaves alleged 
to belong to the community, is not a pos- 
sessory action; the only issue between the 
parties is one of title. Joor v. Craig, 260. 

3. Slaves, being immovables, a plaintiff 
may institute an action for their recovery 
either in the parish in which they actually 
are, or in that of the domicil of the defend- 
ant. The fact of their belonging to a suc- 
cession does not exempt the representative 
of it from the operation of this rule. C.P. 
163, 983. Scott v. Bowles, 637. 

4. A petitory action must be instituted 
against the person in actual possession of the 
property claimed, who, if he disclaim the 
ownership, must disclose the name and resi- 
dence of the owner, whén the action should 
not be dismissed, but the plaintiff should be 
allowed to cite the real owner. C. P. 43. 


See Evipesce, 14. 
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PLEADING. 
I. Petition. 


1. Anamended petition may be received 
even after the trial has commenced, 
where its only object is to correct a mistake 
in the name of the plaintiff, e. g. by substi- 
tuting Joseph for John. Per Curiam: 
Amendments are reducible to no certain 
rule; each case must be left to the sound 
discretion of the court. An amendment 
should or should not be permitted as it will 
tend to furtherance of justice; provided 
that amendments to the petition do not alter 
the substance of the demand, and those to 
the answer be not of a dilatory kind. C. 
P. 419, 420. McMullen v. Jewell, 139. 

2. It isnot necessary in order to impeach, 
on the grounds of fraud or wilful conceal- 
ment of property, the certificate of a bank- 

obtained under the act of Congress of 
August, 1841, that the grounds of im- 
peachment should be set fourth by plea; it 
is enough that there be prior reasonable 
notice to the bankrupt, specifying in writing 
such fraud or concealment. Act of 19 
August, 1841,8.4. Selby v. Gibson, 209. 

3. When a suit is brought on a note it 
need not be annexed to the petition. Act of 
7 April, 1826, sec. 2. But if not annexed 
the defendant may pray oyer, and have it 
produced in a reasonable time. Lee v. La- 
coste, 223. " 

4. The statement in the petition that a 
note on which the action was brought is 
made a part of the petition, when in truth 
the note was not filed at the time, is mere 
surplusage. 1b. 

5. In an action on a note payable to, and 
in possession of the plaintiff, it is not neces- 
sary that he should allege, in epecial terms, 
that he is the holder and owner. Snow v. 
Trotter, 268. 

6. An amendment inconsistent with the 
original petition is inadmissible. Bemiss v. 
Dwight, 337. 

7. A: party must be held to the material 
and substantive allegations of his petition ; 
nor will he be permitted to derive any ad- 
vantage from their contradictions or obscu- 
rity. Blackly v. Matlock, 366. 

8. Where, inan action ona foreign judg- 
ment, the petition alleges that a note, which 
was the original evidence of the debt, is 
merged in the judgment, and the action 
cannot, under the evidence, be maintained 
upon the judgment, the petition must be 
dismissed. The action cannot, under the 
pleadings, be sustained on the note. Borde- 
lais v. Maugars, 375. 

9. An action on a contract made with an 
association must be brought in the name of 
all the individuals composing it, if unincor- 
porated, (C. C. 437); if incorporated, in its 
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corporatename. C.C. 423. Norecovery 
can be had in an action on such a contract 
by the president of the association, where 
the prayer is for a judgment in his favor 
individually. Soller v. Mouton, 541. 

10. Where a defendant is sued on a note, 
and pleads in compensation another note, 
for a larger amount, due to him by plaintiff, 
the latter will not be allowed to amend his 
petition for the purpose of claiming the 
amount of an unacknowledged account, 
The new claim not being equally liquidated 
with the note pleaded by the defendant, nor 
connected with it, was not a plea in com- 

nsation or reconvention. C. C. 2205. 

. P. 375. Phelps v. Stone, 617. 

See Arrorney at Law, 2. Bits or 

ExcuHance &c.. 5. Citation, 1, 2. 

Executory Process, 7, 8. 


II. Answer. 


11. Where a party enjoins an order of 
seizure and sale, and the defendant in in- 
junction converts his executory process in- 
toa proceeding vid ordinarid, and, in an 
amended answer, pleads the exception rei 
judicale, no service of the amended answer 
will be necessary. Barrow v. Wright, 
130. 

12. Where a plaintiff alleges his resi- 
dence and that of the defendant to be ina 
particular parish, and the defendant, after a 
judgment by default against him, answers 
denying specially that the plaintiff was a 
resident of the same parish with himself, 
and setting up a claim in reconvention, evi- 
dence to prove the residence of the plain- 
tiff to be as alleged in the answer cannot be 
excluded on the ground that, the exception 
to plaintiff’s residence was a dilatory ove, 
which should have been made in limine litis. 
Per Curiam: The allegation in the answer’ 
that defendant’s residence was in a differ- 
ent parish, was not a plea interposed to re- 
tard the suit, which cannot be set up aftera 
judgment by default; but an averment ne- 
cessary to be made and substantiated, to en- 
able the defendant, under the stat. of 20 
March, 1839, sec. 7, to institute a demand 
in reconvention, though not necessarily con- 
nected with, or incidental to, the main cause 
of action. The allegation is a plea to the 
merits, and necessary to give jurisdiction to 
the court of the reconventional demand. 
Bird v. Barrow, 143. 

13. A bankrupt discharged under the act 
of Congress of 19 August, 1841, who wish- 
es to avail himself of his certificate, must 
plead it specially. Palmer v. Moore, 208. 

14. A judgment creditor if op in 
the execution of his writ, will be allowed 
to show the transfer which the opponent 





holds to be simulated ; but to authorize such 
proof, when the possessor avers that he is 
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the owner and exhibits a title, simulation 
must be specially alleged in the answer. 
The possessor must be informed by the 
pleadings of the attack to be made on his 
title, or testimony to establish its simulation 
will be inadmissible. Clark v. State Bank, 
325. 

15. Separate actions may be carried on 
against the same defendant, by the same 
plaintiff, for the same debt, where in one a 
judgment is prayed for against him as an ab- 
sentee and his praperty is attempted to be 
reached by an attachment, and the object 
of the other is to annul the sale of the same 
ragga for the purpose of subjecting it to 
nis claim. Foxworth v. Burckhalter, 365. 

16. Where two actions are pending 
between the same parties for the same 
cause, the defendant, in case of their in- 
consistency, can only require that the plain- 
tiff should elect which of the two he will 
proceed with. If one of the twe be dis- 
missed before any exception to their incon- 
sistency, itisenough. Jb. 

17. Where a plaintiff’s right in an action 
is purchased pendente lite, and the purchas- 
er intervenes and is substituted to the ori- 

inal plaintiff, and defendant is informed, 
or the first time, by the intreduction of the 
act of transfer in evidence on the trial, of 
the consideration for which the transfer 
was made, it will not be too late to file an 
amended answer praying to be released, on 
paying the price of the transfer, with inter- 
est from its date. Farrell v. Austin, 626. 


See Bankrupt, 2. 


III. Intervention. 


18. Where the defendant in an action 
commenced by attachment appears on ap- 
peal, and asks that the judgment against 
him be reversed, an intervenor cannot ob- 
ject to the mode in which the writ of at- 
tachment was executed. Yeatman v. Estill, 
222. 

19. In an action by a wife against her 
husband for a separation ef property, inter- 
venors are entitled to the deter necessary 
to cite the original parties, and for them to 
answer, though the effect may be to retard 
the action. broca v. Husband, 33i. 

20. Where an intervenor in an action be- 
tween a husband and wife for a separation 
of property, excepts to a decision of the court 
refusing to delay the trial to enable him to 
cite the original parties, but afterwards en- 
ters into, and files in the case, an agree- 
ment by which he waives bis opposition to 
the cause being then tried, in consideration 


of the plaintiff's agreeing, as far as she was | 260 


concerned, in the execution of any judg- 
ment she might recover, to sell the lands, 
slaves, and moveables separately, and the 
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case is tried and plaintiff obtains a judg. 
ment, the intervenor cannot afterwards, on 
the ground of a violation of the agreement 
as to the sale of the property, take a judg- 
ment by default and proceed to try his inter- 
vention. The action was ended when final 
judgment was rendered for the plaintiff, on 
the waiver of the right of the intervenor. 
The jadge could pronounce upon the mer- 
its of the intervention only at the time of 
deciding the principal action. C. P. 394. 
The waiver was equivalent to a withdrawal 
of the ivotervention. The remedy of the 
intervenor, for the violation of the agree- 
ment, is by aseparate action. Jb. 


PLEDGE. 


1. An act of pledge, sous seing privé, to 
have effect against third persons, must be 
recorded in the office of a notary. C.C. 
3125. A registry in the office of convey- 
ances is insufficient to give it any effect 
against third persons. Succession of Argole, 
477. 

2. Where an act of transfer of the rights 
of an heir in a swecession recites a previous 
pledge of the hereditary rights to a third 
person, the transferee cannot oppose her 
act of transfer to the claim of the pledgee, 
though the act of pledge had net been re- 
corded in the office of a notary, but a sub- 
sequent acquisition by her of the rights of 
the heir, by a title superior to that of the 
first transfer, or to any elaim that could be 
set up by the pledgee, will be valid. Jb. 

3. Sections 3, 5, of the statute of 20 
March, 1827, establishing an office for the 
registry of conveyances in New Orleans, 
relate to the registry of such acts of trans- 
fer as convey the title to property, and not 
to acts intended to secure an endorser 
against the consequences of an endorse- 
ment. Succession of Argote—Rehearing, 
478. 


POLICE JURY. 


1. Where the preamble of a statute de- 
clares that doubts have arisen as to the le- 
gality of certain ordinances of a police jury, 
which are inserted at length in the pream- 
ble, and the statute declares that the ordi- 
nances shall have fulljforce and effect, no ob- 
jection can be made to their legality on ac- 
count of the form adopted by the legislature 
to give them validity. Bathurst v. Course, 


2. The validity of an ordinance of a po- 


‘lice jury, proved by the testimony of the 


clerk otf the jury tu have been duly enact- 
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ed and promulgated, cannot be effected by 
the omission of the clerk to transcribe on 
the minute-book kept for that purpose the 
proceedings of the meeting at which it was 
passed. The omission may be corrected at 
any time, nunc pro tunc. Ib. 

3. Police juries are authorized to estab- 
lish ferries, and to annex penalties to viola- 
tions of the exclusive privileges they may 
grant to the lessees of such ferries. Stats. 
25 March, 1813, s. 5; 24 February, 1843, 
ss. 17,18. But the statutes granting such 
powers must be strictly construed, and the 
exercise of the powers conferred limited to 
the precise terms of the grant. Where a 
statute empowers a police jury to declare 
the penalties for violations of the rights to 
ferries which it may accord, but confers no 
authority on the police jury to delegate to 
individuals, to whom such ferries may be 
leased, the right to enforce those penalties 
in civil actions, in their own names, the au- 
thority will be presumed to have been in- 
tentionally withheld. The jury alone, in 
their own name, can enforce the penalty ; 
the lessee of a ferry, in such a case, has no 
remedy for a violation of his privileges, but 
by an action for damages and an injunction. 


Miles v. Craig, 636. 


See Evipence, 38. Lease. 4. New Or- 
LEANS, 1. OBLIGATIONS, 14. 


POSSESSION. 


One whose possession commenced and 
‘was continued in bad faith, is answerable tor 
rents accrued previously to the commence- 
ment of suit. Hill v. Bowden, 258. 


POSSESSORY ACTION. 


1. Possession in another State of a slave 
who had runaway from his master, a resident 
of this State, cannot be the basis of a posses- 
sory action here. The possession continued 
in his master, whose rights remained unim- 
paired. The law establishing that action is 
areal statute, and has no extra-territorial 
operation. Oatesv. Caffin, 339. 

2. Article 49 of the Code of Practice, 
authorizing possessory actions for slaves, is 
limited, by the dispositions of the statutes 
relative to slaves and by the penal statutes, 
to such slaves as are not fugitive, or have 
not been stolen. 6. 


PRESCRIPTION. 
See Crssio Bonorom, 7. 


I. Lex Fort. 
1. Prescription being governed by the /ex 
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fori, where an instrument executed in an- 
other State is negotiable by its laws, but not 
negotiable by the laws of this State, an ac- 
tion on it here will not be barred by the 
prescription established by the laws of this 
State for negotiable instruments. Per Cu- 
riam: Where certain classes of contracts 
are enumerated in a statute establishing a 
prescription, a contract sued upon in our 
courts must be declared to be within or 
without the statute according to the char- 
acter which our own laws attribute to it. 
Lacoste v. Benton, 220. 


II. Commencement. 


2. In calculating “the forty days follow- 
ing the promulgation of the statute of 27 
March, 1835,” restticting to that period the 
right of married women to.retract the re- 
nunciations of any legal rights made by 
them in the sale of immovables, the day on 
which the act was promulgated, or that on 
which the term commenced—the day a quo, 
must be excluded; the day ad quem, or that 
on which the term expired, being included. 
Thus,in computing the forty days under 
the act, which was published in the official 
gazette on the 10th April, and was promul- 
gated at the seat of government the day 
after (stat. 24 March, 1827, s. 1), the period 
must commence with the 12th of April; 
and a notice of retraction by a married wo- 
man served on the 2ist May, is in time. 
De Armas v. De Armas—Rehearing, 527. 


See 9 infra. 


Ill. Of One and Three Years. 
3. Claims for board and lodging, are not 


cases in which the continuousness of the 
supply can effect the course of prescrip- 
— C. C. 3499, 3500. Boetov. Laine, 
141. 

4. The right of action on a contract, made 
by a government mail contractor with the 
owners of a steamer, to convey the mail, is 
not prescribed by one year. C. C. 3499. 
Such a contract cannot be considered one 
of affreightment. Riley v. Hart, 184. 

5. The action to annul a contract on the 
mere grounds of the preference given to 
one creditor of an insolvent over another, is 
prescribed by one year. C.C.1982. Gil- 
lespie v. Cammack, 248. 

6. Where certain mortgage creditors of 
an insolvent sue to annul a judgment ren- 
dered on the confession of the debtor, and 
recorded anterior to the date of their mort- 
gage, on the allegation that the confession 
was a contract in fraud of the other creditors, 
the action must be brought within the time 
prescribed by art. 1982 of the Civil Code. 














The rule Que lemporalia, &c. is inapplica- 
ble to this case; it is limited to cases where 
the defendants who set it up as an 
exception are in possession of the 
thing, or in the enjoyment of the liber- 
ty which the contract offered to them is in- 
tended to restrain. Here the judgment 
creditor was in possession of a mortgage 
_ dating from the time of its registry. 


7. An action for a balance due on a writ- 
ten contract between certain physicians, as 
proprietors of an infirmary, and a commit- 
tee of an unincorporated association, by 
which the former undertook to * receive in 
their infirmary and to furnish medical treat- 
ment and all necessary medicaments and 
nurses to all persons who may be sent to the 
infirmary by the association, for a certain 
sum each day, the arrangement to continue 
in force for three years,” is prescribed under 
articles 3499, 3503 of the Civil Code. The 
debt due under such a contract is not com- 
prehended within the exception contained 
in the last clauses of articles 3500, 3503 of 
the Code. Campbellv. Nicholson, 458. 

8. The prescription established by article 
1989 of the Civil Code does not apply to 
simulated sules. Pickett v. Bates, 627. 


IV. Of Four Years. 


9. Inadequacy of price is either lesion or 
evidence of fraud. If lesion, the action to 
annual is barred by four years. If taken as 
evidence of fraud, the action is limited to 
ten years from the discovery of the fraud ; 
and, in the absence of other evidence, the 
period of prescription must commence from 
the date of the sale. Ross v, Ross, 533. 





V. Of Five Years. | 
| 


10. All absolute nullities resulting from | 
defects of form are embraced within the | 
general provisions of art. 3507 of the Civil 
Code. Vaughan v. Christine, 328. 

11. Absolute nullities are of two kinds: 
those resulting from stipulations derogating | 
from the force of laws made for the pres- 
ervation of public order or good morals, and 
those established for the interest of individ- 
uals. The former are not susceptible of 
ratification, and the prescription of five 
years, under art. 3507 of the Code, is in- | 
applicable to them; but if, by subsequent | 
dispositions of Jaw or by the succession of 
time, such stipulations cease to be illegal, 
they may from that time be ratified, and be- 
come subject to the prescription of art. 3507. | 
Thus the partition of a succession made | 
before the suscession is open, may become 
valid by ratification, or by lapse of time, af- 
terthe opening of the succession. But in 
relation to ubsolute nullities established in 
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the interest of individuals, the rule is, as to 
onerous contracts, without exception, that 
the party in whose favor they are establish 
ed may ratify the contracts, either express- 
ly or impliedly. Jo. 

12. Articles 3442, 3444, which provide 
that one who acquires a slave in good faith, 
and by a just title, will be protected by the 
prescription of five years if the real owuer 
resides in the State, and by ten years if he 
resides out of it, apply only to the owner; 
they do not affect mortgage creditors. Pre- 
scription is acquired by the third possessor 
of mortgaged property, not by the lapse of 
time established for the prescription of the 
property itself, but by that fixed for the hy- 
pothecary action. Bibb v. Union Bank, 
334. 

13. A note in these words: “I promise 
to pay to the order of A.” &c., but which, 
instead of being endorsed by A., has his 
signature affixed to it under that of the 
maker,is neither payable to order nor bearer; 
and an action on it will not be prescribed by 
five years, under article 3505 of the Civil 
Code. Burtonv. Chaney, 338. . 

14. An action against the endorsers of a 
promissory note made and endorsed in an- 
other State, is prescribed by five years from 
the date of the note, under articles 3505, 
3506, of the Civil Code, though the endor- 
ser resided for a part of the time in the 
State where the note was made. The rule 
Contra non valentem, &c.. is inapplicable to 
such acase. Hatch v. Gilmore, 508. 

15. Any informality in the advertizement 
of a judicial sale is cured by the prescrip- 
tion of five years, established by section 4 
of the stat. of 10 March, 1824. The stat- 
ute applies to sales made previously to its 
enactment; but the prescription of five 


| years runs only from the date of the stat- 


ute, as to anterior defects and informalities. 
Foster v. Roussel, 546. 


VI. Of Ten Years. 


16. One who exhibits a judgment regular- 
ly obtained, an execution issued thereon, 


and a sheriff’s deed to him, has a just title 


in the sense of art. 3450 of the Civil Code, 
sufficient to acquire by the prescription of 
ten and twenty years. In such a case it is 
not incumbent on the defendant to show a 
perfect title from the real owner; a title 
translative of property, derived from a per- 
son whom he honestly believed to ‘be the 
owner, is a sufficient foundation on which to 
rest the prescription invoked. C.C.344/, 
3448. Leduf v. Bailly, 8. 

17. All personal actions, except those for 
which the Jaw bas provided a shorter term, 
are prescribed by ten years, if the creditor 
be present; and neither the nature of the 
debt, nor the mode of life of the debtor, 
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enn effect the rule. 
Riviere, 46. 

18. Prescription will bar any proceedings 
commenced by a creditor of a corporation, 
under the provisions of section 13 of the 
statute of 20 March, 1839; by propounding 
interrogatories to a stock-holder to ascertain 
if he was not indebted to the corporation, 
where more tlian ten years had ela 
since the maturity of the last instalment 
due on the stock before the institution of 
the proceedings. .C. C. 3508. Brown v. 
Union Insurance Compauy, 177. 

19. It would be a breach of good faith to 
the public and to individuals to resume pos- 
session of portions of ground which have 
been deliberately dedicated for streets, or 
over which the public has notoriously exer- 
cised a right of passage fer more than ten 

ears, which of itself would give the pxb- 
ic a right of way without apy dedication. 
New Orleans and Carrollion Rrilroad Co., 
v. Carrollton, 282. 

20. Notes not payable to order or bear- 
er, are subject only to the prescription of 
ten years, established by article 3508 for 
personal actions generally. Suceession of 
Harrell, 323. 

21. One who has the right to-attack an 
onerous contract which the law declares 
null for his private benefit, makes it valid 
and obligatory on him by his ratification, ex- 
press or implied, or, in default of ratifica- 
tion, by his voluntary execution subsequent- 
ly to the period at which the allegation 
could have been validly cunfirmed or ratifi- 
ed. This rule admits of no exception. Ev- 
ery nullity which may be thus ratified is 
prescribed by ten years, under article 2218 
of the Civil Code. The only class of nul- 
lities to which this prescription is inappli- 
cable, are those resting on motives of public 
order or utility, or taking their source in the 
respect due to morals; and, even in such 
eases, if the contract ceases to be illicit, it 
is, from that time susceptible of ratification, 
and the prescription of ten years applies to 
it. Rossv. Ross, 533. 


See LV. supra. 


VII. Of Twenty Years. 


22. After possession for twenty years by 
a purchaser under a sale made by one act- 
ing as an agent, the authority of the agent 
. cannot be contested. Moore v. Hampton, 
193. 

23. After twenty years the authority of 
an agent will be presumed. Delabigarre v. 
Second Municipality, 230. 


‘VHI. Of Thirty Years. 


24. The road known as the Metairie | 
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road, extending from the bayou St. John, 
along the bayou Metairie, to the settlement 
of Cannes Bruslées on the Mississippi river, 
was not a public highway of which the soil 
belonged to the sovereign ; and having been 
abandoned by the public for more than thir- 
ty years, during which time the possession 
of individuals, under their respective titles, 
has been undisturbed, it can ne longer be 
subjected to public use. Halchv. Arnault, 
482. 


EX. Interruption or Suspension. 


25. The provisional seizure of a steamer 
by a privileged creditor will suspend the pre- 
scription running against his claim ; but will 
not suspend prescription as to the claims of 
other creditors. Scott v. Creditors, 40. 

26. Prescription in favor of the endorser 
of a draft, is not interrupted by the ack- 
nowledgment of the debt by, nor by the ci- 
tation of, any other party. New Orleans 
and Carrollton Railroad Co. v. Chaney, 
262. 

27. It is not necessary to interrupt pre- 
scription, that the acknowledgment of a 
debt should be in writing, nor that it should 
be made in tlie presence of the creditor. 
C. C. 3486, 3517. Succession of Harrell, 
323. 

28. The rule in regard to other prescrip- 
tions, {hat an interruption dates only from 
the time of its being brought home to the 
parties affected by it, applies to questions 
arising under the stat. 27 March, 1835, al- 
lowing married women to retract within 
forty days from its promulgation, certain re- 
nuagiations of their legal rights. De Ar- 
mas v. De Armas, 526. 

29. Laws of prescription, and those lim- 
iting the time within which actions may be 
brought, are retrospective in their opera- 
tion. Jb. 

30. A partial payment by a debtor on an’ 
obligation interrupts prescription, being aa 
acknowledgment of the debt. C. C. 3486. 
So where a debtor, who had executed a 
bond for the amount of a loan and mort- 
gaged property to secure its payment, leases 
the mortgaged premises, stipulating in the 
act of lease that it shall not be affected by 
the death of the lessor, and that the lessee 
shall pay the debt out of the rent, a payment 
on the bond by the lessee will have the same 
effect in interrupting prescription as if made 
by the debtor himself; and this, whether 
the payment was made before or after the 
death of the lessor; and where the heirs of 
the lessor have accepted his succession, 
they will be bound by the payment. Con- 
volidated Association v. Comeau, 552. 

31. The prescription of debts is neither 
interrupted, nor suspended by the death of 
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the debtor. C. C. 3487, 3492. To pre- 
serve his rights, the creditor must cause the 
succession to be represented in time to pre- 
sent his claim. Succession of Linderman, 
714. 


X. By and Against Whom Pleaded. 


32. Reconventional demands are not ex- 
ceptions within the meaning of the rule, 
Que temporalia sunt ad agendum, perpetua 
sunt ad excipiendum. The rule must be 
restricted to exceptions necessarily attach- 
ed to and inseparable from the demand. 
Boetov. Laine, 141. 

33. The rule that where a contract con- 
taining reciprocal and synallagmatic con- 
ventions continues to be executed by one of 
the parties, the other cannot refuse to exe- 
cute his part, under the pretext of prescrip- 
tion, though those conventions be only ac- 
cidental, forms no part of the law of pre- 
scription, either under the Code Napoléon, 
or the Code of this State. Brown v. Union 
Insurance Co., 177. 


XI. Effect. 


34. The presumption of payment, which 
the law raises in cases of proscriptien re- 
leasing from debt, is juris et de jure. In 
such cases the debtor is not required to pro- 
duce any title, nor to be in good faith. C. 
C. 3494, 3496. Brown v. Union Insurance 
Company, 177. 

35. In all cases of executed contracts 
susceptible of tacit ratification, a presump- 
tion of ratification juris et de jure, results 
from silence and inaction during the time 
fixed for prescription. Vaughan v. Chris- 
tine, 328. 

36. Where a debt is extinguished by 
prescription, a mortgage given to secure its 
payment being a mere accessary, is extin- 
guished with it. Succession of Linderman, 
714. 


PRIVILEGE. 


1. Art. 3194 of the Civil Code does not 
apply to the case of the vendor of a steam- 
er; the privilege to which he is entitled is 
established by article 3204, s. 8. Scott v. 
Creditors, 40. 

2. The vendor of a steamer engaged in 
making voyages between a port in this State 
and the ports of another State, will retain 
a privilege on the boat only for sixty days 
from the date of thesale. C.C.3212. 6. 

3. The vendor’s privilege for supplies 
furnished to a steamer engaged in making 
voyages between a port of this State and 
those of another State, continues only for 
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sixty days from the date at which the arti- 
cles were furnished. 16. 

4. An overseer entitled to a privilege on 
the product of the last crop, under art. 3184 
of the Civil Code, may enforce his privilege 
against a purchaser of the plantation and 
crop, after the crop has been sold and the 
proceeds received by the purchaser. The 
privilege is not extinguished by the sale of 
the crop. Welsh. Barrow, 133. 

5. Where the factors of a planter keep 
two separate accounts, one in the name of 
a particular plantation, and the other in that 
of R. its ostensible owner, and the balance 
on the Jatter is in favor of R., but the fac- 
tors are creditors on the plantation account, 
the balance due on the latter, with the pri- 
vilege attached to it, will not be extinguish- 
ed by that due to R. on his private account, 
where there is no allegation or proof of 
fraud, nor any violation of the rights of 
mortgage creditors upon the crop on which 
the balance against the plantation is privi- 
leged. Farrarv. Rowley. 276. 

6. Where the price of mules, purchased 
for the use of a plantation and paid for by a 
third person, is reimbursed by a draft on the 
factors of the planter, the advance will bea 
privileged claim under art. 3184 of the Civil 
Code. The mules were “necessary sup- 
plies” within the meaning of the statute, 
and the extinguishment of the vendor's 
privilege, brings the advance within the fair 
intendment of the statute. 6. 

7. An overseer whose services have con- 
tinued during one year and a'part of a se- 
cond, has, under art. 3184, § 1, of the Civil 
Code, a privilege on the crop of the second 
year, valid against a third person, who pur- 
chases during the second year, the planta- 
tion and crop then in the ground. bd. 

8. No privilege is allowed to editors, re- 
porters, printers, or carriers employed in a 
newspaper establishment, on the property 
of the establishment, for arrears of sa- 
laries or wages due tothem. Such persons 
are not comprehended in the terms *‘clerks, 
| secretaries, or other persons of that kind,” 
/used in sec. 6 of article 3158 of the Civil 
Cede, nor in sec. 5 of art. 3249, norin sec. 
5 of art. 3221. Slevens v. Sawyer, 428. 

9. The privilege acquired by a creditor, 
under art. 722 of the Code of Practice, by 
the seizure of real property of his debtor 
under a fi. fa., must be postponed, in case 
of the subsequent death of the debtor, to 
those for funeral and law charges and for 
the expenses of the last illness of the deb- 
tor. But the moveables of the succession 
must be exhausted before the immovables 
can be resorted to, for personal and law 
|charges. and the expenses of the last ill- 
ness. C. C. 3220, 3233,3236. Succession 
of Holbert, 436. 
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10. Where goods are consigned toa fac- | spanish intendant of the province of Loui- 
tor with instructions as to the payment of | siana praying for the grant of a tract of land, 
the proceeds, the acceptance of the consign- | which was referred to the surveyor general 
ment isan acceptance of the instructions, |to report thereon, but on which no further 
and an implied promise to obey them; and, , action had been had at the time of the trans- 
under such circumstances, no privilege will fer of the territory to the United States, 
attach to the property, in favor of the fac- |the petitioner never having had actual pos- 
tor, under art. 3214 of the Civil Code, and | session of the land, can confer no title to it. 
the stat. of 17 Feb. 1841, for any general | Lafayette v. Blanc, 59. 
balance due tohim. ‘To apply the proper-| 2. Sec. 1 of the act of Congress of 12 
ty to the payment of ‘the factor’s debt. | April, 1814, only confirmed titles to lands 
would be inconsistent with the implied pro- |claimed by virtue of incomplete french or 
mise, and the just expectation of the con- | spanish grants, concessions, warrants, or or- 
signor. But when the instructions further | ders of survey, granted prior to 20 Decem- 
directed that he should retain out of the | ber, 1803, and having a special and definite 
proceeds of the consignment a sum to be | location. It did not confirm any claim un- 


placed to the credit of the consignor, and 
the amount of certain charges, he will be 
entitled to retain that sum and the amount of 





supported by written evidence of title ema- 
nating from the french or spanish govern- 
ments. Jb. 


the charges out of the proceeds, in seein | 3. In order that a confirmation may have 
ence to any attaching creditor of the con-|the force and effect of a patent, the de- 
signor. Goodhue v. McClarty, 447, | scription in the inchoate title or in the act 
11. The privilege of the vendor is not | of Congress must be such as will identify 
required to be expressly stipulated; it theland. If the description will fit another 
springs from the nature of the debt, and | place as well or better, it is defective, and 
exists by force of law, unless renounced. | will not protect the holder, who can show 
The renunciation need not be express, it no original possession, against a subsequent 
may be implied from the terms of the in- | location made under the authority of Con- 
strument ; but the intention to renounce gress. 6. 
must not be doubtful; it must be clearly! 4. No title passed under an inchoate 
deducible from the language of the parties. | spanish grant. The title remained in the 
Boner v. Mahle, 600. : | sovereign until a complete grant was issued. 
12. The mere omission to stipulate a spe- | Pontalba v. Copland, 86. 
cial mortgage, cannot be considered a re-| 5. A patent issued by the United States 
nunciation of the higher right of privilege ; | for public lands, is conclusive proof that the 
nor can such a renunciation be inferred | party in whose favor it was issued had com- 
where the omission to take a special mort- plied with the requirements of the act of 
gage is accompanied by the granting of a| Congress, as to making improvements on 
mortgage upon other property; nor, where | the land, &c. Jenkins v. Gibson, 203. 
a special mortgage has been taken, will its | 
subsequent release affect the creditor's pri- | 
vilege. Jb. 
13. The recitaiin an act of sale that the | 
purchaser, ‘in order to secure the payment | 
of the notes for the price, hereby mortga- | 


ges” certain property previously belonging! 1, The sovereign alone has the right to 
to him, cannot be considered as evidence of | change the destination of public places. 


ib implied release of the vendor's privilege. | Delabigarre v. Second Municipality, 230. 


See OsuieaTtions, 4. Saue, 5. 


PUBLIC THINGS. 








14. Children of a female slave born since 
the sale of the mother, are subject to the 
vendor's privilege. C. C. 183, 491, 539, 
557. Stat. of 7 June, 1806, ss. 9,10. Jb. 

15. Decision in Garretison v. His Credi- 
tors, 1 Rob. 445, as to the privilege of a 
lessor, affirmed. Hoey v. Hews, 704. 


_ See Eyipence, 54. Manpare, 1. 
NERSHIP, 1, 2. 


Part- 


PUBLIC LANDS OF THE UNITED 
STATES. 





1. The presentation of a petition to a: 


2. No particular form or ceremony is 
necessary in the dedication of land to pub- 
lic use ; all that is required is, the assent of 
the owner, and the fact of its being used for 
the public purposes intended by the appro- 
priation. But when the dedication is not 
express, and is to be inferred from the acts 
and condnct of the owner, and the use by 
the public, these ought to be such as to ex- 
clude any other hypothesis but that of de- 
dication. In all such cases, the consent of 
the owner must appear. New Orleans and 


Carrollton Railroad Co. v. Carrollion, 282. 

3. Ha piece of ground be left unenclosed 
foy the convenience of the owner, who uses 
it for a specific purpose in the usual course 
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of his business, the fact that he does not; 2. Where one of several co-proprietors 
exclude persons from passing through it, or | of property, not partners, makes advances 
that, when the ground is within the limits | for the benefit of the common estate, with- 
of a town, he has represented it as open | out any contract with his co-proprietors, no 
and unenclosed, as it really was at the time, | joint obligations arises on the part of all the 
upon a plan on which he has sold other town | co-proprietors to pay an entire sum, but 
lots not necessarily connected with that | each is bound to refund according to his in- 
Open space, cannot, under any circumstan- | terest. Fuselier v. Lacour, 162. 


ces, be fairly considered as proof of a dedi-| 3. Where a payment in kind is made, of 
cation to public use, of the ground thus left slaves estimated at a certain sum, on ac- 
open. Ib. /count of a debt due by contract, and the 


4. The soil of the roman vie publica slaves are reclaimed as an over-payment, 
was public property ; but the law in relation | the party to whom they were delivered will 
to those great works, which were designed | be liable merely for interest from the de- 
to be as permanect as the labor of man could | mand for restoration, and not for the value 
make them, cannot be applied, without mo- | of the hire of the slaves. Davis v. Glenn, 
dification, to an infant colony, such as Loui- | 444. 
siana was while under the dominion of 4. One who transfers by delivery, with- 
Spain, without population, and a portion of | out endorsement, a bill fur a sufficient con- 
whose soil only was beyond the reach of | sideration, knowing it to be of no value, 
annual inundation, and where the roads | where the assignee is not aware of its want 
were necessarily such as the changes in | of value, will be bound to repay the money 
the rivers and future settlements would re- | received, though there was no representa- 
quire. Hatch v. Arnault, 482. | tion of the solvency of the parties. C. C, 

5. The principle established by the de- 2619. Hewitt v. Waterman, 716. 
cision in Renthorp v. Bourg, 4 Mart. 97, 
that the soil of a highway is public proper- | 
ty, cannot be —— to * highways or | 

ublic roads in this State. ° 
: 6. The Code of 1825 distinguishes be- | RECISION. 
tween grands chemins or highways, and | See Saux, 13 to 17, 25. 
chemins publics or public roads. The for- | ' 

mer are of that class of — things, the | 

roperty of which is vested in the whole | 
Sedn (Code of 1808, b. 2, tit. 2, art. 6. rental heh aces 

Code of 1825 art. 444); while the latter; See Preapine, 12. Presciption, 32. 
may be made on land subject to private own- | 
ership. Stat.12 March, 1818,s.2. The ; 
Code of 1825 cannot be considered as al- | REGISTRY. 

tering the law on this subject, as it stood at | 

the time of its promulgation, but as decla-| See Lease, 2, 16. Reeisrry, 1, 3, 7, 
ratory of it. While it recognized the doc- | 9,10. Pxreper. 

trine in Renthorp v. Bourg, to its proper | 
extent, it established those reservations 


See Bits or Excuaner, Xe., 11. 





which became necessary as the country, in | RULE TO SHOW CAUSE, 
its settlement, was continually undergoing | See S 
changes. The roads, old and new, in this, ee Summary Proceepines. 


State, are generally what are denominated | 
in the Code public roads, hence it by no'| 
means follows, because a road is a public | SALE. 

road, that the public has any right to the See Pawitese, 1, 2, 3, 11 to 14. 
soil after it has been abandoned. Wheth- | 
er there are roads in this State of the’ 
class of vie _—— it is not necessary | 
to decide. 1b 


I, Conditions Essential to Existence and 
Validity. 

1. An obligation by which the vendor of 

| a butcher’s stall in a city binds himself un- 

QUASI-CONTRACT. der a penalty not to sell, or cause to be sold, 

any meat of a particular kind within the 

1. Money paid to a creditor, though paid | city during two years, is not invalid as be- 

by one ee-w Bs not the real Sihneh, comes ing in restraint of trade; and if the condi- 

be recovered, where the creditor received | tion be violated the penalty may be enforc- 
no more than was really due to him. Thomp-'ed. Wintz v. Vogt, 16. 

son y. Chrétien, 116. - 2. One who purchases a female slave af- 


| 
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ter a child of her's under ten years of age 
had been sold sepurately to a third person, 
cannot.claim to be the owner of the child, 
on the ground that the sale of a child sepa- 
rately from its mother is prohibited by law, 
where the child was sold at a time when 
the mother had escaped into a country 
where slavery did not exist, and her master 
never expected to recover her. Keller v. 
Fink, 17. 

3. Where one who was the principal 
agent in effecting a sale of lands dues not 
inform: the purchasers of the fact of his 
being a part owner, such omission or con- 
cealment, whatever may have been its mo- 
tive, is not such a fraud as will avoid the 
contract, where the purchasers have sus 
tained no damage in consequence, and noth- 
ing has happened in consequence of such 
emission which would not have happened 
without it. Slidell v. Rightor, 199. 

4. The sale of the property of another is 
null; and in such a case eviction by judicial 
authority is not required to entitle the pur- 
chaser to relief. C.C. 2427. Hall v. Ne- 
vill, 326. 

5. The sale of a preémption right, in 
contravention of a§prohibitory clause in the 
act of Congréss under which the right of 
preémption accrued, is null; and constitutes 
no impediment to an entry of the land by 
the party entitled to the preémption, who 
will, by the purchase from the government. 
acquire an absolute title, unaffected by the 
previous sale..4 Seaton v. Sharkey, 332. 


See TurorsuipP, 4, 9. 


I]. Warranty. 


6. Where a broker, acting as the agent of 
the vendor of a quantity of salt stored in 
bags, represents to the purchaser that it had 
been in store only five or six months, when 
it had in fact been stored for fifteen or eigh- 
teen months, and the evidence shows that 
the statement of the broker produced the 
impression on the mind of the purchaser 
that it had not been stored longer than five 
or six mouths, the representation being aso 
&@ point material in judging of the condition 
of the article, and the vendor being bound 
by the representations of hig agent, the sale 
will be rescinded ; and this though the pur- 
chaser examined the salt before buying, for 
the misrepresentation might have influenced 
the character of the examination made by 
him. Miliaudon v. Price, 4. 

7, The general rule is that a vendor is 
bound to good faith, and if he knows the arti- 
cle offered for sale to be defective he is bound 
to state the defects. The exception to this 
rule is that, where the article is susceptible of 
convenient inspection and examination, the 
purchaser is bound to make and abide by such 
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examination. Salt in bags is not susceptible 
of inspection and examination without much 
trouble and inconvenience. Jb. 

8. The vendor is bound, in case of evic- 
tion, to refund to the purchaser the whole 
amount of fruits and revenues which the 
latter has been condemned to pay to the 
true owner. Downes v. Scott, 278. 

9. Where the purchaser was aware, at 
the time of the sale, that the thing sold be- 
longed to another. article 2427, by implica- 
tion, refuses him damages in cases of evic- 
tion but it does not effect his right to recov- 
erthe price. The right exists though the 
purchaser was aware that the thing sold 
belonged to another, unless excluded by ex- 
press stipulation, or unless the purchaser 
bought expressly at his own risk and peril, 
C. C, 1960, 2481. Hall v. Nevill, 326. 

10. Where a quantity of pork in hogs- 
heads is sold, without any express stipula- 
tion or exclusion of warranty, and the pur- 
chaser, after examining some of the hogs- 
heads, on the assurance of the broker em- 
ployed to make the sale that every piece 
had been examined by an experienced and 
skillful agent and found to be sound, makes 
no further inspection, the vendor will be 
bound by an implied warranty as to the 
quality. C. C. 2497. And though an im- 
plied warranty may not exteud to apparent 
defects, this exception cannot be extended 
to a case in which a representation was 
made calculated to quiet the vigilance of 
the purchaser, with regard to merchandize 
the inspection of which would be attended 
with inconvenience. Jiuntingion v. Lowe, 
377. 

11. Where a purchaser of a quantity of 
pork in hogsheads discovers, after the pur- 
chase, that a part of it is unsuund, he may 
retain the sound hogsheads, and return the 
unsound. The rule that the redhibitory 
vice of one of several things sold together 
gives rise to the redhibition of all, does not 
apply tosuch acase. Jb. 

12. Where a purchaser does not obtain 
such an article as he had a right to suppose 
that he was buying, and the inferiority is of 
a latent character, though there be no fraud 
on the part of the vendor, the purchaser 
will be entitled to indemity to the full ex- 
tent of the difference between the value, at 
the time of the sale, of such an article as 
he had a right to suppose he was buying, 
and the value of such an article as he got. 
Slaughter v. McRae, 455. 

13. The Code having provided (articles 
3523, 3524) that, where the seller knows 
of the vice of the things sold and omits to 
declare it, an action of redhibition may be 
commened at any time, provided a year 
have not elapsed since the discovery of the 
vice, and that the discovery is not te be pre- 


‘sumed but must be proved by the seller, an 
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allegation by a plaintifi in a redhibitory ac- 
tion instituted on the 30th March, that the 
slave ranaway from him on the 16th of 
March of the preceding year, will not re- 
lieve the defendant from the necessity of 
proving the time of the diseovery of the 
vice. The fact that the slave ranawvy on 
the day mentioned in the petitien, does not 
necessarily involve the knowledge of the 
pre-existence of the vice, which forms the 
basis of the action. C€. ©. 2505. Stewart 
v. Sowles, 464. 

14. In an action against a vendor to re- 
scind the sale of a slave on account of the 
vice of running away, and for damages, 
though it be proved that the defendant knew 
of the redhibitery vice and omitted to de- 
clare it, plaintiff can only recover such dam- 
ages as would, at the time of defendants’ 
refusal to restore the price, have indemni- 
fied him, that is the price with interest, the 
expense of advertizing the elopement and 
the costs of the act ef sale; he cannot re- 
cover fees paid to counsel for instituting the 
redhibitory action. The expenditure of 
fees of counsel was the resultof the refa- 
sal to restore the price. It was not such an 
immediate and direct consequence of the 
breach of the contract, as is contemplated 
by articles 2525, 1928 of the Code. Ib. 

15. Where the plaintiff in an action to 
rescind the sale of a slave on account of a 
redhibitory disease, and for damages for ex- 
penses incurred, presents a supplemental 
petition alleging that, since the commence- 
ment of the suit, he had sold the slave fora 
certain sum which was his full value, and 
reducing the claim for damages to that ex- 
tent, the character of the action is not there- 
by changed ; but, by disposing of the slave, 
defendant,placed it beyond his power to 
comply with the only judgment which could 
have been rendered in his favor—for the 
return of the slave, on the reimbursement 
of the price with damages. Peterson v. 
Burn, 655. 

16. Where a judgment has been render- 
ed against a plaintiff in a redhibitory action, 
he cannot institute an action quanti minoris 
for the same cause. Nor can a plaintiff in 
a redhibitory action, who, by disposing of 
the slave affected with the redhibitory vice, 
has placed it beyond his power to comply 
with a judgment in his favor, change the 
action, by a supplemental petition, to one 

uanti mmoris. ° 

17. Damages for injuries sustained by a 
purchaser in eonsequence of redhibitory 
defects in the thing sold, can be recovered 
only in a redhibitory action, or an action 
quanti minoris. 1b, 

18. -A purchaser who has paid the price 
cannot demand a restitution of the price nor 
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either before he is disturbed by the true 
ewner. The right of a purchaser to have 
a sale rescinded under article 2427, must be 
limited to those cases in which the price has 
not been paid. Bonnabel v. First Muinci- 
pality, 699. 


Ill. Obligations of Purchaser. 


19. To suspend the payment of the price, 
a purchaser must allege and prove that he 
has been disquieted in his possession, or has 
just reason to fear that he will be disquieted- 
C. C. 2535. Snow v. Trotter, 268. 

20. Payment of the price cannot be re- 
sisted op the ground that, the vendor has 
not complied with his agreement to survey 
and point out the boundaries of the land, 
where he has not been put in default for his 
failure to doso. Ib. 

21. Where the purchaser was aware, be- 
fore the sale, of the existence and object of 
a suit in which a third person set up title to 
the property sold, he eannot suspend pay~- 
ment of the price, nor require security 
against the danger of eviction. C.C. 2535. 
Bemiss v. Dwight, 337. 


1V. Sale Per Aversionem. 


22. Asale of a tract of land, which is 
described by its name as containing a cer- 
tain number of acres, is not a sale per aver- 
sionem, the property not being designated by 
adjoining tracts nor sold from buundary to 
boundary. Halli v. Nevill, 326. 


V. Pact de Réméré. 


23. There can be no vente dréméré with- 
outa stipulation for the return of the price. 
A contract of sale, the validity of which is 
made to depend on the payment of notes 
which form. no part of its consideration, is 
not a venle ad réméré. Downes v. Scott, 278. 

24. The purchaser of slaves under a 
vente a réméré does not become the owner 
of the children born of the slaves purchased 
during his possessiou under the contract ; 
the vendor, when he exercises his right of 
redemption, is entitled to reclaim them as 
owner. Soon the resolution of a sale of 
slaves, at the suit of the vendor, he is enti- 
tled to take back the offspring born since the 
sale. Boner v. Mahle, 600. 


VI. Recision for Lesion. 

25. The action of recision for lesion be- 
yond a moiety is personal to the original 
vendee, and cannot be maintained against a 
subsequent purchaser in good faith. Art. 


1871 of our Code is substantially the same 
as art. 1681 of the Code Napoléon, from 


security even during the pendency of an | Which our law on the subject of lesion be- 


action to evict; @ fortiori, he cannot do 


youd moiety was taken, with the exception 
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that the provision in relation to third persons 
has been entirely omitted. Snoddy v. Bra- 
shear, 569. 


VII. Simulation. 


26. It is only in case of a simulated sale, 
not intended to convey any property, thata 
creditor can disregard the title of a purcha- 
ser, and commence by aseizure. In other 
cases, the sale must be attacked by a direct 
action. Oglesby v. Drake, 640. 


See PLEADING, 14. 


Prescription, 8. 


VIII. Judicial Sales. 


27. The description of the property of- 
fered for sale, contained in the advertize- 
ment of a probate sale, is binding both upon 
the vendor and purchaser, and neither can 
insist on any thing-said by the auctioneer at 
the time of sale which in any way varies 
from, or adds to, the printed conditions or 
description of the object offered for sale. 
Noerror, caused by representations of the 
auctioneer at variance with the printed ad- 
vertizement, will vitiate the sale. Layton 
v. Hennen, 1. 

28. Where one to whom property had 
been adjudicated ata judicial sale, fails to 
pay the price at the time required, according 
to a fair construction of art. 2589 of the 
Civil Ccde the second sale need not be ad- 
vertized during more than ten days, pro- 
vided that the customary notice be given 
within that time. The term of ten days 
fixed by the Code refers exclusively to the 
duration of the advertizement, and not to 
the period at which it is to commence; and 
in such a case the fact that the advertize- 
ments were published during a longer period 
than ten days, cannot affect the validity of 
the sale, the law meaning ten days or more. 
Duncan v. Armani, 84. 

29. Where atract of land is inventoried 
and appraised in the mortuary proceedings 
as having a certain depth, and it is subse- 
quently adjudicated to one of the apprais- 
ers, without any- mention of its depth in the 
proces verbal of adjudication, the omission 
cannot be taken advantage of to extend the 
title beyond the limit assigned to it in the 
mortuaria. The legal presumption is that 
the officers entrusted with the sale did their 
duty, and sold according to the inventory 
and appraisement. In sucha case parties 
claiming under the original purchaser by 
whom the tract was appraised, will be estop- 
ped from claiming any greater depth than he 
appraised. Pontalba v. Copland, 86. 

30. The nullity of a probate sale of the 
property of a succession, resulting from the 
non-existence of any order therefor in the 
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records of the parish where it was made, is 
one of which the heirs alone can avail them- 
selves. Blanchardv. Maureau, 128. 

31. A sale made bya sheriff, under an 
agreement of parties, and on terms differ- 
ent from those prescribed by law for forced 
sales, will not be viewed as a forced sale, 
but as subject to the rules of ordinary sales 
in which the vendor is bound to. express 
himself clearly respecting the thing to be 
sold, under the pain of having any obscure 
or ambiguous clause construed against him. 
Moore v. Hampton, 192. 

32. A purchaser at a judicial sale is not 
protected in the case of a mere redhibitory 
vice; but where there is a deficiency in the 
quantity of the Jand sold, the purchaser ata 
syndic’s sale is entitled to a proportional di- 
minution of the price. C. C. 2598, 2599. 
His rights are not as btoad as those of an 
ordinary vendee, who may have the entire 
contract rescinded in case of partial eviction, 
where the part from which he is evicted is 
of such consequence relatively to the whole 
that he would not have purchased without 
the part frony which he has been evicted. C. 
C. 2487. Hail v. Nevill, 326. 

33. Where a purchaser at a judicial sale 
of property sold under a mortgage retained 
by the plaintiff on a sale of the property to 
the defendant, takes a rule on the plaintiff 
to show cause why the sale should not be 
rescinded, on the ground of the existence 
of a lease made by the defendant and not 
made known at the time of the sale,. the 
defendant, not having been a party to the 
judicial sale, need not be made a party to 
therule. Michoud v. Dejour, 479. 

34. A judicial adjudication of community 
property made to the surviving husband, 
under proceedings before a court of com- 
petent jurisdiction, in which the minor 
heirs were represented by their under tu- 
tor, will not be annulled for informalities 
anterior to the decree of adjudication. The 
minors being represented by their under 
tutor, the judgment of adjudication is con- 
clusive as to the facts on which it rests, 
until corrected on appeal, or annulled in a 
direct action. Orr v. Thomas, 582. 

35. A sale made of property seized un- 
der a fi. fa., pending an opposition by a 
third person, if the opposition be sustained, 
willbe null. Ludeling v. Graves, 597. 

36. Where on an appeal from a judg- 
ment dismissing an application to homolo- 
gate a judicial sale under the statute of 10 
March, 1834, the record, though certified 
as containing all the evidence offered below, 
is silent as to the publication of the moni- 
tion, the judgment of dismissal must be af- 
firmed. Monition of Johnson, 656. * 

37. One who shows no interest cannot 
Oppose the homologation of a judicial sale, 
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applied for under the statute of 10 March, 
1834. 
See Execution or JupemeEnr. 1, 2, 8, 
9, 10, 11, 12, 13, 15. Prescription, 15. | 
Successions, VI. 


SEQUESTRATION. 


1. Service of a writ of sequestration on 
a sunday is in conflict with art. 207 of the 
Code of Practice; and where the evidence 
shows that it could have been served on any 
other day as well, it will be set aside. Foy 
v’ Harper, 275. 

2. It is not essential to the validity of a 
uestration bond, that it should be execu- 
before the clerk of the court in which 
the action is pending, or any other public 
officer. Foxworth v. Burckhalter, 365. 

3. Where the surety in a sequestration 
bond removes beyond the jurisdiction of the 
court, the execution of another bond with 
a surety residing within its jurisdiction, will 
be sufficient. C.C.3012. Ib. 

4. The surety on a bond given for the 
release of sequestered property cunnot be 

roceeded against by a rule to show cause. | 
Fie is not a party to the original action ; and | 
the right of proceeding summarily, express- 





ly granted by law against sureties on bonds 

given in cases of arrest, attachment, or ap- | 
peal, has not been extended to sequestra- | 
tions. Stat. 20 March, 1839, 8. 2, 3, 30. | 
Baker v. Doane, 434. 

5. A judgment, rendered in an action in | 
which a sequestration was obtained by the | 
plaintiff, determining the ownership of the 
property sequestered to be in the defend- 
ant, is conclusive against the sureties on the 
sequestration bond as to the question of own- 
ership. In an action on their bond, no evi- 
dence can be offered by them to impeach 
the ownership of the party in whose favor 
the decision wasrendered. Jones v. Doles, 
588. 

6. In an action against the sureties in a 
sequestration bond for damages for the ille- | 
gality of the sequestration, the plaintiff | 
must show the value of the property seques- 
tered, and such other injury as he may 
have sustained. In the assessment of dama- 
ges, fees of counsel employed to defend the 
original suit may be included; nor is it ma- 
terial to show that such fees have been actu- 
ally paid; it is enough that plaintiff has in- 
curred a liability forthem. Where defend- 
ants contend that the property sequestered 
has been restored since the judgment on 
the sequestration suit, they must show that 
fact, or that the plaintiff has otherwise 








gained ssion of it. Jb. 
7. Whatever may be the responsibility | 
of the sheriff for the loss of property se-| 
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questered, the plaintiff, and the sureties on 
his sequestration bond, will, in case the se- 


questration be adjudged illegal, be responsi- 
ble for its restoration. Jb. 


SERVITUDE. 


1. Though an adjoining tract of land be 


subject to the servitude of receiving the 


waters running naturally from the estate 
above, the proprietor of the latter is not en- 
titled to enter at pleasure on the contiguous 
tract, without the consent of its owner, when- 
ever it may be necessary to remove any 
obstructions to the enjoyment of the servi- 
tude; nor can he widen the drain by which 
the waters are carried off; such an improve- 
ment, if necessrry, can alone be made by 
the police jury, on making adequate com- 
pensation to the owner of the land subject 
to the usufruct, for the damage he may sus- 
tain thereby. The party entitled to the 
servitude must call upon the owner of the 
land which is subject to it to remove such 
obstructions, and may compel him by legal 
means todoso. Arts. 768, 770 ofthe Civil 
Code relate exclusively to conventional ser- 
vitudes; natural servitudes are subject to 
differentrules. Landry v. McCall, 134, 

2. Two contiguous city lots, belonging to 
the same proprietor, were purchased by dif- 
ferent persons at a judicial sale. On one of 
them there was a brick building, the foun- 
dation of one of whose walls projected under 
the surface of the other lot, though the wall 
itself did not extend over any part of it. 
The purchaser of the latter having made 
use of this wall in the erection of a building: 
Held, that the owner of the first lot was en- 
titled to recover of him one-half of the 
value of the wall, and one-half of the value 
of the ground upon which it was built; and 
that the projection of the foundation by the 
original owver, does not impair the rig t of 
the purchaser to indemnity for the use made 
of his land and wall. Murrell v. Fowler, 
680. 

3. The fact that the owner of a Jot had 
already built a wooden house on it, leaving 
a space for a passage between the house 
and the division line, will not deprive the 
owner of a contiguous lot of the right given 
by article 671 of the Code, to the owner 
who first builds in a city, town, or their sub- 
urbs, in a place which is not surrounded by 
walls, of resting ove half of his walls on 
the land of his neighbor, provided he builds 
with stone or brick at least as high as the 
first story,and provided the whole thicknessof 
the wall do not exceed eighteen inches, not 
including the plastering, which must not be 
more than three inches. Article 671 es- 
tablishes a servitude with which urbup pro- 








378 
perty is encumbered without reference to 
title or the — of _ Cc. C. 

igan Vv. Neufbourg, 


662, 670. 
440. 

4. Where an act of sale of a tract of un- 
improved land, made at a time when the 
cultivation of sugar was unknown in that 
part of the State where the land was situa- 
ted, established a servitude in favor of the 
yand sold onan adjoing tract, authorizing the 

r ‘a prendre du bois pour l'utilité 
de son habitation sur &c., ce privilége restant 
attaché pour toujours a la dite terre”, the 
purchaser will not be allowed, on subse- 
quently commencing the cultivation and 
manufacture of sugar, to take from the 
land subject to the usufruct wood to make 
his sugar. Per Curiam: The provision of 
the quantity of wood necessary for the man- 
ufacture of sugar could not have been con- 
templated by the parties, at the time; and 
were we to authorize the taking of that 
quantity, what was originally agreed to as 
an ordinary servitude, might destroy the 
value ef the burthened estate. Delahous- 
saye v. Landry, 549. 

5. Wherever a tract of land is entirely 
surrounded by other estates, whether they 
belong te ene or more proprietors, and there 
is no way from it to a public road, the law 
gives the owner an absolute right toa ser- 
vitude ef way, which must be generally ta- 
ken on the side nearest to the public road 
(C. C. 696, 697); and this rule should only 
be de from for weighty considerations. 
But the most direct course may be deviated 
from in the construction of the road, with a 
view to render the servitude less onerous 
to the land. over which it is laid out; and 
the proprietor of the land over which it 
passes is entitled to indemnity for the injury 
sustained by him from its construction. 
Miller v. Thompson, 567. 


SHERIFF. 


I. A sheriff will not be personally re- 
sponsible, where he acts under the orders 
of a court having jurisdiction in the matter. 
Gates v. Bell, 62. 

2. A sheriff ordered. by the court to re- 
lease sequestered property en the execu- 
tion of a bond by defendant with a certain 
person as-surety, released the property on 
the execution of a bond by an agent of the 
person designated as surety in the name of 
the latter, but who having no express au- 
thority to bind his principal in such a con- 
tract, could not bind him as surety. Held, 
that though plaintiff ’s judgment against his 
debtor is primd facie evidence of the ex- 
tent of injury in consequence of the sher- 
iff’s failure to take the surety ordered, yet 
that, having acted in good faith, he will be 
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responsible fur such damages only as the 
plaintiff is proved to have sustained by rea- 
son of the bond not being obligatory on the 
party by whom it was to have been signed 
as surety ; and where he is shown to have 
been insolvent at the date of the judgment 
against the principal, nothing can be recov- 
ered against the sheriff. 10. 

3. Where a sheriff, by whom a planta- 
tion had been seized under writs in his 
hands, is, by consent of all concerned, made 
the factor of the estate, and in that capacity 
ships the crop, receives the proceeds, 
makes disbursements, and has the general 
supervision and control of the property, the 
allowance of an item in his aecount of two 
and a half per cent commissions on the 
amount of cash which came into his hands 
for receiving and disbursing, is not in con- 
flict with article 71 of the constitution. 
Drew v. Chambliss, 246. 

4. A sheriff by whom a plantation and 
slaves had been seized and taken possession: 
of, who has paid himself out of the funds im 
his bands for all disbursements: made by him 
for the safe-keeping and preservation of the 
property, can make no additional charge for 
his responsibility and general care; for this 
he is remunerated by the emoluments of 
his office. Per Curiam: Sheriffs are bound 
to take care of property taken possession of 
by them, and are authorized to lay out mo- 
ney for its preservation. They may ap- 
point guardians for its safe custody, and the 
law gives them ample authority for all pro- 
per expenditures, and the constitution im- 
poses no obstacle to their reimbursement ; 
but article 71 prohibits such allowances as: 
that claimed in this case. Farrar v. Row- 
ley, 276. 

5. The omission of a person elected to: 
the office of sheriff to give bond within 
twenty days from the date of his commis- 
sion, as required by the statute of 20 April, 
1847, does not, ipso facto, operate a for-- 
feiture of the office. If a bend be subse- 
quently exeeuted, he will be thereafter com- 
petent to execute process; Mechanics” 
Bank v. Labiche, 539. 

6. The omission by a sheriff to give # 
bond as collector of taxes, does not, per se. 
affect his capacity ae to the execution of 
judicial process. Ib. 

7. Ina proceeding, by motion, against a 
sheriff, under section 17 of the statute of 7 
April, 1826, to render him liable in the 
amount for which a fi. fa. was issued, on 
account of his failure to return the writ 
within the legat delay, evidence is inadmis- 
sible to show that the defendant in execu- 
tion owned property, while the writ was ia 
the hands of the sheriff, which the latter 
negleeted to seize. Such evidence is inad- 
missible, though the existence of the prop- 
erty be averred in the motion; but it would 
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be proper in an action for damages. Lay 
v. Boyce, 622. 

8. The statute of 7 April, 1826, s. 17, 
does not impose upon a sheriff the payment 
of the amount for which a fi. fa. was issu- 
ed, as a penalty for his mere failure to make 
a return within the legal delay; and when 
proceeded against under that statute he may 
show any circumstance which would excuse 
a failure to execute or return the writ. Proof 
that he notified the plaixtiff of his inability 
to find any property, and of the-defendant’s 
refusal to give up any when demanded, isa 
sufficient excuse, the plaintiff being thereby 
as fully notified of the officer’s inability to 
execute the writ, as he would have been 
by a return to that effect made on the writ 
within the legal delay. The object of the 
statute is not to punish the officer, but to 
afford a prompt remedy to the creditor for 
any injury he may sustain. Jb. 

9. Where in a proceeding against a sher- 
iff under section 17 of the statute of 7 
April, 1826, for failing to return a f- fa. 
within the legal delay, the writ and the re- 
turn thereon are offered in evidence by the 
plaintiff, aad there is no averment that the 
statements in the return are incorrect, they 
_ will be considered as true. Ib. 


See ATTAHMENT, 13. 


SHIPPING. 


1. The owners of a steamer are bound to 
pay for supplies furnished to their agents 
for the use of the boat, and proved to have 
inured to their benefit. Bent v. Lauve, 
88. 
2. By the mercantile law, part owners of 
a vessel are liable in solido for repairs, and 
necessary expenses for its use. Jb. 

3. A ship-owner cannot be made liable 
for any contract or expenditure made by the 
captain in a foreign port, unless for some ob- 
ject necessary under a fair view of his in- 
terests. Barker v. York, 90. 

4. Where, ov an attempt by one repre- 
senting himself as an agent for a ship own- 
er and by the consul of the nation to which 
the vessel belongs, to remove a master from 
the command of his vessel, the latter em- 
ploys counsel to maintain his right to the com- 
mand, the owner, if his interests are shown 
to have beenin conflict with the course pursu- 
ed by the master, cannot be made liable for 
the fees of counsel employed by him. Per 
Curiam: Where counsel sue for fees for 
professional services, their claim must rest 
upon the conscientious and exclusive appli- 
cation of those services to the business and 
interests of those who are called upon to 
pay them. Jb. 

5. The master of a steamer, which had 
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sunk with its cargo, may, in the absence of 
the owner of the cargo, employ persons te 
recover the submerged property; and in 
the absence of any agreement on the sub- 
ject, the law will imply a promise to pay a 
reasonable compensation for its recovery. 
In estimating the compensation, the skill 
and science employed, and the exposure 
and peril to which the operation exposed 
the parties, should be taken into considera- 
tion. Cheevy v. Cummings, 163. 

6. Where a bill of lading is executed for 
certain cases of domestics, with particular 
marks and numbers, the words * contents 
unknown” being written above the signa- 
ture to the bill of lading, and ene of the 
cases is not delivered, the shipper, on prov- 
ing that the lost case contained silk goods 
and not domestics, may recover the value 
of its contents from the owners of the ves- 
sel, where the misdescription was not inten- 
ded to impose on the carrier, and it is not 
pretended that a higher freight would be 
charged had its contents been known, nor 
that a knowledge of the real contents of the 
case would have induced greater watchful- 
ness on the part of the carrier. It would 
be otherwise, had the misdescription injuri- 
ously affected the rights of the carrier; in 
such a case, the consequences should fall 
upon the party making it, though innocent- 
ly. Fassett v. Ruark, 694. 

7. The contract of the owners of a ves- 
sel employed in carrying freight is, to deliv- 
er goods to the consignee, and the respon- 
sibility continues until there is an actual de- 
livery, or something equivalent to, or a sub- 
stitue for, it. Even assuming the general 
rule to be that, putting the goods on the 
wharf discharges the vessel where there 
has been a notice to the consignee of the 
time and place of the delivery, it cannot be 
construed with such rigor against the con- 
signee as to put the goods unqualifiedly at 
his risk from the very instant of landing 
them, where he has made repeated calls for 
them during the day, and they were not put 
on the wharf until an advanced hour of the 
day, and no care or attention was afterwards 
given to the property by the officers or 
crew of vessel. Io such a case, if the 
goods be lost, the owners of the vessel will 
be answerable for their value, with interest 
from the time of the loss. Segura v. Reed, 
695. 


See Evipence, 16,37. Pariyi.ece, 1, 2, 3. 


SLAVE. 


1. Parol evidence is-admissible to prove 
an agreement with a slave to emancipate her, 
and the execution by the latter of her ow 
of the contract. Article 1783 of the Civil 
Code, which authorizes slaves to contrcta 
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on their account for their emancipation, sub- 

ects those contracts to no particular formal- 

ty. The rule contained in that article is 
derived from the laws of Spain, into which 
it had been introduced from the civil law, 
and must be interpreted with us as it has 
uniformly been under those systems of ju- 
risprudence. Per Curiam: The act of 
emancipation must be in writing and authen- 
tic; but this regulation of public order has 
nothing to do with the cuntract under which 
the right to be emancipated is acquired by 
aslave. Gaudet v. Gourdain, 136. 

2. A child born of a woman after she has 
acquired the right of being free at a future 
time, follows the condition of its mother, 
becoming free at the time fixed for enfran- 
chisement. C.C.196. Jb. 

3. A slave who absconds from his master 
steals himself, and stands as other stolen 
things, and neither possession nor title can 
be acquired tohim. Oates v. Caffin, 339. 

4. The laws of this State on the subject 
of slaves, whether in the Civil Code or the 
Code of Practice, or in the ordinary stat- 
utes, being on the same subject, must be 
construed together, and in such a manner as 
to give effect to all. Ib. 

5. A statuliber may sue for his liberty, 
unaided by a curator or other person. The 
appointment of a curator to a statuliber, is 
only neceésary to preserve or administer 
property given or devised to him after he 

as acquired the right to freedom at a future 
time. C.C.193. Ex parte Louis, 467. 


See Cruminat Law,I.II.29. Evipence, 
3,..6, 51. Hyporuecary Action, |. 
MorteaceE,3. Osuieations,19. Per- 
irony Action, 4. Possessory Action. 
Saxe, 2, 13 to 16, 24. 


STATULIBER. 
See Stave, 2, 5. 


- STATUTES, ans EXPOUNDED, 


¥ a. 
7.1. 
170, 


Statutes of the United States. 


April 30, s. 28. Criminal Law, 
814, —— 12,s.1. Public Lands, 
820, May 11. — 

1834, June 19. » 832 

1841, August 19. Bankruptcy, 101, 

208. 209, 638 


50 
59 











II. Statutes of the State. 
1805, February 17. New Orleans, 294 
; 28. Metairie Road, 482 





Judgments, 


—, April 10. 





1805, 


’ 


1806, 


, 


’ 


1807, 
1808, 


’ 
1813, 


1814, 


? 
1816, 
ae 
1817, 
1818, 
1819, 
1821, 


1824, 


tJ 


1825, 
1826, 


1827, 
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May 3. Justices of Peace, 598 
—— 4, 8.35. Criminal Law, 50 
— s. 14, . 575 





July 3. Orleans Navigation Co., 294 











March 26, 8.1. Registry, 198 
June 7. Slaves, 600, 618 
—— —. New Orleans, 688 © 
March 31, 8.13. Bail, 575 
25. Insolvency, 514 
—— 31. Attorney at Law, 124 
February 10, s. 5. Courts, 6 
March 25, s. 5, Ferries, 635 
March 3. Orleans Navigation 
‘ Company, 294 
7. Charity Hospital, 657 
March 14,s.1. NewOrleans, 688 
19. Slaves, 618 
February 20, s. 28. Insolvency, 501 
March 12,8. 2. Roads, 482 


—-— 6,s.2. Criminal Law, 512 





February 14. Bills and Notes, 
121, 630 
April 7. New Orleans, 99 
20. Courts, 6 
February 19. Tutorship, 611 
March 17, s. 6. Slaves, 339 
April 7, s. 2. Pleading, 223 
— —,s.17. Sheriff, 622 


March 13. Bills and Notes, 121, 
273. 356, 630 
20, ss. 3, 5. Registry, 478 
24,s.1. Promulgation 

of Laws, : 
February 19, s. 6. Consolida- 
ted Association, 552 
March 25, ss. 7,8. Commissions, 16 
—,8.15. Successions, 705 
—,s. 25. Civil Law, 294 

March 25, s.3. Injunction, 124, 
147, 317, 476 
April 2. Criminal Law, 154 
February 9. New Orleans and 
Carrollton Railroad Co., 

April 1. Citizens Bank, 

March 10, s. 4. Prescription, 
546, 582 
656 
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19 
112 





—. Judicial Sales, 
March 19. Gaming, 435 
27. Marriage, 526, 527 
April 1, s. 18. New Orleans 

and Carrollton Railroad Co., 





19 











—,s. 4. Criminal Law, 67 
March 8. New Orleans, 66, 
99, 294 
11. Criminal Law, 66 
———-—. Charity Hospital, 66 
March 7. Daysof Public Rest, 275 
12, 8.4. Charity Hos- 
pital, 657 
March 14. Banks, 19 
18. New Urleans, 294 








20, ss. 2,3. Summary 
Proceedings 434 
Reconvention, 143 


acon Gey hs ¥ 
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March 20, 8.13. Fieri Facias, 
177, 380, 623 
—,s.19. Appeal, 6, 245 
—, 8s. 20. Summary 
Proceedings, 434 
March 18. Fieri Facias. 380 
28. Executors, &c. 582 



































1841, February 10,s.17. Jury, 196 
—, ——l7. Privilege, 447 
12842, 5,8. 2. Banks, 346 
—, —,8. 7. . 96 
—, ———__—_, 8. ]6 : 346 
—, March 5. Judicial Sales, 147 
—, 14, ss. 15, 25. Banks, 346 
——=, —, 8. 27. , 96, 346 
‘initia —, 88. 28, 29. . 346 
1843, February 24,ss.17, 18. Ferries, 635 

. March 22, 8.1. Appeal, 6 

. 23. Privilege, 276 














— 27,8. 2. Mortgage, 34 
—-, April 5, ss. 8,9. Banks, 346 
—, — 6. . 346, 382 
—, —-—, 8.7. CriminalLaw, 398 
1844, February 19. Interest, 337 
——, March 14. Notary, 129, 630 
—=, 18. Privilege, 504 
—, 25,s.2. Marriage, 489 
1846, April 20,s. 19. Lafayette, 673 
—, — 26, 5.5. Criminal Law, 

——, May 30, ss. 8, 10, 

—, Junel. Executory Process, 


253, 450, 693, 898 
Slaves, 359, 398, 497, 576 


i847, April6. Banks, 346 
—, — 20. Tax Collector, 539 
——, May 4. Banks, 382 
1848, March 16. Tax Collector, 539 


III. Statutes of Mississippi. 


1840, February 31, s. 7. Banks, 71 


SUBROGATION. 


See Payment, 1, 4,7to10. Swurery, 4. 


SUBSTITUION. 
See Donations, 11, 13. 


SUCCESSIONS. 
See Courts, 2. 


I. Jurisdiction of Successions. 


1. The court of the parish in which the 
deceased had his domicil at the time of his 
death. has exclusive jurisdiction of his suc- 
cession. The appointment of an adminis- 


tration by a court in another parish isa nul. | 


lity. 


Successionof Williamson, 261. 


9) 
g | in another State is not such evidence as will 
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II. Evidence in Probate proceedings. 


2. In all probate proceedings the testimo- 
ny of witnesses must be taken in writing. 

he reorginization of the judiciary under 
the constitution of 1845 has made no change 
in the rule, prescribed by article 1042 of the 
Code of Practice, on this subject. A non- 
compliance with the article may be taken 
advantage of by assignment of error on ap- 
peal. Succession of Reeves, 554. 


III. Claims against Successions. 


3. The claim of a creditor of a succes- 
sion, established by a judgment obtained 
against the executors, after a contestatio litis, 
cannot be afterwards examined at the suit 
of the heirs, but must be classed as a liqui- 
dated debt of the succession. C. P. 986, 
987. Succession of D’ Aunoy, 36. 

4. The owner of a note due by a solvent 
succession is entitled to legal interest from 
the death of the debtor, though there was 
no stipulation in the note for the payment 
of interest. - C. P. 909. Succession of 
Harrell, 323. 

5. A judgment against an administrator 


authorize a judgment against the succession 
here. The debt must be proved by the 
usuai evidence. Per Curiam: In contem- 
plation of law there is no privity between 
the foreign administrator and curator here, 
at least in a case where the sole property 
here is real estate, and as such wholly sub- 
ject to the jurisdiction of this State. Sar- 
gent v. Davis, 353. 

6. Services rendered by counsel, neces- 
sary for the settlement and partition of a 
succession, enuring to the benefit of all the 
parties in interest, must be borne by the 
succession. Succession of Whitehead, 396. 

7. The presenting of a claim to the rep- 
resentative of a succsssion is in the nature 
of an amicable demand, and is governed by 
the same rules. Dubuch v. Wildermuth, 
407. 

8. Where a claim against a succession is 
liquidated, the creditor is not required to in- 
stitute an action in the ordinary form against 
the succession to enforce payment; he may 
ee by rule. C, P. 991, 
992. Ib. 


IV. Attorney of Absent Heirs. 


9. There must be proof of the existence of 
absent heirs, to authorize the appointment 
of an attorney to represent them. In the 
absence of such proof the appointment will 
be revoked as illegal. Lucey v. Newport, 
226. 
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V. Administrators and Curators. 


10. An heir, present or represented, is 
entitled to the administration of a succession 
in preference to the surviving husband or 
wife. C.C.1114. Succession of William- 
son, 261. 

11. Where a curator of a vacant succes- 
sion fails to comply with a judgment order- 
ing him to pay into the treasury of the 
State a balance remaining in his hands, he 
will be liable, in an action against him by the 
heirs, for interest on the balance from the 
day on which it should have been paid into 
the treasury. Sargent v. Davis, 353. 

12. Ao administrator will not be liable 
personally for the costs of a probate sale 
made at his instance to effect a partition, 
though subsequently set aside for informali- 
ties, where the proceedings to effect it were 
conducted by counsel, contradictorily with 
the heirs, and the sale was made under a de- 
cree of court. Having proceeded in good faith, 
and used the precautions which prudence 
suggested, the error cannot be imputed to 
negligence, nor render him personally an- 
swerable. Succession of Whitehead, 396. 

13. Where an administrator, in the ex- 
ercise of a sound discretion, deems it neces- 
sary for the security of the property under 
his administration that it should be insured, 
it is his duty to insure it, and the costs must 
be borne by the succession. 

14. Though an administratrix was au- 
thorized to empley counsel, and the amount 
allowed by the judge, in homologating a 
provisional tableau of distribution, appears 
to be just, the services having been neces- 

or the settlement of the succession, 
cokpintened for the general benefit of the 
creditors who are bound to remunerate the 
attorney, yet where no contract is shown 
for a fee, and no sum appears to have heen 
paid to the attorney, and the claim is pre- 
sented in the shape of an allowance, courts 
will be prohibited from making it, by article 
71 of the Constitution. Successionof Hol- 
bert, 436. 

15. Where a succession, which owes no 
debts, consists of property susceptible of 
immediate division, and all the heirs are 
present, and one of the heirs of age and 
the tutrix of the minor heirs oppose the 
appointment of any administrator, insis- 
ting on an immediate partition, and the ap- 
pointment of an administrator will only pro- 
duce unnecessary expense and delay, no 
such appointment should be made. Article 
1040 of the Civil Code, which provides that 

re there are several heirs, some of 
whom have accepted unconditionally and oth- 
ers who claim the benefit of the term for de- 
liberating, an_inventory shall be made, and 
an administrator appointed to manage the 
effects of the succession until a partition be 
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made among the heirs, must be considered 
as modified by article 976 of the Code of 
Practice, which requires the appointment 
of an administrator only in case some of 
the creditors require it. Per Curiam: 
Even in case there are no debts, we do not 
undertake to say that an administrator can- 
not be appointed. There may be cases in 
which such an appointment would be ad- 
vantageous, nay necessary, to the interests 
of a succession; and the propriety of sub- 
jecting the succession to sucha charge, 
must rest with the discretion of the judge, 
on the facts before him. Succession of 
Slory, 502. 

16. Where two persons qualify as joint 
administrators of a succession, and there is 
no severance of their duties, they will be 
responsible, in solido, for the proceeds of 
the sale of the effects of the succession 
which have come into their hands. In such 
a case the administrator who seeks to re- 
lieve himself from responsibility for a dilap- 
idation of the funds received, must show 
that it was occasioned by no neglect of duty 
on his part. There ie no reason why the 
rule of responsibility in solido, established 
by article 1674, in case of a joint adminis- 
tration by executors, should be confined ex- 
clusively to that class of administrators. St, 
André v. Rachal, 574. 

17. Interest is due on any balance found 
to be owing by an administration to a suc- 
cession, from the date of the judgment es- 
tablishing the debt. The amount must be 
considered as due ex contractu. Ib. 

18. An administrator has no authority to 
make admissions as to the value of the hire 
of slaves, the amount of which is, claimed 
from the succession in his hands. Orr v. 
Thomas, 582. 

19. Where a succession is solvent, and 
the whole property of which it is compo- 
sed is under the care of the‘administrator, 
he is authorized to make any necessary ad- 
vances for the support of the surviving wid- 
ow in community and of the minor heirs; 
but such advances must be charged to the 
widow and the minor heirs, who, on a par- 
tition of the succession, will be considered 
as having received the amount so advanced 
on account of their shares, and the adminis- 
trator will be entitled to credits accordingly. 
Succession of Broadaway, 591. 

20. The only charge to which a succes- 
sion can be subjected for its complete ad- 
ministration is two and a half per cent on 
the amount of the inventory, after deduct- 
ing therefrom bad debts. C. C. 1062, 1187, 
1188, 1676. Succession of Day, 624. 

21. A curator of a succession, who re- 
linquishes his trust without having comple- 
ted the administration, but after selling all 
the property of the succession, can claim 
commissions only on the amount he has re- 
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ceived, and on debts which he has made 
diligent, though unavailing, eftorts to collect, 
but which he has placed in a condition no 
longer to require the ageney of his success- 
or, by ascertaining them to be desperate or 
otherwise. Jb. 

22. The release of the sureties of an ad - 
ministratrix authorizes the heirs or creditors 
to compel her to give new security, but does 
not deprive her of the right to collect the 
debts of the succession, until removed from 
office. Norris v. Fristoe, 646. 


See EvipEence, 24, 28. OBLIGATIONS. 2. 


VI. Sale of Effects. 


23. Where a purchaser of property sold 
at a succession sale refuses to take it and 
pay the price, no new order of court is 
necessary to authorize the executor to re- 
sell it a sa folle enchére. Per Curiam: The 
authority to sell having been once obtained, 
it was his duty to complete the sale, the co- 
ercive measures established by law for en- 
forcing payment of the price being left to 
his discretion. Duncan v. Armani, 84. 

24. Where the conditions announced at a 
sale of land, and stated in the procés-verbal, 
show clearly that it was intended that the 
property should remain mortgaged to se- 
eure payment of the notes given for the 
price, the effect of an adjudication, made 
upon those conditions, will be at once to 
eonvey title and create a mortgage. It was 
not necessary to the perfection of the title 
that the adjudication should have been fol- 
lowed by a separate act, signed by the par- 
ties (C. C. 2601); and the procés-verbal of 
a sale, made under the authority of the 
Court of Probates, is full evidence of the 
mortgage retained, and when signed by the 
purchaser and parish judge, in the pres- 
ence of two witnesses, imports a confession 
of judgment. Neither the signature of the 
administrator of the succession, nor of any 
agent for him, is necessary to complete the 
purchaser’s title, nor to give to the procés- 
verbal the authenticity required to author- 
ize an order of seizure and sale. Brooks 
v. Walker, 150. 

25. The purchaser of the property of a 
succession cannot plead in compensation a 
debt due to him by the deceased. An ad- 
ministrator cannot assent to such an extin- 


guishment of the debt, in violation of the | 


rights of other creditors. Jb. 
26. The court having jurisdiction in the 
matter of @ succession may order so much 
of the property to be sold, at the instance of 
a debtor, as may be necessary to satisfy his 
demand. Such an order may be applied 
for by :ule ; it is not necessary that the pro- 
ceeding should be by petition. 
Wildermuth, 407. 


See Manpars, 4. 
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VII. Tableau of Distribution. 


27. An opposition to a tablea of distribu- 
tion of the effects of a succession, present- 
ed after the decree for its homologation had 
been rendered, is too late. The fact that 
the opposition was presented a few mo~- 
ments after the decree was rendered, does 
not change the ease. Succession of Macarty, 
383. 


28. The law fixes a period within which 
an opposition to a tableau of distribution of 
the effects of a succession must be made ; it 
can only be made afterwards, where the 
proceedings have been suspended. But 
when judgment of homologation has been 
pronounced, creditors who deem them- 
selves injured by it ean only be relieved b 
a new trial; and this cannot be allowed, 
where the opposition has not been filed until 
judgment of homologation had been pro- 
nounced. Jb. 

29. A decree for distribution among the 
heirs of the proceeds of a succession, wilf 
not be binding upon them without citation, 
ner will they be bound, without citation, by 
an allowance of commissions to the execu- 
tor made in a tableau of distribution. Jb. 

30. The liability of a surviving wife for 
the debts of the succession of her husband 
resulting from acts of improper imtermed- 
dling, cannot be enforced by an opposition te 
a tableau of distribution presented by her as 
his administratrix; it must be established in 
a separate action. In presentihg a tableau 
she acts in her representative capacity, and in 
the litigation which may arise upon it, she can 
only be held to a strict accountability for the 
property confided to her administration. 
Succession of Mouton, 561. 


See Cessio Bonorum, 10. 


SUMMARY PROCEEDINGS, 


1. The right to proceed by rule implies 
the pendency of a suit between the parties, 
and is confined to incidental matters which 
arise in the progress of the contestation, ex- 
cept in certain cases in which a summary 
proceeding is expressly allowed by law. 
Copley v. Conine, 206. er v. Doane, 434. 

2. The right to resort to summary pro- 
ceedings cannot be extended beyond those 
cases in which it is expressly authorized by 





Dubuch v. 


law. C. P. 98, 170, 754, 756. Baker v. 
Doane, 434. 
See Sequestration, 4. Successions, 
8, 26. 
SURETY. 


1. Wherever security is given under an 
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order of court, it is what,is termed by the 
Civil Code judicial security. Whitehead v. 
Woolfolk, 42. 

2. The domicil of judicial sureties is re- 
quired by law to be within the jurisdiction 
of the court in which the suretyship is un- 
dertaken ; and such sureties, though their 
domicils be beyond the jurisdiction of the 
court, by entering into sucka contract ren- 
der themselves amenable to its jurisdiction. 

3. There are no presumptions against 
sureties ; they can only be held to the pre- 
cise terms of their obligation. C.C. 3008. 
Freeland v. Briscoe, 255. 

4. A surety Will be discharged where he 
cannot, upon payment, be subrogated to the 
' of the creditor. C. C. 3021, 3022. 


5. Suretyship is a contract which carries 
with it lesion, by its very nature. Stale 
Bank v. Navigation Co., 294. 

6. Where the directors of a bank, in con- 
sequence of a private loss sustained by 
their cashier, make him a payment of his 
salary for six months in advance; and he af- 
terwards pays himself a second time, by 
monthly instalments for the same period, 
the surety on his official bond, who had bound 
himself for the faithful performance of his 
duties by the cashier, and to save the bank 
harmless from any negligence or misconduct 
of his, and that the latter should render a 
faithful account of all monies and effects 
committed to his charge, will be bound for 
the deficiency. Such an advance of salary 
cannot release the surety. Menard v. Da- 
vidson, 480. 

7. Where a surety compromises with the 
’ creditors, and settles the debt on payment 
of a part, he cannot recover from his princi- 

the whole amount of the debt. A surety 

is not permitted to speculate on his princi- 

pel. he gain on a compromise made by 

im inures to the benefit of the principal, 
Pickett v. Bates, 627. 

8: Where a surety has extinguished the 
claim of the creditor by a compromise, he 
must establish the terms of the arrangement 
to 4 him to recover against the princi- 

9. Sureties are entitled to relief for partial 
payment made by them. The obligation of 
the principal towards a surety is not indivi- 
sible. Ib 

10. Defendant bound himself as surety 
ona bond in favor of a bank, which recites 
that: ** Whereas J. D. has been appointed 
note clerk, tocontinue in office during the 
will of the present, or any future board of 
directors of the said bank: now the condi- 
tion of this obligation is, that if the said J. D. 
shall well, truly, and faithfully do and per- 
form the duties of said office of note clerk, 
- shall render a faithful account of all monies 
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and effectscommitted to his charge or under 
his control, and generally shall save the said 
bank harmless on account of any negligence 
or misconduct of him, the said J. D., then 
this obligation to be void, else to remain in 
full force.” Thedirectors of the bank were 
elected annually. D. embezzled from the 
banka sum exceeding the amount of the 
bond, but no part of it was taken until more 
than twelve months after his appointment. 
In an action against the surety on a bond: 
Held, that the office was not an annual one; 
that it does not follow because the directors 
are tobe elected annually, that the clerks and 
servants of the bank hold their offices by the 
same tenure, they being clerks and servants 
of the corporation and not of the directors 
who appoint them; that the bond itself shows 
that the surety contemplated the continu- 
ance of D. in office beyond the year; and 
that the fact of the defalcation occurring 
more than twelve monthsafter the appoiat- 
ment, cannot discharge the surety. Nor 
will he be discharged by the mere fact of a 
neglect of duty on the part of the cashier of 
the bank, in consequence of which the clerk 
was enabled to embezzle funds of the bank, 
where there was no knowledge by the direc- 
tors of such neglect, and no fraud on their 
part. The by-laws of the bank providing 
fo# periodical examinations of its affairs 
formed no part of the contract with the 
surety; they are merely directory to the 
managers of the bank. Siale "Bank v 

Ledoux, 674. 

11. Where the surety in a bond given 
for the faithful discharge of the duties of 
an officer of the bank, on being informed 
by the bank of an embezzlement committed 
by the officer, before paying any portion of 
the amount embezzled, requires the bank 
to arrest the principal under the stat. of 28 
March, 1840, and the bank refuses to do so, 
the surety will not, in the absence of any 
indication of a fraudulent connivance at the _ 
escape of the clerk, be thereby discharged. 
C. C. 3030. It was the duty of the surety. 
if he desired to avai! himself of the chances 
of a restoration of the amount embezzled 
resulting from,an arrest of the principal, to 
have paid the amount for which he was lia- 
ble, and to have exercised himself the rights 
of the bank. Jb. 

12. Interest will be allowed from judicial 
demand on the amount found due to the 
plaintiffs in an action against the surety on 
the official bond of the officer of a bank, 
for an amount embezzled by the latter from 
the bank. 6. 


See AppeaL, 11,16 to 20. Binus or Ex- 
CHANGE, ETC., 12, 13, 31. Corpora- 
TIONS, 11. Criminat Law, 11, 37. 
Evipence, 23. Ingunction, 5, 12. 
Manpate, 2, 6. Marriace,19. Par- 


MENT, 1, 4, 8,10. SzquesTrarios, 3, 7. 
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TAX. 


1. Art. 127 of the constitution relates to 
State, and not to municipal, taxes. Lafay- 
elle v. Cummins, 673. 

2. The stat. of 20 April, 1846, which au- 
thorizes (s. 19) the city council of Lafay- 
ette to “ lay and collect upon trades, occu- 
pations, and professions, such other taxes, 
not specified in this act, which, in their 
opinion, may be required by the wants of 
said city, and the imposition and collection 
of which may not be inconsistent with the 
constitution and laws of the United States 
or of this State,” containing no prohibition 
of discritnination in the objects of taxation, 
a tax imposed by an ordinance on certain 
enumerated trades and professions, cannot 
be considered illegal or unconstitutional, be- 
cause other trades and professions are not 
taxed, where the tax on the enumerated 
trades or professions is imposed on all per- 
sons exercising such trades -or professions. 


TRANSACTION. 


1. Where a compromise between a deb- 
tor and creditor stipulates that the latter 
shall receive payment of several notes, 
with the interest due on them, in treasury 
warrants at par, and provides for the trans- 
fer of bank-stock and for other payments in 
money an alleged error in charging the 
debtor with interest on one of the notes 
from maturity only, when it was due from 
its date, consisting in the term from which 
the interest was calculated, is one of fact, 
and not of calculation; and where the 
agreement has been executed, the note 
given up, and the other debts paid in ac- 
cordance with its terms, the creditor, who 
does not sue to rescind the compromise, 
cannot separate this item from the rest, cor- 
rect the error, and leave the rest of the 
transaction in full force. Roberison v. Wil- 
cox, 94. 

2. B., who was a surety for A., a collec- 
tor of taxed due to the United States, hav- 
ing executed a note, secured by mortgage, 
for the payment of an amount due by A. to 
the United States for taxes, the latter con- 
veyed to B. all his property, of every de- 
scription, authorizing him to hoid or dispose 
of the same until the debt and incidental 
expenses should be paid. Some litigation 
having grown out of this conveyance, the 
parties terminated their disputes by a com- 
promise, by which a part of the property 
was given back to A., and B. assumed to 
pay a debt due by A., and to guaranty him 
against any claim on the part of the United 

99 
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States; the rest of the property was aban- 
doned in full ownership to B. The act of 
compromise recites that A. releases to B. 
“all rights which he had or may have gene- 
rally against the United States, of whatso- 
ever nature, consenting that B. may use 
them as he may see fit ;” and further that 
B. gives to A. a full discharge forthe amount 
paid by the former to the United States, 
acknowledging himself satisfied therefor, 
and “renouncing in favor of A. all the rights 
he has or may have against him in virtae of 
his subrogation to the rights of the United 
States.” The heirs of B. having subse- 
quently obtained the pagsage of an act of 
Congress by which the amount paid by him 
was refunded to them on the ground of its 
having been illegally collected from their 
ancestor, but not upon that of its not having 
been due, the heirs of A. sued them to re- 
cover the property conveyed to B., or an 
equivalent in money, in consequence of the 
heirs of the latter having recevered from the - 
United States the amount paid by him: 
Held, that the debt due by A. to the United 
States was extinguished by payment, and 
was unaffected by the act of Congress and 
the payment to the heirs of B., the govern- 
ment having no power to revive the debt of 
A. without his consent; that, by the pay- 
ment made by B. to the United States, A. 
became the debtor of B., and no longer 
owed the United States, B. having guaran- 
tied him against all claim on their part, and 
that by the compromise he was entirely dis- 
charged ; that, in consequence of A.’s re- 
lease from his debt to the United States, 
there was no failure of the consideration of 
the compromise ; that the heirs of A. can- 
not be injured, nor can they profit, by the 
repayment made by the United States. 
Thompson v. Chrétien, 116. x 

3. A compromise may be made under the 
form of an onerous donation; and, in such 
a case, it will be subject only to therules 
applicable to commutative contracts. Dela- 
bigarre v. Second Municipality, 230. 


See Donations, 21. Evipence, 52. 
JUDGMENT, 3. 


TUTORSHIP. 


1. The legal mortgage of a minor will 
attach to the undivided share of the tutor in 
the immovables of a succession as soon as 
he accepts it, subject to the right of priority 
of the creditors of the succession; and 
where those immovables are divided in kind, 
the mortgage will be restricted to his share ; 
but where they have been sold at public 
auction, the mortgage will attach to the pro- 
ceeds to the extent of the share of the tu- 
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tor. Stat. 27 March, 1843, s. 2. 
Bank v. Marin, 34. 

2. Advances made by an under tutor for 
the use of minors, not authorized by a de- 
cree of court rendered on the advice of a 
family meeting, will give him no claim against 
the minors beyond their revenues. Bar- 
barin v. Barbarin, 263. 

3. Where a tutor has taken a suspensive 
appeal from a judgment which he deemed 
erroneous, he is without authority subse 
quently to acquiesce in the judgment, by 
voluntarily executing it,to the prejudice of 
the minor. A voluntary execution, under 
such circumstances, will not authorize the 
dismissal of the appeal. Succession of 
Flower, 292. 

4. A sale made without the formalities 
prescribed by law, by a tutor, of the im- 
movable of his pupil, is absolutely null; but 
may be ratified by the minor, after majority, 
expressly or by implication. Vaughan v. 
Christine, 328. 

5. Where one who had caused herself 
to be appointed a tutrix, takes possession, 
by virtue of her appointment, of slaves be- 
longing to her pupil, converts their labor to 
her own use, and when called upon to ac- 
count denies the existence of the trust, 
contests the title of her pupil to the slaves, 
and claims as her own the fruits of their 
labor, she will not be allowed commissions 
on the amount recovered from her for the 
hire of the slaves, which cannot be con- 
sidered, within the meaning of art. 342 of 
the Civil Code, as revenues accruing to the 
minors through her care and labor. Jb. 

6. Where in the account rendered by a 


Union 





TUTORSHIP. 


perty-as surviving partner, he will not be 
allowed a commission of ten per cent on 
the gross proceeds of the sale of the crops 
made by him, as commissions on the reve- 
nues of the minor under art. 342 of the 
Civil Code. Per Curiam: ‘Vhe defendant 
was administering the property of the part- 
nership as surviving partner, and not as tu- 
tor of the minor, who, as a beneficiary heir, 
was only entitled to what might remain af- 
ter payment of the debts. As administra- 
tor he was entitled to two-and-a-half per 
cent on the monies that came into his hands. 
Heath v. Lambeth, 362. 

8. The tutrix and co-tutor of a minor, 
to whom a donation had been made void in 
form, but which was subsequently ratified 
by the heirs of the donor, cannot, by con- 
senting to a restitution of its value, alienate 
what had become the property of the mi- 
nor. Deschapelles v. Labarre, 522. 

9. The prohibition to tutors to purchase 
the property of their wards, contained ir 
art. 327 of the Civil Code, is not affected by 
any thing in the stat. of 10 March, 1834, s. 
4, or that of 28 March, 1840. The stat. of 
1834 relates to defects of form, and the 
provisions of the second do not embrace tu- 
tors. Orr v. Thomas, 582. 

10. A tutor who employs, for his own 
advantage, slaves belonging to his pupil, or 
occupies land belonging to him, will be bound 
to the latter for any profits which might 
have been derived from hiring the slaves,for 
| letting the lands, to a third person. C. C. 
| 327, 328. Glenn v. Elam, 611. 

11. Where a tutor, without authority, 
‘compromises the interest of his pupil in a 














tutor in an action to compel an account, cer- promissory note, he will not be liable for the 
tain notes given by the purchaser of proper- | nominal amount of the portion of the note 
ty of the minor are stated to be not yet due to his pupil, but for its fair value at the 
settled, in consequence of a suit relative to date of its illegal alienation by him. C. C. 
the property, and they are not produced, 333. Jb. 

and no evidence is offered asto theirsecuri- | 12. Where a tutor involves the estate of 


ty, and no demand of payment of the notes 
is proved to have been made, nor suit insti- 
tuted, nor other attempt to recover them, 
evidence will not be received to show the dis- 
turbance of title by the suit, but judgment 
will be rendered against the tutor for their 
amount. Per Curram: We will net per- 
mit a tator to plead for others, who are si- 
Jent, against his pupik Courmes v. Mazent, 

7. Where, on the dissolution of a parti- 
cular partnership by the death of one part- 
ner, the partnership was largely indebted to 
a commercial firm of which the surviving 
partner was a member, and to whom the 
revenues of the property were to be paid 
for the reimbursement of their advances, 
and the survivor qualifies as tutor of the 
minor heir of the deceased, and continues 
to manage the particular partnership pro- 


his pupil in a litigation which is judicially . 
_ pronounced to have been vexatious, and for 
which the estate is compelled to pay dama- 
ges, he must be charged with the amount of 
the damages. Ib. 

| 13, Where the amount due from a tutor 
has been ascertained by a judgment, inter- 
est is due on the amount from the date of 
the judgment. Ib. 

| 14. A tutor who has neglected to invest, 
in the name of the minor, the excess of the 
revenues of the latter over his expenses 
whenever such excess amounts to $500, is 
liable for legal interrest on such excess. C. 
©o341. Stat. 19 February, 1825. In ad- 


justing the accounts of the tutor the entire 
revenues of the pupil, including any interest 
which the tutor may have become liable to 
pay under art. 341 and the stat. of 1825, 
are tobe computed annually; and the ex- 

















TUTORSHIP.—WARRANTY. 


cess of the revenues of the minor over his 

expenses, is to be considered as forming, 

from that date, a part of his capital in the 

hands of the tutor, and upon that excess, 

when it amounts to $500,the tutor owes legal 

ge | if he fail to invest it as required by 
w. Jb. 


See Parent anp CHILD. 
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USUFRUCT. 
See Donations, 11, 12. Manrriace, 13, 
14, 15. 
WARRANTY. 
See Sarg, II. 
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ERRATA. 


Page 10, line 6 ftom top, for 1840 substitute 1846. 
34 — 17 —— bottom for individual substitute undivided. 
53 — 10 —— top for 29 substitute, 28. 
123 — 20 —— — — were —— was. 
151 — 19 —— — — after authenticity for of substitute required to authorize. 
212 — 14 —— — — for the State substitute this State. 
265 — 13 —— — — Walsh substitute Welsh. 
294 — 21 from bottom for they were substitute it was. 
335 — 11 —— ——— after will insert not. 
377 — 22 from top, for 2457 substitute 2497. 
436 — 22 from top, for and substitute of. 
460 — 18 from bottom for 3508 substitute 3503. 
462 — 12 from top, for these substitute their. 
487 — 6 ——— for 760 substitute 700. 
494 — 14-—— — 1589 substitute 1509. 
503 — 7 from bottom, for 575 substitute 576, 
504— 2 ————., for them substitute him. 
— — 11 — ——_, for Hall substitute Hale. 
616— § —-——., for 547 substitue 567. 
629 — 22 — , for 25 substitute 27. 
533 — 22 from top, for this substitute the. 
540 — 13 —— ——., for 1848 substitute 1847. 
542 — 15 —- ——, after Code insert of Practice. 
577 — 12 from bottom, for indorsee substitute indorser, 
599 — 11 —- ——__-, for 1809 substitute 1807. 
623 — 5— , for 29 substitute 20. 
640 — 8 —- ——-, for rendered substitute recorded. 





